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Series Preface 


Open a newspaper, listen to the radio or watch television any day of the week and you will read 
or hear of some matter concerning international law The range of matters include the extent 
to which issues of trade and human rights should be linked, concerns about refugees and 
labour conditions, negotiations of treaties and the settlement of disputes, and decisions by the 
United Nations Security Council concerning actions to ensure compliance with international 
law International legal issues have impact on governments, corporations, organisations and 
people around the world and the process of globalisation has increased this impact In the 
global legal environment, knowledge of international law is an indispensable tool for all scholars, 
legal practitioners, decision-makers and citizens of the 21st century 

The Library of Essays in International Law is designed to provide the essential elements 
for die development of this knowledge Each volume contains essays of central importance in 
the development of international law in a subject area The proliferation of legal and other 
specialist journals, the increase m international materials and the use of the internet, has meant 
that it is increasingly difficult for legal scholars to have access to all the relevant articles on 
international law and many valuable older articles are now unable to be obtained readily 
These problems are addressed by this senes, which makes available an extensive range of 
materials in a manner that is of unmeasurable value for both teaching and research at all levels 
Each volume is written by a leading authority in the subject area who selects the articles 
and provides an informative introduction, which analyses the context of the articles and 
comments on their significance within the developments in that area. The volumes complement 
each other to give a clear view of the burgeoning area of international law It is not an easy 
task to select, order and place in context essays from the enormous quantity of academic legal 
wnhng prublished m journals - in many languages - throughout the world This task requires 
professional scholarly judgment and difficult choices The editors in this series have done an 
excellent job, for which I thank and congratulate them It has been a pleasure working with 


ROBERT MCCORQUODALE 
General Series Editoi 
School of Law 
University of Nottingham 





Introduction 


The Concept of Collective Security Law 


There are many definitions and discussions of what is meant by 'collective security’ (Downs, 
1994) Very generally we can delineate this area of international relations as any collective 
action designed to defuse situations that endanger the peace and combat threats to, and breaches 
of, (international) peace Using United Nations (UN) Charter terminology, collecuve security 
can both promote the peaceful settlement of situations that endanger peace (Chapter VI) and 
take action with respect to threats to the peace, breaches of the peace or acts of aggression 
(Chapter VII) Much debate, mostly legal, then centres around the meaning of terms such as 
‘threat to the' peace’, ‘breach of the peace’ , and the more judgemental concept of ‘aggression’ 
(see Article 39) Many different explanations and applications will be found in the essays in 
this volume The greater the lack of consistency and certainty in the development and appheauon 
of these terms will tend to suggest that the delicate balance between law and politics inherent in 
the area of collecuve security leans heavily towards the polmcal As Martu Koskcnmemi states 
in the first essay of this volume ‘[i]f everything depends on the particular facts and circumstances, 
the rule-governed character of the procedure will disappear and, with it, the system's deterrent 
force It will start to seem like just another context for politics’ (p 12) If the keys that unlock 
the collecuve security procedures and machinery are simply political tools, then law does not 
play a profound role in this area 


Law at this primary consUtutional level is under the greatest political pressure Relatively 
clear terms such as breach of the peace’, while retaining their core certainty, may be applied 
selectively, while other terms, such as ‘threat to the peace’, have an inherent ambiguity, 
deliberately chosen so as to allow a significant amount of discretion The amount of discretion! 
however, is debated,' with there being strong contentions that even determinations of threats to 
the peace by the Security Council are subject to law It has been suggested that legal principles 
applicable include the concept of bonafides (Franck, 1993), the principle of due process, 2 the 

"°™ S C f^I“ “ g T’ “ WeU M the P^ 05 ” and Principles of the United Nations Charter 
(Oyer, 1996) Such issues are debated m several of the essays in this volume, particularly in 
fhi 3 ^ 011 Council's coercive action agamst Libya, and Libya’s attempt to question 

va nroS 1 T ! he Intematl0T ' a ' C™* ^ Justice 3 Although the case has not 
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within the provisions of constituent treaties of international organizations As many of the 
essays in this volume show, law is more secure at this secondary level since it is not as pressured 
by political considerations Collective security action may take the form of peaceful settlement 
(or Chapter VI action in UN Charter terms) or coercive action in the form of economic or 
military measures (Chapter VII action) Furthermore, institutional development within the UN 
and other entities operating in the field has led to the implication and assertion of other poweis 
These include the creation of a consensual military option in the form of a peacekeeping force 
(sometimes labelled ‘Chapter VIV 2 ' action) as well as the more controversial useof international 
criminal tribunals in a collective security context Fierce debate is still to be found at this level 
of legal analysis - for example, in the discussion of whether international criminal tribunals 
can actually contribute to international peace and whether the Security Council has the power 
to create such tribunals 

Since the focus of this volume is on collective security law, discussions on what consntutes 
collective security have not been allowed to dominate but will emerge during the course of the 
essays Each essay has its own particular view on this issue as a prerequisite, or sometimes a 
presumption, upon which the author then builds her or his vision of the role of law m collective 
security The diversity of views on what is collective security is interesting in itself since it 
reflects the profound uncertainty in this crucial field In a sense, this is partly a product of the 
sense that collective security is a voyage into the unknown in that it transcends the view that 
international society is essentially horizontal and consensual and can have no effective system 
of regulation or governance We may have seen the erosion of this in certain areas - in economics 
and even human rights - but to argue that such regulation has evolved, or can evolve, in relation 
to the ultimate expression of high politics - the use of military power - automatically attracts 
accusations of ‘idealism' or 'utopianism' 

Indeed, to talk about collective security - and more so when talking about a collective secunty 
system - we are already assuming some sort of order, some sort of regulation perhaps Law is 
presumed to exist, although it is not necessarily inherent in a collective secunty system, given 
that it is entirely feasible to build a system or order on political foundations However, it can be 
contended that such an order is limited, allowing a tremendous amount of change, often violent, 
as political considerations alter Maybe it is too much to expect law and mechanisms created by 
legal means to governor regulate the use of military (and perhaps economic) force in international 
relations In opposition, the vision offered by the pragmatic or realist view of international 
relations as a brutal interplay of political interests and power, sometimes disguised in normative 
language, seems unrealistic given the time and eneigy that states devote to justifying their 
actions, and even their transgressions, not simply politically but legally In Chapter 2 Hans 
Morgenthau propounds his realist arguments that international law applied by international 
organizations will lead to the failure of collective secunty According to Morgenthau, peace 
and order cannot be based on law but on a real understanding of the ‘rules of the political art , 
by which he means that ‘what is at stake in conflicts is not who is nght and who is wrong 
but what ought to be done to reconcile the particular interests of individual nations with e 
general interest in peace and order' (p 51) Is the Middle East crisis better settled by e 
diplomacy based on balancing political interests or on the new diplomacy based on law embodi 

in the United Nations’ . . 

Both visions - realist and institutionalist (legalist) - are offered in the literature Inaeeu, 
global collective security system embodied in the UN can be analysed as an (unholy 7 ) al tan 
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of realist balance-of-power considerations (the permanent five of the Security Council with 
their veto power) within an institutionalist legal framework J L Brterly in ‘The Covenant and 
the Charter’ (Chapter 3) points out, with his usual prescience, that the presence of the veto is a 
significant, perhaps fatal, flaw in the constitutional edifice of the Charter He further argues 
that the much derided League system may have been an honest attempt to shape a collective 
security mechanism more suited to a society of states, based as it was on principles of unanimity 
and voluntarism * before international institutions can be raised from the co-operative to the 
organic type . . we need a society far more closely integrated than the society of states is to- 
day' (p 64) The League failed, according to Bncrly, not because of weaknesses in the design 
of the organization, but m the failure of states to fulfil their obligations under the Covenant 

Nevertheless, the United Nations has survived, although it was largely ineffective during the 
Cold War Although a minority of member states breached the fundamental Charter provision 
prohibiting the use of force (Article 2(4)), and the permanent members ignored the restraints 
that do exist on their nght of veto (Article 27(3)) (White, 1997, pp 8-11), the Charter has 
survived, albeit modified m certain respects by practice that has been accepted as normative 5 
Furthermore, although powerful states have chosen to ignore the Charter in many instances, 
die idea of the United Nations as a mechanism for collective security has survived and its 
activities m the field have increased dramatically since the beginning of the 1990s Powerful 
states cannot afford to be outside the United Nations This is illustrated by the temporary Soviet 
absence from the Security Council m 1950 - an absence that enabled the Security Council to 
authorize military action against North Korea Weaker states, too, find a certain sanctuary within 
the UN, although this is as much a product of economic factors and the fact that they, at least 
in the General Assembly, can make their voice heard, as it is about receiving protection under 
the collective security umbrella 

The essay by VS Mam on "The Role of Law and Legal Considerations in the Functioning of 
, **“ Unlted Nations’ (Chapter 4), picks up the question of the legal character of the United 

Nations, positing the Charter as somewhere between a simple treaty and a constitution. His 
i ana, y sls recognizes the value of the law-making functions of the UN, particularly for developing 

states, as a method of countering the power polmcs of developed states Nevertheless, he also 
points to the Janus-faced character of the Charter, in that it both seeks to regulate the conduct of 
states and, at the same urae, permits a huge measure of discretion for powerful states Mam’s 


I 

i 

I 

■l 


man V lssues m collective security law that are confronted more fully m later 
essays One such issue is the relationship between customary international law and the treaty- 

secumy Another is 1116 *««« those W h 0 

argue that collective secunty mechanisms are governed by law and those who deny this Both 

g ° t °, the be f ° f * e exlstence and nature of collective secunty law Were the 
actions taken by the US-led armies against North Korea m 1950 and against Iraq m 1991 
misuses of the Security Council by powerful states or were they lawful exercises power by 
f lm 5 wts “P the fchate, but no one can ignore his post-Cold clanon 
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rules governing the use of force However, those rules are not the mam focus The volume 
looks at the issue from the angle of the collective security systems and mechanisms put in 
place, although the reader must be aware of the relationship between these systems and the 
types of activity they attempt to regulate 6 


Actors within the United Nations: Powers and Legitimacy 


The UN is the main actor in the field of collective security Although there are many other 
organizations in the field -regional (for example, the Organization of American States (OAS)), 
defence (for example, the North Atlantic Treaty Organization (NATO)) and security (far 
example, the Organization on Security and Cooperation in Europe (OSCE)) - the UN is the 
only global actor Regional organizations may contribute to dealing with local threats to, or 
breaches of, the peace but can they deal with threats to international peace 7 Such issues will be 
discussed m Part IV Part II, however, considers the principal actois within the UN system - the 
Security Council (by far the most powerful body), the General Assembly, the Secretary-General 
and the International Court of Justice While the Security Council has ‘primary responsibility’ 
for international peace and security (Article 24(1)), the other organs have subsidiary competence, 
often overlooked in the cascade of activity emerging from the Security Council with the end of 
the Cold War This activity has caused international lawyers great concern while applauding 
increased effectiveness and enforcement, they have been concerned with issues of legality and 
legitimacy (Franck, 1990) 


David Caron (Chapter 5) examines the legitimacy of the most powerful actor m the field of 
collective security the Security Council With the end of the Cold War in the late 1980s, the 
Security Council has flexed its muscles in a variety of ways Sometimes, as the essays tn this 
volume will show, this has been legally problematic, more often than not there have been 
question marks over the legitimacy of individual actions, and more fundamentally over the 
legitimacy of a 15-memberorgan (with a built-in ‘pentarchy’) ‘dictating’ to the membership of 
Caron looks at the reform debate that has bean rumbling on within the UN throughout 
the 1990s and into the new century, focusing on the veto and making many practical suggestions 
including the removal of the ‘reverse veto’ that allows a permanent member to block attempts 
to amend previous Security Council decisions Caron’s 1993 analysis is still pertinent today 
the refonn debate has progressed but is not, by any stretch of the imagination, reachmg a 
" “ ,0 " < WmkeIma nn, 1997) Furthermore, the use of the reverse veto by the USA and the 

* e ilftln8 of sancUons re S‘ me against Iraq first imposed ,n 1990, 
constitutes one of foe most serious crises facing the UN today Whatever the justifications for 
*e continuation of this punitive regime, the USA and the UK seem to have missed Caron’s 
ic point if the target state and its citizenry conclude that, no matter what thev do the 
™ “ ln pIace *««•* of the w.shes of one or ,wo p“nei mem^ tht 

- “ - 

PamnV nnnl,,... ! t 
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whole, both in fact and in perception, arc served rather than oppressed* (p 131) Changes to 
the most powerful organ must be considered carefully (Murphy, 1994) However, there is no 
doubt that recent events i n Somalia, Rwanda, Bosnia and Kosovo, where the Council has either 
failed to act effectively or failed to act at all, have put increased pressure on the UN for reform 
of its executive body Without permanent member agreement, however, reform is impossible 
(Article 108) 

The concentration of governance in the hands of the Security Council is of direct concern 
to Keith Harper (Chapter 6) Like Caron, he is concerned with the increased activity of the 
Security Council While this should have a ‘positive effect on the international landscape’, 
Harper points out that this causes problems for both legality and legitimacy 1 the Council 
must protect its institutional legitimacy by acting in ways which most states deem appropnate 
and within its competence' (p 135) A serious issue discussed by Harper is the extremely broad 
powers granted either explicitly or implicitly to the Council While being conceived pnmanly 
as an executive body ‘bestowed with policing power and the capacity to use coercive force in 
the form of military and economic sanctions' (p 137), the Security Council has also acted in 
judicial and legislative capacities In liberal democratic theory, the failure to separate these 
powers in different organs (executive, judicial and legislative) is seen as a recipe for abuse of 
power, given that this may lead to one organ, or indeed one person, making, applying and 
enforcing the law Harper also considers the Security Council’s actions as regards Iraq, Libya 
and Israel and indicates that there may be a problem with the Council usurping the functions 
of the General Assembly and the International Court of Justice He states that in ignoring the 
‘clear separation of function and power set forth in the Charter, the Security Council diminishes 
the legitimacy of the entire UN system’ (p 172) However, he concludes that the legitimacy 
of the Council’s actions will be improved if the Council, when acting legislatively acts 
‘appropriately as a legislature’, and when it acts in a judicial manner then the focus should be 
on whether 'it acted appropriately ns a court’ (p 186) When acting as a legislator, Haiper 
suggests that consultation with the Assembly is in order, while when acting as a Court he 
suggests that rules of due process be adopted 

Martti Koskenmemi’s second essay, ‘The Police in the Temple' (Chapter 7), also considers 
the separation of powers between the Security Council and the General Assembly but from a 
more contextual, and perhaps more fundamental, angle He considers that, although the Great 
Powers (or the Permanent Five (P5)) may have wanted to create an organization based on order 
or power, they failed to eradicate all references to justice and authority in the Charter More 
importantly those powers made minor concessions to the smaller powers, which want e 
General Assembly to have some competence to deal with economic, social and humanitarian 
matters These matters had the potential, within a developing constitutional order, to spill into 
the Security Council’s main area of competence The result is that '[t]he Oigamzation is nei er 
simply a policeman nor a Temple of Justice' (p 192) During the Cold War, with the Council 
(the police) largely unemployed, matters were dealt with in the Assembly (the TempteJ. 
simply in terms of order but in terms of the injustices felt by the majority of mernbws 
result was that *[t]he “tyranny” of the Great Powers was overruled by the “tyranny o 
majority’ (p 201) The Assembly, although much weaker in terms of powers, did occasion J 
try to maintain order in the absence of an effective Security Council, by recognizing tha i 
recommendatory enforcement powers in the (in)famous Uniting for Peace Resolunon otw 
and by creati ng the first peacekeeping force to help resolve the Suez crisis in 1956 
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with the end of the Cold War the position has been changed- ‘[i]t is not the Assembly that is 
trying to deal with the problem of order, the Security Council is attempting to deal with the 
problem of international justice’ (p 205) Koskenmemi argues against this development in 
essence by stating that considerations of justice and the good life (embodied in wide conceptions 
of and security) are not the concern of the police but of the Temple ‘the peace of the 
police is not the calm of the temple but the silence of the tomb’ (p 212) 

Thf» legality of the Uniting for Peace Resolution is regarded by many as a theoretical problem 
given that, as Koskenmemi points out, issues of order (and, increasingly, justice) are now in the 
hands of the Council However, there are arguments that, in exceptional cases, it should be 
revived In ‘The Legality of Bombing m the Name of Humanity’ (Chapter 8), N D White 
considers these arguments in relation to the Kosovo crisis, where the Security Council again 
appeared to be deadlocked The arguments m favour of NATO bombing of the FRY in 1999 
seemed to be predicated on the need to uphold human rights and to prevent grave injustices - 
ideal issues to be considered by the General Assembly The fact that General Assembly approval 
was not sought is considered in terms of its impact on the collective security apparatus and the 
future of collective security Rhetorical claims to be acting on behalf of the ‘international 
community’, without grounding those actions within concrete manifestations of that community, 
consUtute a serious erosion of the fragile foundations of peace 
Of considerable importance m the day-to-day diplomacy and peacemaking efforts of the UN 
is the role of the Secretary-General (Murthy, 1995) Although the impact of this office does 
depend to a large extent on the personality of the Secretary-General (contrast the largely 
administrative approach of Kurt Waldheim with the dynamism of Dag Hammarskjold), there 
are legal issues to be considered here A glance at the UN Charter reveals that the Secretary- 
General is not granted much by way of ‘autonomous’ powers, independent of mandates given 
to him by other political organs (Articles 97-99) Yet the Secretary-General has developed a 
significant array of functions such as good offices, fact-finding, and even arbitration The question 
is whether these are compatible with the UN Charter, whether they can be implied or inherent 
powers, or whether they are, as Roberto Lavalle suggests in ‘The “Inherent Powers” of the UN 
Secretary-General m the Political Sphere’ (Chapter 9), the product of a ‘permissive rule of 
customary international law’ (p 238) 

While recognizing the legality of certain autonomous powers, and the practical limitations 
upon their further development, Lavalle is nght to point out that it is the lawyer’s job ‘to 
determine the purely legal limits of the autonomous powers’ (p 240) However, it is one thing 
to recognize the existence of a doctrine of ultra vires in international institutional law, but it is 
a different matter as to whether there exists mechanisms of accountability and review 
Koskenmemi in ‘The Police in the Temple’ (Chapter 7) argues that the General Assembly 
performs a function of political review of the Security Council and, to a certain lt did 
this during the Cold War But, for international lawyers, the crucial issue is whether the 
International Court of Justice has the competence and the confidence to judicially review the 
actions of the political organs The issue has emerged in the field of collective security, in 
particular with Libya’s application to the World Court in the Lockerbie cases, starting in 1992 
Part of Libya’s claim is that the Security Council did not have the competence to find a threat 
tottie peace m the case of Libya’s activities and therefore its sanctions regime was illegal 
(White, 1999a) The divisions that this case has caused amongst international lawyers justifies 
thereintroduction into this volume, in the essay ‘Judging the Security Council’ by Jose Alvarez 
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(Chapter 10), of the debate between the realist and legalist approaches The former places 
politics above law, while the latter, conceding that political factors ate predominant in Security 
Council decision making, still sees that there are legal parameters within which the Council 
should act Alvarez considers this dispute and suggests that the way forward is not as black and 
white as either of these schools suggest ‘ "Judicial review" often does not amve fully formed, 
heralded and portentous, aspects of review are more likely to emerge incrementally, unannounced 
and, sometimes, unnoticed ' (p 253) If the Court is faced with the issue, whether in advisory or 
contentious cases, of giving its views on the meaning of crucial Charter provisions, whether on 
the jurisdiction of particular organs (for example. Article 39), or the division of competence 
between organs of the UN (for example. Articles 1 1(2) and 12), or the division of competence 
between organs of the UN and member states (see Article 2(7)), then it will normally respond 
Although the Court is highly unlikely to declare a current Security Council resolution null and 
void, its legal opinion will shape future Security Council action, unless the Council wishes to 
lose credibility by taking what are clearly (after the Court’s opinion) ultra vires decisions 
Of course, the role of the International Court in the realms of collecuve security is not simply 
as a possible court of review, it also contributes in more direct ways to the idea of peace 
through law Bearing in mind the realist position advocated by Morgenthau that disputes are 
best settled by political means, the essay by Dapo Akande, ‘The Role of the International Court 
of Justice in the Maintenance of International Peace’ (Chapter 11). puts forward the legalist 
position Akande considers that the International Court has contributed more generally to 
international peace and security by its decisions and its procedures in contentious cases on 
matters that have caused, or are likely to cause, hostilities among states Its advisory opinions 
hare also had a role in this regard Furthermore, he argues that settlement by judicial means is 
an effective way of resolving disputes ‘Recourse to the Court allows for an authoritative and 
more palatable vindication of the posiUon of one side over the other’ (p 305) Fundamentally, 
he considers the Court’s jurisprudence on the so-called dichotomy between legal and political 
disputes and finds that the Court generally assumes jurisdiction in highly politicized cases 
because they almost always involve legal issues Of course, one would expect the World Court 
to assert the supremacy of law over politics - after all, it is a legal forum - but this wou 
disregard the tremendous political pressure that the Court was under in, for example, the 
Nicaragua’ and Lockerbie cases, as well as Legality of Nuclear Weapons opinions 


UN Collective Security Measures 

Part m is concerned with legal issues arising from the adoption and application of the most 
significant collective security measures Focus here will be on Chapter VI h (P“«koepi g) 
and Chapter VH measures (sanctions, military measures and international criminal tribunal) 
Pure Chapter VI activities will not be considered here, although they are discussed in y 

the essays in this volume (see also Memlls, 1998) w, m ™nrkof 

Of course, all such measures are (or should be) adopted within the normauve framework 
the UN Charter as developed by practice that is considered as normative Although noduec 
Charter base for peacekeeping operations can be discerned, it is true that consensual P“ “P 

operations, despite the presenceof greater formal provisions in theCharter for the latter ( 
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1996) The much looser control exercised over enforcement operations may be argued (by 
pragmatists) to be essential for those operations to be effective, given that they generally have 
much more ambitious mandates (to restore peace as opposed to keeping an existing one) than 
their blue-helmeted counterparts However, as later essays in this volume show, the less control 
the Security Council has over military operations, the greater the legitimacy deficit Furthermore, 
the infusion of such looseness in control into peacekeeping operations , particularly those with 
more belligerent mandates, 5 may be said to undermine the very essence of peacekeeping, leading 
to host states suspecting that a peacekeeping force may operate m accordance with the wishes 
of the major contributing states, rather than with the principles of peacekeeping crafted within 
the UN Such issues are discussed by David Malone and Kann Wermester in ‘Boom and Bust’ 
The Changing Nature of UN Peacekeeping’ (Chapter 12), an essay which also provides a useful 
overview of the changes that have occurred in UN collective security actions The authors 
point m particular to the ‘strikingly intrusive nature’ of Security Council decisions (p 329), a 
development that has certainly led to the reduction in the impact of the principle of non- 
intervention (Article 2(7)) (Blokker and Kleiboer, 1996) 

In addition to acting within the institutional legal framework, UN peacekeeping operations 
are bound by fundamental principles of international law, although the issue of the direct 
application of international humanitarian law has been debated (Rowe, 2000) The arguments 
over whether international legal standards apply to the application of economic sanctions by 
the Security Council is discussed by Michael Reisman and Douglas Stevick in ‘The Applicability 
of International Law Standards to United Nations Economic Sanctions Programmes’ (Chapter 
13) They argue that legal principles drawn from international humanitarian law are applicable 
to UN economic sanctions programmes Considerations of ‘necessity, proportionality and the 
capacity for discrimination of the technique to be used’ (p 388) have certainly not been 
internalized within the Security Council when considering or monitoring its sanctions regimes 
to date, although the greater recent emphasis on ‘smart’ sanctions tailored to meet the perceived 
threat to or breach of the peace seem to be a recognition that such standards are applicable 
(Cortnght and Lopez, 2000, pp 239-45) Of interest, though, is the question of whether the 
applicable legal standards are solely those of international humanitarian law The Committee 
on Economic, Social and Cultural Rights opined m December 1997 that sanctions programmes 
should take fall account of the provisions in the Covenant on Economic, Social and Cultural 
Righte (General Comment No 8) The Committee stated that sanctions regimes ‘often cause 
significant disruption in the distnbubon of food, pharmaceuticals and sanitation supplies, 
jeopardize the quality of food and the availability of clean drinking water, severely interfere 
wi c functioning of basic health and education systems and undermine the right to work’ 


. ”, Bllu '-ommutee strongly recommended that basic human rights 

, , , e taI * n lnto account when designing an appropriate sanctions regime’ The premise 

77 C ° mmit ' ee ’ S approach 18 that ‘lawlessness of one kind must not be met with 
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give legitimacy to any such collective action' 

Dufm'ntacv h f 7 7 Ch 7 r 18 legal basls upon wh,ch "“"-military sanctions have been 
However ? b 7 ^ un ty Cwmcil Such measures are clearly authorized by the provision 

d Rwanda, the Security Council created a very different land of non-militaiy 



XX 


Collective Security Law 


measure - ad hoc international criminal tribunals The Appeals Chamber of the International 
Criminal Tribunal for the Former Yugoslavia (ICTY) has stated in the Tadic case that the legal 
basis for such measures is also Article 41 10 The case raised the issue of the legality of the 
creation of such tribunals by the Council, and wider issues of the place of such tribunals in the 
UN system Colin Warbrick in The United Nations System A Place for Criminal Courts’ 
(Chapter 14), addresses such issues in hts essay He is of the opinion that 'the one place for 
criminal courts m the U N system is m support of the U N Security Council’s function of 
preserving and maintaining international peace and security’ (p 412) He views the early 
jurisprudence of the tribunals as supporting this, although he recognizes that the tribunals are 
an ’experiment to see i/the Tribunals can make an effective contribution to the discharge of 
theUN Security Council’s responsibilities' (p 413) The possible creauon of further ad hoc, 
though mixed tribunals, in Sierra Leone and Cambodia (Frulli, 2000) seem to indicate that the 
Council appears to want to continue with the experiment Warbrick, writing in 1995, is also 
doubtful about the place of a permanent international criminal court, stating that ‘fijt remains 
to be seen if there exists a community based on the cooperation of States which feels the need 
for the facility that a permanent court will provide' (p 413) However, the Court’s Statute was 
adopted at Rome in 1998 " 

Although largely complementary to national jurisdictions, the Court is not entirely based on 
a consensual model Despite not being founded on universal jurisdiction, it does have the 
competence to try individuals of states not parties to the Statute (Article 1 2(2)(a) of the Statute), 
and, furthermore, the Security Council is recognized as being able to refer cases to the Court 
(Article 13(b) of the Statute) The International Criminal Court may thus also contribute to the 
maintenance of international peace and security in a similar fashion to the tribunals, a possibility 
recognized by the Preamble of the Rome Statute that states, inter aha, that ’grave crimes threaten 
the peace, security and well-being of the world’ 

The most serious coercive powers belonging to the Security Council are contained in 
Article 42 which provides that the Council ‘may take such action by air, sea, or land forces as 
may be necessary to maintain or restore international peace and security’ However, the militaiy 
option developed by the Security Council since the Korean war in the 1950s has taken on a 
much looser shape than that intended by the framers of the Charter m 1945 There are no 
special agreements under Article 43 of the Charter whereby troops are to be provid , an 
there is no command and control by the Militaiy Staff Committee and, ultimately, the Security 
Council, as provided by Articles 44-48 In the face of the unwillingness of powerful states to 
place their forces at the disposal of the United Nations, the Secunty Council has authorized a 
state or group of states to cany out military actions Such a system of volunteers gives 
maximum amount of discretion to states as to whether (and to a great extent how) they cany 
out the mandate granted by the Secunty Council Oscar Schachterm ‘United Nations Law 
the Gulf Conflict’ (Chapter 15) doubts whether the UN authorization of the Coalition m 
Gulf Conflict of 1991 actually denved from Article 42 He is of the opinion that Article er. 
which preserves the right of individual and collective self-defence, is a much sounder teg 


basis 

There is a lack of clarity as to the 


adds to the contusion aoouuneiesaiuyuii-umi.iu^. „„ ( „„ ve 

after the conflict had ended in March 1991 (White, 1999b) Dus starred w.th the 
measures taken by Western forces in Kurdish northern Iraq tn April 1991, although there 
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no clear Security Council authority for such an operation 12 The claiming of such authority by 
those states using force has become part of the diplomatic and legal exchanges in the UN This 
has not only been the case with continued military action (mainly by the USA and the UK) as 
regards Iraq but also the action taken by NATO against the FRY in 1999 Action taken ‘in 
support* of Security Council resolutions has become a controversial legal claim to the extent 
that it is sometimes combined with claims of customary nghts allegedly belonging to the states 
taking the action such as self-defence or, much more controversially, humanitarian intervention 
Jules Lobel and Michael Ratner in ‘Bypassing the Security Council* (Chapter 16) consider the 
system of authorizations that has emerged from the Charter and suggest that there are certain 
limitations on them (see also Blokker, 2000) Furthermore, they are very critical of the trend 
towards interpreting Chapter VH resolutions, that contain no clear authority, as permitting the 
use of force They write of the * grave dangers attend ant on a regime of law permitting individual 
nations or even regional organizations to use nondefensive force without explicit Security Council 
authority’ (p 466) It is clear that these authors, writing before the NATO bombing of the FRY 
in 1999, would not have changed their minds in the light of that action Indeed, they seem to 
anticipate the dilemma for international law posed by the Kosovo intervention when they write 
that ‘in the extreme case of an ongoing genocide for which the Security Council will not authorize 
force, perhaps the formal law ought to be violated to achieve the higher goal of saving thousands 
or millions of lives’ (p 449) 


Collective Security Outside the UN 


Rom a scrutiny of the law relating to the UN and collective security, the volume then moves 
on to look at the legal nature and powers of other international organizations active in the field 
These may be generally termed ‘non-umversal’ or ‘closed organizations', although more 
conceptually they may be called ‘regional entities’ However, whatever label is we may 
identify several different types - defence, security, sub-regional, regional - each of which is 
conceptually and legally different from the other 


In considering the relationship between the UN and these entities it is pertinent to ask whether 
we have a collective security system in which universal and regional entities act m harmony to 
contribute to greater collective security, or whether we have competition between them A 
related issue is whether we can have a system based solely on regional bodies or whether they 
are dependent to a greater or lesser extent on the universal organization There are necessarily 
. ? of ' constitutional analysis here First, we must consider the uni versa] rules applicable 

such organizations These are contained in the UN Charter, principally Chapter VBI At 
^e next level we must assess the constitutional provisions governing the operations of ih P nnn, 
OA 9 or ® amzatlons themselves - the NATO treaty is very different from the Charter of the 

’ \ BKtanc « ^ assessing the legal basis of a particular action taken by an international 
Chan MU °h L" ** f ‘ e d of collecUve security we must assess its compatibility with the UN 
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The Kosovo question raises the issue of the use of force by regional agencies The UN 
Charter seems quite clear on these matters While collective defence is preserved for such 
organizations under Article SI, any enforcement action beyond the purely defensive - for 
example, to deal with a threat to the peace - requires the authorization of the Security Council 
(Article 53(1)) Bruno Simma in ‘NATO, the UN and the Use of Force’ (Chapter 17), wnting 
immediately before the NATO campaign against the FRY commenced in March 1999 but after 
the legal framework had been set, undertakes an assessment of the legality of NATO threats of 
force, and therefore its subsequent use of force, since both are covered equally by Article 2(4) 
of the UN Charter His analysis follows from that of Lobe! and Ratner in relation to Iraq in the 
post-1991 era, m that, in both instances, the Security Council, while finding a threat to the 
peace, did not go as far as to authorize the use of force In the case of Kosovo, though, we have 
an international organization (NATO) consisting of 19 member states, which acted throughout 
on the basis of consensus Should such an organization be limited by the use or threat of the 
veto in the Security Council, particularly when its intent is to prevent crimes against humanity 
being committed*’ The belief that regional organizations should not be so limited is not confined 
to NATO, but is also evident in the case of the Economic Community of West African States 
(ECOWAS), a subregional organization ECO WAS has intervened in civil wars in Liberia and 
Sierra Leone without clear Security Counci I authority and has adopted a Protocol that purports 


to allow it to do this (Abass, 2000) u 

Such claims to collective regional intervention are sometimes bolstered by additional 
assertions of a customaiy right to humanitarian intervention, or as Christian Walter states in his 
comprehensive essay on regional action, ‘Security Council Control Over Regional Action 
(Chapter 1 8), on the consent of the government (ifthiscanbe obtained) The fact that regional 
organizations feel the need to base their interventions on (controversial) customaiy grounds 
rather than solely on the basis of their own constituent treaties or documents is perhaps a sign 
of the weaknesses that exist in the legal basis of these actions However, when taking account 
of the motives of these organizations - principally, but not exclusively, the desire to prevent 
human rights atrocities - should not collective security law reflect their demands’ Walter shows 
that there are possible avenues to explore within the context of the UN Charter, which may 
allow for such practice He accepts the legitimacy of retrospecuve authorizations by the Security 
Council for instance Further, he suggests that just as Article 51 of the Charter was inserted to 
ensure that regional organizations had the right to defend themselves in emergency situations 
when confronted with an armed attack, so should such organizations be allowed an emergency 
nght to defend human rights from serious violations (see p 531) However, such a recognition 
would have to be built into the legal framework of the UN, not necessarily by formal amendmen 


but perhaps by an Assembly resolution adopted by consensus 
Without universal recognition, regional humanitarian military actions will lack legitimacy 
as well as legality Furthermore, the General Assembly would have to set precise prerequisi es 
for regional humanitarian intervention, otherwise, to paraphrase Simma (Chapter 17) the genie 

of regional self-authonzauon will be let out of the bottle (seep 490) Nevertheless, the increasing 

need to utilize regional mechanisms to achieve a better system of collective security is poi 
out by David O’Brien in ’The Search for Subsidiarity The UN, African Regional Oigamza 
and Humanitarian Acuon’ (Chapter 19) O’Bnen shows that, in the African context, mere 
considerable practice towards ‘subsidiary’ - that is, regional or subregional - 
action, which has, to a certain extent, been encoureged by the UN The challenge for the UN 
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and regional actors is to produce an acceptable legal framework that allows for regional initiatives 
and actions but at the same time regulates them 


Conclusion 

The challenge faced by collective security law in attempting to regulate violent actions by 
states is encapsulated by the view of Dean Acheson, former US Secretary of State, when he 
considered the legal objections to the US quarantine of Cuba in 1962 Acheson stated ‘[t]he 
power, position and prestige of the United States had been challenged by another state, and law 
simply does not deal with such questions of ultimate power - power that comes close to the 
sources of sovereignty' (Acheson, 1963, pp 14-15) The United Nations system protects such 
power to a great extent by elevating the P5 to a position where they cannot normally be subject 
to enforcement action However, with such power comes responsibility If the P5, acting within 
the Security Council, disable that body, preventing it from carrying out its responsibility for 
peace and security, then the UN system loses its credibility Pressure from regional bodies, ad 
hoc coalitions, and single states then mounts to allow them greater freedom of action m the 
sphere of collective security In a sense, the essays in this volume share a focus on the tensions 
between universal and regional action, between collective and unilateral action, as well as 
those that exist between institutional legal frameworks and customary international law, and 
above all, as Acheson's statement shows, between politics and law The structures and rules 
that form the coipus of collective security law are inevitably rudimentary in a field of international 
relauons that is still dominated by sovereign states Their weaknesses contribute greatly to the 
impression that many of us have that the world, or at least a significant part of it, is continually 
balancing on the brink of disaster With the horrific attacks launched against the USA on 
11 September 2001, when three hijacked civilian airliners were flown into the World Trade 
Center and the Pentagon, we seem to have moved closer again to that edge of lawlessness It is 
to be hoped that the essays m this volume show that there are lawful and legitimate solutions to 
such crises that can be sought and achieved, predicated - as many (but not all) of them are - on 
the idea that peace can be achieved through law 


Notes 

1 See Kelsen (1951) He argues for maximum discretion 

2 Prosecutor v Tadic, Case No IT-94-1-AR72, 2 October 1995, para 18 (Judge Sidhwa dissennng) 

3 Lockerbie cases (provisional measures), 1992 ICJ Rep 3, (preliminary objecUons), 1998 1CJ Rep 9 

4 (2001), International Legal Materials, 40, p 582 

5 For example, the practice that does not equate an abstention with a veto under Article 27(3) of the 
Charter, see the Namibia case, 197 1 ICJ Rep 22 

6 In addition, the collecUon does not consider the highly relevant, but very specialized, area of arms 
control law See Myjer (2001) 

^ 1986 ICJ Rep 14 

8 1996 ICJ Rep 26 and 66 

9 For recent reform proposals in this area see Report (200(0 

10 Case No IT-94-I-T-AR72, para 36 

11 (1998) International Legal Materials, 37, p 999 
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SC Res 688, 5 April 1991 in (1991), International Legal Materials, 30, p 858 
For developments in European regional security see Wouters and Naert (2001) 
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It may seem anachronistic to suggest that law might have something 
to do with the high politics of international security The period between 
the two world wars has, of course, been credited precisely by a mistaken 
reliance on such an idea. Confidence in the League of Nations’ ability to 
deter aggression did not only, we are told by Realists of the post-war 
order, prove an academic error, it was positively harmful in directing 
attention away from the need to prepare for the inevitable aggression 
when it came. 

This is the understanding that most of us, as diplomats, political 
theorists, or lawyers, have cultivated through most of die past five de- 
cades We have labelled belief in the ability of rules and institutions to 
deter aggression “formalism,” or even worse, “legalism,” highlighting its 
abstract, utopian character, its distance from the flesh and blood of the 
application of power by states to fulfill their interests Only ten years 
ago, Stanley Hoffmann commented on the state of world order studies: 

Nobody seems to believe anymore in the chances of collective 
secunty; because of its constraining character, it is too contrary to 
the freedom of judgement and action implied by sovereignty, and 
it is in conflict with the imperatives of prudence in the nuclear 
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age, in which the localization or insulation of conflicts appears far 
preferable to their generalization 1 

In this article I want to examine the place of law m our thinking about 
and sometimes participation in decisionmaking regarding international 
security After the end of the Cold War, and particularly since the 
United Nations’ reaction to Iraq's occupation of Kuwait in 1990-91, an 
academic debate concerning the possibility of collective security has 
amen anew 2 My intention is not to take a definite view in that contro- 
versy Instead, I shall suggest that this debate has been framed so as to 
obscure the role of normative considerations, including law, in die 
production or construction of collective security A theoretical-instru- 
mental bias produces competing descriptions of the conditions of inter- 
national "security," but it fails to provide an understanding of the actual 
contexts of decisionmaking on “security ” For an internal, or cultural 
examination of collective security, a distinctly legal approach seems not 
only useful, but unavoidable 

I. Rebirth of Collective Security’ 

The collective security system of the Charter is based on two ele- 
ments First, there is the prohibition against inter-state threat or use of 
force under Article 2(4) The second element is the Council’s “primary 
responsibility for the maintenance of international peace and securi- 
ty, . [expressed in both the members' agreement] that in carrying out 
its duties under this responsibility the Security Council acts on their be- 
half" 3 and in those Charter provisions which establish a legal obligation 
on member states to cany out the Council's decisions * 

Collective security, often academically distinguished from balance of 
power politics, is seen as invoking an “automatic” reaction against any 


1 Stanley Hoffmann, Is There an Intermtmal 
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essay was originally published in French in 1985 r „ Sterna, 
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potential aggressor 5 Collective secunty under the U.N. Charter system, 
however, involves little automation Under the Charter, the decision of 
whether and how to react is vested with the Council, which itself has 
broad discretion Whether this makes the Charter system something 
other than collective secunty under some definition is uninteresting. No 
system of rule-application is "automatic” as envisioned by the academic 
distinction between collective secunty and balance of power. The point 
is that under the Charter, member states have renounced some of their 
freedom of action by vesting the Council with competence to decide on 
collective action on their behalf and are (legally) bound by the decisions 
the Council has made The United Nations system has a strong bias 
against unilateralism and broad directives to guide the Council as it 
exercises its competence 

That the Cold War made it impossible to apply the secunty system 
embedded in Chapter Vn of the Charter is, of course, well-known 6 The 
procedure for collective reaction in Articles 39 through 42 was set aside 
m favor of the balance of power strategies employed by the great pow- 
ers outside the United Nations The little enforcement activity that re- 
mained with the Security Council was limited to decolonization issues 
that did not bear upon great power relations. Appeals by the General 
Assembly to activate collective security under the Charter system came 
to nought 7 

Judged against the Council’s histoncal record, its reaction to Iraq’s 
invasion of Kuwait from August 1990 onwards was clearly something 
new, even though paradoxically described as a “return” to the original 
concept of Chapter VII of the Charter. In his 1992 Agenda for Peace, 
the Secretary-General made several references to “collective security.” 
He explained 

an opportunity has been regained to achieve the great objectives of 
the Charter — a United Nations capable of maintaining internation- 
al peace and security, of securing justice and human rights and of 
promoting, in the words of the Charter, “social progress and better 
standards of life in larger freedom ” This opportunity must not be 


5 See, eg. Bells, supra note 2, at 16, John J Mearsheimer, The False Promise of 
International /luniidioiu, Int’l Security, Winter 1994/95, at 5, 29-32 
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squandered The Organization must never again be crippled as it 
was in the era that has now passed * 

During the first forty years of the United Nations (1946-86), the Coun- 
cil made only two determinations of "breach of the peace” under Article 
39.* In that same time span, only two states (Israel and South Africa) 
had their acts labelled "aggression" while the Council recognized the 
existence of a "threat to international peace and security" seven times 10 
During the first forty-five years of the United Nations' history, the 
Council had resorted to military force three times , 11 and to binding non- 
military sanctions twice 11 In light of the perhaps seventy-three inter- 
state wars that broke out during this same period, H the data clearly 
shows the dramatic extent of the Council's paralysis 

Since 1990, the situation looks altogether different Collective mea- 
sures have been taken in eight situations — Iraq, Liberia, former Yugo- 
slavia, Somalia, Libya, Angola, Haiti, and Rwanda The Council has 
authonzed the use of military force five times through a total of nine- 
teen resolutions.” In each of the eight situations, the Council had re- 
course to binding, non-military sanctions For comparison, consider the 
following statistics in 1988, there were five peacekeeping operations, by 
1994, the number was seventeen, in 1988, the Council adopted fifteen 
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resolutions, in 1994, the Council adopted seventy-eight From 1988 to 
1994, the number of annual informal consultations among Council 
members rose from forty to 240 11 

A qualitative development has likewise taken place in the Council's 
understanding of its task of “maintaining international peace and secu- 
rity." Traditionally, collective security — and with it, the Council's com- 
petence — was seen as a military matter, concerned with the prevention 
of inter-state violence and, m particular, the transboundaiy use of force 
However, most modem large-scale violence does not involve formal 
armies marching across boundaries. As Agenda for Peace never tires to 
remind us, and countless reviews of post-Cold War peacekeeping keep 
repeating, the greatest proportion of large-scale violence that presents a 
threat to international peace and security is home-brewn violence — civil 
war Whatever conceptual difficulties tackling with non-international 
conflicts might pose for traditional applications of collective security, 16 
the limitation of violence within one state has not prevented the Secunty 
Council from using its mandate to intervene during recent years. 

Of the five peace-keeping operations that existed in early 1988, four 
related to inter-state wars and only one (20 per cent of the total) to 
an intra-state conflict Of the 21 operations established since then, 
only 8 have related to inter-state wars, whereas 13 (62 per cent) 
have related to intra-state conflicts . Of the 11 operations 
established since January 1992 all but 2 (82 percent) relate to intra- 
state conflicts." 

Moreover, it has long been argued that war can effectively be prevented 
only by tackling its root causes, that war is merely the external manifes- 
tation of the violence of the social institutions, that peace follows only 
from domestic enlightenment and justice 18 Modem liberals have contin- 
ued to make the same case Peace starts at home with the eradication of 
poverty, social injustice, and the violation of human rights 19 Today, 
non-military threats to secunty" and the “comprehensive concept of 
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security" are rooted in the vocabulary of diplomats and politicians 
throughout the political spectrum At one euphoric moment m 1992, the 
Secunty Council, m its first meeting at the level of Heads of State and 
Government, stressed that ”[t]he non-military sources of instability in the 
economic, social, humanitarian and ecological fields have become threats 
to peace and secunty ,,so It is not yet clear whether this much-quoted 
sentence should be taken at face value, that is, as an indication of the 
Council’s readiness to use its collective secunty powers under Chapter 
VII of the Charter to deal with economic, social, humamtanan, or eco- 
logical developments which, in its opinion, are sufficiently grave to 
warrant such treatment But the statement invokes the language of Article 
39 of the Charter that tnggers the Council’s reactive competence and 
does suggest an image of the Council as a post-CoId War Leviathan, not 
only as police but as judge, 11 or perhaps as pnest,“ of a new world 
order 


II Collective Action or Power Policy’ 

However, there is controversy about the correct understanding of 
these developments While many agree with the Secretary-General that 
the Council’s newly found activism should be seen as a “return” to the 
“original” Charter conception, others have been more doubtful Several 
factors complicate a reading of the Council’s recent activity as an appli- 
cation of collective secunty. a 

The first problem relates to die Council’s notorious selectiveness 
Why Libya, but not Israel 7 Why the Council’s passivity during most of 
the eight-year Iran-Iraq war 7 Why has the Council's reaction in Africa 
been markedly less vigorous and effective than in the Gulf 7 Why the 
discrepa nc y between the Council’s forceful attack on Iraq (an Islamic 
country) and its timidity to defend the Muslims of Bosma-Herzegovma 
The choice of targets, as well as the manner of reacting, has certainly not 
been automatic The argument is made that the Council has not reflected 
the collective interests of United Nations members as a whole, but only 
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the special interests and factual predominance of the United States and its 
Western allies within the Council 

This point seems particularly potent in relation to the form of the 
Council’s recourse to military force The Kuwait crisis presented a 
unique opportunity to activate the integrity of the Charter’s collective 
reaction machinery This would have included not only a decision on 
military action against Iraq, but also the conclusion of “special agree- 
ments” under Article 43 between the Council and member states for the 
submission of national military contingents to the Council as well as the 
activation of the mihtaiy staff committee as envisioned in Article 47 
However, none of this was done The Council merely gave its “authoriza- 
tion” for a coalition led by the United States to attack Iraq while absolv- 
ing itself from the operational command and control of the coalition 
acUon u 

Lawyers have been at pains to find a plausible legal basis for this 
novel formulation collective security or unilateral action in (collective) 
self-defence — or exces de pouvoirt^ The debate has been largely 
inconsequential Since Operation Desert Storm, the same formulation has 
been used in each of the four other situations (Somalia, former Yugo- 
slavia, Rwanda, and Haiti) in which the Council has decided to use 
military force In each, the acting party has been a powerful member or 
a coalition led by a powerful member (usually the United States, except 
for "Operation Turquoise” m Rwanda, which was carried out by 
France) 24 

It is equally difficult to interpret the “new generation peacekeeping” 
as a collective security device True, the appearance of blue helmets with 
increasing frequency m the context of actual fighting, and sometimes 
with a mandate to use limited force, has seemed a step toward collective 
enforcement of pre-established standards of behavior However, a closer 
study of the relevant cases (particularly those of UNPROFOR in Krajina 
and Bosnia and UNOSQM II in Somalia) shows that the use of force is 
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not directed at keeping aggression at bay, but at canymg out humanitan- 
an assignments during armed conflict for puposes similar to those of the 
Red Cross 27 A careful examination of the nineteen resolutions m which 
the Council has either authorized member states to take militaiy action or 
otherwise expanded the mandate of peacekeeping forces has prompted 
one observer to conclude that "a new instrument has been created out of 
the need to fill the gap between the invocation of an inapplicable or 
inopportune nght to collective self-defence and the unwanted application 
of the system of collective security " M 

In addition, the application of economic sanctions by the Council in 
the eight Chapter Vn situations has not been automatic in a way that 
would have clearly distinguished it from an interest-governed exercise of 
economic power True, most states implemented the Iraqi sanctions 
diligently, transforming the Council's decisions into acts of national 
law 25 Yet the Council's failure to manage its economic statecraft in a 
rational way has made it doubtful whether member states should continue 
to take its use of sanctions seriously There has been no antecedent plan- 
ning of the measures nor an evaluation of their effects on the target 
states’ economy or political decisionmaking The objectives of sanctions 
have sometimes been very unclear The sanctions have been managed by 
five separate committees consisting of diplomats of the member states of 
the Council who have neither the interest, time, or resources to do the 
job properly These five committees work in secret, not even reporting to 
the Council They follow partly differing procedures resulting m differing 
interpretative decisions on, for example, die application of the humanitar- 
ian exemptions 30 The Council has failed to react to widely publicized 
violations of sanctions by individual states, for example, the Islamic 
states’ non-application of the Libyan boycott in force since 1992 The 
Council has also failed to take action to alleviate the problems of vulner- 
able third states 31 


27 Cf SC Res 836, supra note 14 (limited use of force to protect tire “safe mens”). S C. 
Res 814, supra note 14 (limited use of force mandate fbr UNOSOM II) 

28 FreudenschuB, supra note 2, at 522 
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Bethlehem ed , 1991) 

30 See Koskenrnerai, supra note 22, at 345-46, mfra note 92 
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m. The Realist Critique of Collective Security 

These various critiques suggest the foundation for two conclusions 
usually associated with the doctrine of international Realism First, they 
imply that the Council’s activity should not be understood in terms of a 
functioning collective security system It does not involve rule-applica- 
tion in the way that would differentiate it from “normal” hegemonic or 
balance of power policy All aggressors are not, in fact, being hit by the 
system Some states that are not aggressors are being hit by it because 
that seems to be in the interests of the hegemonic powers I call this 
critique the interpretative thesis Its point is that we cannot interpret or 
understand the recent United Nations actions as applications of collective 
security 

Second, the critiques also support the more general Realist position 
according to which collective security is impossible — that it simply 
cannot work (the case of the Cold War) or works only as a camouflage 
for power policy Whether peace exists is not dependent upon the pres- 
ence or absence of rules about collective reaction, but upon the applica- 
tion of power by those states in a position to do so m the advancement 
of their interests I call this critique the causal thesis 3Z 

The two theses rely on a clear differentiation between legal “rules” 
and political “interests” and on the priority of the latter over the former. 
Since the great powers’ interests are protected by Articles 24 and 27 of 
the Charter, the mechanism seems already defined so as to defer to them 
Nor are other interests irrelevant It is not difficult to conceive of cases 
in which the interests of a member state that has a special relationship 
with the target state or which is vulnerable to retaliation seem so impor- 
tant as to override conventional obligations 33 Jordan’s continuous and 
widely accepted breach of sanctions against Iraq is one example A varia- 
tion of this theme links it to the logic of state behavior Whatever ratio- 
nally calculable long-term advantage there might be for a state to abide 
by a collective measures norm will not offset the more immediate harm 
that it will seem to suffer as a result of obedience So even if a purely 
rational calculation of interests might speak in favor of obedience, 
considerations relating to, for example, the unwillingness of political 
elites to make “hard decisions" will overrule such calculations This is a 
variant of the argument from the "tragedy of the commons” — that even 


32 For q forceful reformulation, see Mearsheimer, supra note 5, at 28-33 
West,L rw^ bUi fT ' th * realUy American nuclear umbrella m case of an attack on 




12 


Collective Security Law 


464 Michigan Journal of International Law [W 17455 

if it were rational for all participants m a common good (“security” m 
this case) to take action to safeguard it against danger, there are always 
some who choose to become free riders — with the effect that it will 
appear rational for others to choose a similar policy as well 34 Collective 
security, Realists have insisted, relies upon trust between the partners In 
the absence of trust (a fact that defines the condition of international 
“anarchy”), it seems both rational and responsible to place immediate 
self-interest before an uncertain and fragile common interest 35 

Moreover, procedural difficulties may seem daunting Within an 
agreement to react to aggression some members will receive more 
protection than others Selectivity is unavoidable Much may depend on 
whether the aggressor is able to invoke the support of a permanent 
member Even if members of a security pact had parallel interests, a 
collective reaction procedure could still not be applied consistently 
Political choices will have to be taken when interpreting, for example, 
who the aggressor is, or whether there has been a "threat to the peace” 
We are not entitled to assume that the histone, ethnic, or political, affilia- 
tions or hostilities between particular members of such a pact are irrele- 
vant when making those choices But even if there were no divergent 
affiliations, we may hardly hold as irrelevant factors such as the likeli- 
hood that retaliatory action against one aggressor would expose pact 
members to attack by another aggressor or dnve the aggressors into each 
others’ arms, a fear that hampered the League’s sanctions policy against 
Italy in 1935-36 Who decides when to react and how’ Who pays for 
reaction or the costs of preparation’ Who will command the collective 
force or decide on the objectives of common action and when they have 
been attained’ 36 If everything depends on the particular facts and circum- 
stances, the rule-governed character of the procedure will disappear and, 
with it, the system's deterrent force It will start to seem like just another 
context for politics 37 

IV The Limits of Realism Theory v Engagement 

The above theses are powerful They show that decisionmaking 
within the Security Council cannot be described as rule-application in me 
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abstract fashion in which “collective security" has often been portrayed 
However, the theses are also limited They operate with a very narrow 
notion of “rule-application” and fail to see to what extent their determin- 
ing concepts such as "interest,” “power,” or “security” are themselves 
defined and operative within a normative context 

Realism receives its strength from its focus on empincal-instrumental 
questions such as “what happened’” or “what can be made to happen?” 
But it avoids posing normative questions such as “what should happen?" 
or “what should have happened’" Or more accurately. Realism deals 
with the latter set of questions on the basis of its responses to the former 
Having committed itself to a descriptive sociology of the international 
world characterized by the struggle for “power" by “states" m the pursuit 
of “national interests,” Realism marginalizes normative questions into 
issues of “ethics,” oscillating between the private (and thus inscrutable) 
morality of individual statesmen and the public morality of states in 
which it seems necessary sometimes to dirty one’s hands in order to 
prevent the system’s collapse into anarchy Realism is avowedly instru- 
mentalist, that is, concerned with the effects of particular policies on the 
world However, its instrumentalism is not that of the situated participant 
but that of the external observer, the rational calculator, the theory- 
builder To the external observer, the statesmen and states are atomistic 
subjects, equipped with a predetermined bag of interests or "values,” 
standing outside the international polity on which they seek to employ 
various diplomatic, economic, and military management techniques 
However, since the basic tenents of its sociology turn out to be norma- 
Uvely loaded. Realism seems compelled to defend itself on normative 
terms one’s “security” will appear as another’s domination, one’s 
"intervention” as another's “protection of sovereignty ” 38 In this debate, 
there is no privileged realm of pure description 

A The Normative in the Empirical 

The interpretative thesis argued that legal or political principles “are 
not sufficient to explain either the past history of collective security or 
the course of events in the Gulf” 5 The determinant factors tn recent 
Council actions were not Charter provisions or international law, but the 
new rapport between the United States and the Soviet Umon/Russia, the 
strategic and economic significance of Kuwait to the Western allies, and 
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so on I have no great problem with this thesis It opens a critical per- 
spective that refuses to take at face value the suggestion that United 
Nations action represents communal interests merely because it has been 
decided by the Security Council Nonetheless, the thesis’ usefulness re- 
mains limited precisely because its hermeneutic suggestion excludes 
reference to international norms 

Dunng the past years, the foundational character of the hard facts of 
state power and interest to our understanding of international politics has 
been questioned from a wide variety of perspectives The ‘level of analy- 
sis" approach already modified Realism’s strong reliance on states as the 
basic units by which international acts should be explained 40 Structural 
constraints and non-state actors seemed to create effects as well Yet, 
even structural Realism’s analytical priority for states may seem like an 
ideological move, justifying conservative policy and failing to account 
for the determining agency of class, economic system, or religious faith 
m the geopolitical, just as in the national, space 4) Perhaps less controver- 
sially, liberal Internationalists have long insisted that the “globalization 
of politics” has formed interest groups and lines of battle that cannot be 
reduced to the application of power by states 42 To “explain" the United 
Nations action m Somalia, for instance, in terms of a power play between 
members of the Security Council would undermine the extent to which 
humanitarian perceptions, institutional programs and ambitions, the 
legacy of East African colonialism, and the character of the Siad Bane 
regime account for the relevant events Aside from states, we see both 
metropolitan (United Nations) and peripheral (Somali) actors, ideas, and 
interests as relevant 43 To argue that things went so bad because there 
was no clear national interest to protect is a non sequitur things went as 
they did because the events showed factors other than a “national inter- 
est” as relevant _ , , . 

The concept of “power" is likewise famously contested Realists 
over-identification of power with military power was undermined by the 
end of the Cold War Inasmuch as “power” is seen m larger terms ot 
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structure and knowledge, its embedment m other expheanda becomes 
evident 44 Power is a matter of perspective. It receives meaning as threat 
or support depending on how we relate to it It is applied as a means to 
an end different from itself. A study of ends, however, introduces nor- 
mative elements into die explanatory matrix that cannot be grasped by 
the sort of empiricism that Realists espouse 45 The establishment of 
economic sanctions on Libya by the Secunty Council in 1992 as a result 
of Qaddafi’s unwillingness to extradite the suspects for the 1988 
Lockerbie terrorist attack can clearly be seen as an application of power 
by the Western allies. But this is more the starting point than the end of 
the analysis. It would be difficult to understand the action without further 
reference to the role "terrorism” plays in Western political discourse, 
enabhng the taking of extraordinary means — in this case the non- 
application of a valid treaty (the 1971 Montreal Convention against aerial 
terrorism) and the overrunning of the International Court of Justice It is 
the normative construct of a specific "terrorism discourse” that makes 
possible the organization and application of physical power against 
Libya. 46 

Not is “national interest” any more transparent. Whose interest is 
that’ States, just like individuals, live in a network of partly overlapping, 
partly incompatible interests Choosing an interest to base a policy is, as 
feminists have always argued, a normative act, and not something one 
automatically discovers after one has decided to further national interests. 
In any case, the assumption of a unitary national interest fails to account 
for, and even less articulate, the contrasting interest of a local population, 
minority, or women, for instance. 47 To say that Yemen supported Iraq in 
the Council during 1989-90 because that was in its interests is not only 
questionable insofar as Yemen’s economic or diplomatic position was 
concerned (and undermines the effect of the ideological and religious 
links involved), but lifts the policy of the Yemeni male elite to a repre- 
sentational position inimical to other Yemeni interests. 48 In fact, a refer- 
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ence to “interests” is often no more than a sweeping gesture toward the 
truism, present since Vattel, that states act in accordance with their self- 
interest However, the important point is that even “[s]elf-interest cannot 
be an unproblematic concept if the self is conceived as a set of con- 
structed identities that need not be stable over time 

Arguing that normative factors are either irrelevant or only margin- 
ally relevant to Security Council action undermines the degree to which 
any social action, including international activity, makes constant refer- 
ence to normative codes, rules, or principles Political events are never 
simply physical acts or people behaving empirically in this way or that 30 
They exist in relation to a shared normative code of meaning Sending 
troops into another country is not a full description of an event norma- 
tive terms such as "aggression,” “self-defence,” “counter-measure,” 
"territorial sovereignty,” or “peacekeeping” are not solely disinterested 
descriptions of the events They refer back to more general, systemic 
theories, assumptions, world-views, and prejudices that provide the 
implicit matrix that makes description possible An account of the Gulf 
War that makes no reference to such notions but is content to refer to 
United States military or economic interests would be no understanding 
at all It would fail to grasp the difference between that sequence of mili- 
tary moves and those to which they were a response, or between Kuwait 
and Panama, or Kuwait and the Soviet attack on Finland in 1939 The 
distinctions are normative and characterized as such by the various 
participants involved 

Let me illustrate these remarks by reference to the comprehensive 
conception of security That an understanding of “security” should not be 
limited to military security, but should also encompass non-mihtaiy 
threats to states and people, has become a commonplace of post-Cold 
War diplomatic language 51 This expansion of the operating concept of 
“security” highlights the fact that explaining international action by 
reference to “security needs” remains an empty phrase unless “security 
is first given a meaning This involves an appreciation of what is sigmfi- 
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cant to the identity of political communities called “states " K Again, an 
answer to that question depends on whether we see a state’s identity m 
territorial, economic, institutional, ideological, gendered, religious, or 
constitutional terms . 13 Besides, the links between security and statehood 
are increasingly questioned, and diplomatic rhetoric has resorted to notions 
such as “common security,” "comprehensive security,” or even “human 
security” to describe the objectives of international policy. A reference to 
“security needs” as an explaining factor or an agreed principle of policy 
encounters, on the Realist side, the same difficulties that the attempt to 
define "aggression” has always (and famously) met on the Idealist side 
the notions remain both overdetermining and underdetermming On the 
one hand, every event that modifies the state’ s external environment poses 
a threat to the state, and may therefore be deemed to constitute “aggres- 
sion” or “intervention ” On the other hand, no event can permanently 
remain within these categories since the principle of inclusion may always 
be challenged by constructing the state’s identity or its sphere of sover- 
eignty in a novel fashion The controversy is therefore normative — “what 
is significant for the identity of this state or for the furtherance of thrs type 
of policy 1 !" — and not empirical 54 

The matrix that describes the international world in terms of statal 
power policy has been challenged by interdependence theory and more 
recent research into the roles of culture, class, gender, and tradition for 
international affairs . 53 Nonetheless, as RB.J Walker notes, “a large 
proportion of research in the field of international relations remains 
content to draw attention to contemporary innovations while simply 
taking a modernist framing of all spatiotemporal options as an unques- 
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tionable given nSt This is partly a result of the fact that Realism encap- 
sulates deeply entrenched commonsense assumptions In part, it also follows 
from a real difficulty to see how the “innovations” would inform political 
practices After all, as I have argued elsewhere, one can reimagine the 
structures of the mtemauonal world only now and then For the rest of 
the time we seem compelled to act within an actual political community 51 

For present purposes, it suffices to note that the need to choose the 
matrix highlights the normative element hidden in Realist premises, an 
element sometimes revealed in private positions Realists have taken on 
moral or political issues H By failing to take its normative commitments 
seriously (even at best marginalizing them into a problem of “ethics and 
international relations"), Realism opens itself to a political cnticisin 
which alleges that Realism lacks the instruments to defend itself More- 
over, lack of sensitivity for the non-descnptive undermines the 
instrumentalism upon Realism bases its claim for superiority The kind 
of tragic heroism embedded in Realism's attempt to confront power and 
vice directly, without the mediating vessels of ethics/ideology, is under- 
mined by the equally ideological character of that posture itself, the 
posture being equally a role within the drama of international diplomacy 
that it pretends to “describe,” a role that, however logically compatible 
with fighting the noble fight (for a lost cause), too easily becomes a 
justification for complacency 

B The Engaged Perspective 

For Realists, reference to norms, such as the obligation to participate 
m common action under Articles 2(5) or 48 of the Charter, m an expla- 
nation of international politics appears as it appeared to the American 
legal Realists of the 1930s, namely, as transcendental nonsense, an 'at- 
tempt to exorcise social evils by the indefatigable repetition of magic 
formulae ” M Obligations are both causally ineffectual and unamenable to 
scientific inquiry By contrast, the process whereby states apply power to 
advance their interests seems more firmly linked with observable reality 
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and may therefore appear amenable to causal hypotheses whose verity 
can always be checked by experience. 60 

That Realism is the genre of theory, and not engagement, is clear 
from its emphasis on causality. The acting subject is the external observ- 
er, the policy-scientist, possibly employed by a government office to 
"predict” the Mure course of international policy in order to formulate 
scenanos for appropriate response. In the previous section, I argued that 
Realism's caused models were dependent on, or could not be applied in 
abstraction from, normative choices regarding desirable courses of action. 
Here I make the point that causal description fails to grasp the (“inter- 
nal”) perspective of diplomats or lawyers working within an institutional 
environment such as the Security Council. For them, the argument that 
the Council’s policy is caused by interests well-represented in the Coun- 
cil is as relevant or interesting a point to make as the argument to 
government officials that governments tend to propose legislation that 
advances the interests represented by the governmental coalition. Such 
statements, whatever their status otherwise, raise at least three points. 
First, neither statement has a necessary bearing on whether the proposed 
legislation or policy is justified That the United Nations has dealt with 
the humanitarian crisis m Bosnia in an insufficiently effective manner 
because the resources, interests, or policies of the great powers have 
militated against full-scale involvement may or may not be true. But its 
troth or falsity is not a sufficient response to the question of whether the 
United Nations has been justified in acting in the way it has, or what 
might be the right course of action to proceed in the future 

Second, neither statement is helpful when it is precisely what those 
interests are or what kind of action best serves them that needs examina- 
tion To some extent, at least, the United Nations’ hesitation at the outset 
of the crisis m the former Yugoslavia during 1991 reflects this problem 
Was it in die Western allies’ interests to prevent or to facilitate dissolu- 
tion’ This is not only a technical question Often interests cannot even be 
identified without a prior political choice Will participation in a 
Common European Defense be in the interests of traditional military 
neutrals such as Austria, Finland, or Ireland’ An answer to this question 
depends on an earlier choice regarding whether the “natural home” of 
thesecountries is within or without a Western political community. 

Third, and most fundamental. Realism’s theoretical-empirical bias 
compels it to treat justification as a process of “fapade legitimation,” the 
dressing of the technically necessary policy in the garb of generally 
acceptable norms. This leads Realism into supporting manipulative 
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diplomatic practices, approaches to negotiation that presume the primacy 
of the hegemonic powers. This is not simply ethically questionable, but 
also bad policy For, inasmuch as "interests" or “security” are not facts 
of nature but social constructions, the effects of language and political 
preference, they cannot be distinguished from the justifications that seek 
to realize them Whether or not dealing with an internal humamtanan 
crisis (such as Liberia m 1992 or Rwanda in 1994) should be seen as a 
matter of collective security, and thus the object of concerted action, 
cannot be adequately discussed by invoking a presumed causal chain 
from the crisis to the security of other states (through the resulting refu- 
gee problem, for instance), but involves a prior redefinition of the 
community itself — who are “we” as subjects of security’ 

In order to grasp the “internal" or engaged perspective on collective 
security, let me discuss the Security Council’s reaction to the Iraqi attack 
on Kuwait in the fail of 1990 m the light of personal recollections of the 
role that legal argument seemed to play m the process 

Dunng 1989-90, Finland was one of the elected members of the 
Security Council I was posted at the Finnish Permanent Mission in New 
York at the time and assigned to serve as legal advisor to the Finnish 
Council team The nine-member team was headed by the Permanent 
Representative who was not only Ambassador and Under-Secretary of 
State, but also a former professor of Political Science in Finland Most of 
the team came from the political department of the foreign service My 
position in the delegation was relatively humble, somewhere around the 
middle of the list This corresponded closely to the place of my opposite 
numbers, the lawyers in the other fourteen delegations We were neither 
among the leading policy-makers nor among the youngest rapporteurs 
I had no formal instructions to obey as the lawyer of the team Of 
course, there were general guidelines applicable to all the members 
regarding the direction of Finnish United Nations policy, plus some more 
specific instructions in particular crises But while it seemed evident to 
everyone that there had to be one lawyer (indeed, one was certainly 
enough) among the nine, there was no articulated explanation for this 
certainty The same applied, I believe, to my colleagues, at least in the 
WEOG (“Western European and Others’ Group”) delegations None of 
us had any specific “legal" instructions The place of law in the Security 
Council was in this respect obscure It was perhaps assumed that since 
we had done quite a bit of international law previously, we would know 
what to do at the right moments Our role arose from a shared profes- 
sional background, not from conscious planning 

Much of the lawyer's work was identical with that of others sitting 
at informal and formal meetings, participating in recurring consultations 
headed by the month’s president, and reporting home on a daily basis 
The lawyer concentrated on textual aspects of resolutions, on those 
aspects of particular crises that involved legal status (such as the situation 
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in the Palestinian occupied territories) and on the negotiation of generally 
formulated, “legislative” resolutions (such as a resolution on plastic 
explosives and on terrorism 61 ). From a policy perspective, these issues 
were neither quite central, nor fully marginal, my diplomatic placing 
corresponded to the level of my tasks 

In routine matters, the law’s (lawyer’s) role in the Council during 
1989-90 arose from two informal considerations embedded in the 
working culture of the Council First, the jurist was expected to assess 
the domestic and constitutional implications of particular resolutions 
Second, particular geographically limited disputes that had been on the 
Council’s agenda for a long time were allocated to political officials 
experts on the region or on the dispute itself Contrary to received 
wisdom, law’s role seemed the most limited m routine issues on which 
everyone had fixed positions and no dramatic moves were or could 
reasonably be expected Where the political framework was stable, the 
lawyer was the handmaid of the politician, helping out if new language 
for negotiation and consensus was needed That role depended on prag- 
matic considerations, not on any shared or articulated theory regarding 
the delimitation of legal and political matters. 

However, things looked different when a non-routine issue emerged 
On the night of August 2, 1990, Iraqi troops invaded Kuwait I was on 
holiday in Finland on that day but returned to New York very soon 
thereafter By the time of my return, the Council had demanded immedi- 
ate withdrawal of Iraqi troops, established the obligation of non-recogni- 
tion on member states, and implemented the first full-scale economic 
embargo on any state since the League of Nations’ action against Italy in 
1935-36 62 

I have been trained as a Finnish career diplomat m the belief that in 
matters concerning the existence of states — such as the Kuwait crisis — 
Finland’s vital interests, as determined by the political leadership, be- 
come the basis for our diplomatic action Trained m the spirit of post-war 
Realism, I had little difficulty accepting that legal norms should in such 
cases defer to political requirements Indeed, Finland’s own experience 
with the League m 1939 seemed the best argument for this necessity 

As I relumed to New York m the middle of August 1990, however, 
I was struck by the enthusiasm with which my “political” colleagues m 
the delegation had immersed themselves in a controversy about the legal 
status of the various courses of action taken by or available to the 
Council and to my own delegation How should sanctions be admin- 
istered'* What about the blocking of Iraq’s ports'* What was the status of 
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Western troop concentrations in Saudi Arabia 9 What law applied to the 
Embassies in Kuwait City or in Baghdad 9 The delegation, as well as 
Helsinki, clearly believed that legal viewpoints were not only somewhat 
relevant, but m some respects central to devising a national position 

The headquarters acted m a similar way I found permanent repre- 
sentatives and political colleagues grouping m the corridors with the little 
blue book — the U N Charter — m their hands, quarreling about the 
meaning of the various parts of Chapter VII of the Charter, giving 
contrasting interpretations about the extent of the right of self-defense 
under Article SI, and disagreeing about whether Article 42 (mihtaiy 
sanctions) needed to be applied m conjunction with Articles 43 and 47 
on the provision of national contingents and the role of the military staff 
committee respectively Even Prime Minister Thatcher at one point took 
pams to argue that the concentration of coalition troops in Saudi Arabia 
before the Council had authorized the use of military force had been a 
perfectly legitimate application of the right of collective self-defense 
under Article 31 

How should we understand the fact that m the midst of one of the 
most serious cases of aggression in the post-war order, diplomats at the 
United Nations started invoking legal norms and arguing as if whatever 
action the United Nations or its member states could take was dependent 
on rules of law 9 A first point to make is that I do not think anyone saw 
the Council’s role akin to a penal court, acting in Montesquieu’s image 
as “la bouche qui prononce les paroles de la loi ” Though necessary, 
nobody thought it sufficient to establish what the law said Of course, 
this would also have been bad law The Council is not a court It is not 
obliged to react in any predetermined way to any “breach of the peace, 
threat to the peace or act of aggression " Nor do these concepts spell out 
an “international crime” akin to “theft” under national law that would 
require the Council to order a "sanction ” <B The Council may react even 
in the absence of unlawfulness, and a violation of the law does not by 
itself trigger Council competence Besides, as every national judge 
knows, Montesquieu’s image is pure fiction There is always choice an 
policy involved in law application, the relevant norms being open-tex- 
tured and open to exceptions This was a fact that was easy to agree 


upon m the Council . 

A second possibility is to think that the delegations agonized over 
international law in the fall of 1990 not because they felt they bad to 
find the “one nght answer,” but because they needed to detennmew 
limits were imposed by the law upon Council * discretion This would 
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be a liberal and a realistic response, imagining Charter provisions as a 
neutral framework leaving ample room for political maneuver. But this 
is not really psychologically plausible. “Law” and “discretion” did not 
exist in separate pigeon-holes m our minds The legal debate did not 
“stop” at any point to leave room for a separate political choice; political 
choices were posed the moment the legal debate started. 

A better metaphor than pigeon-holing for the law/politics relationship 
might refer to die contemplation of a landscape. In the morning, we see 
the colors of the trees and the reflection of the leaves on the water, in the 
evening, we notice the outline of the cliffs against the grey sky, and the 
shadow of the forest stretches far into the sea. The landscape is the same, 
the messages it conveys are different. The images are equally self-con- 
tained and full We can reproduce both separately, but we cannot mix 
them Likewise, law and politics seemed coherent and separate, yet 
related to one single reality. 

And yet reality has a temporal dimension morning turns into day 
and the evening begins sooner than we had noticed In the Security 
Council, law and politics developed analogously into each other. As the 
debate progressed each successive moment added something to our 
understanding, until the anginal image had turned into its counterpart 
We saw the landscape first m the brightness of legal language: aggres- 
sion, sanctions, blockade, non-recognition. This language was used to 
give expression to the contrasting positions of the delegations These 
were positions of the evening, visible only in an obscure, shadowy form, 
impossible to reach in description. The further the debate progressed, the 
clearer became the interdependence of light and shadow, law and politics, 
and the focus was increasingly on the boundary. The amount of time 
available determined the point at which debate had to finish and action 
had to be taken Thereafter, that action, and its justifications, turned into 
precedent, calling for formal consistency in future behavior Legal and 
political simultaneously, the long line of resolutions in the fall of 1990 
sought to give effect fo the ambitions of their drafters as well as to die 
Charter. In retrospect, we interpret them from both perspectives, yet we 
can do this fiilly only from one perspective at a time, by keeping the 
other outside our gaze 

There is, of course, a third possible understanding about the sense of 
these debates, namely, that they served only to camouflage the play of 
ideologies, power, and interests that were "really determining” behind a 
legalistic facade What may appear as the brightest day is in truth the 
Darkest night' There are two versions of this understanding. First, it may 
be assumed that part of diplomatic training is to learn to lie about one’s 
tnre aims Under this version, the debate in New York was a fraud. It is 
difficult to prove or disprove this suggestion which speaks about the real, 
Oiough hidden, intentions of diplomats at the United Nations Although 
1 have ,0 ma3ce allowance for (he odd exception, I find this psychology 
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cally implausible Most of the diplomats “honestly” felt that arguments 
about the Council’s competence to order a blockade of Iraq’s ports, for 
instance, 64 had intrinsic relevance In any case, this criticism misses the 
point These are arguments whose validity in no way presupposes hones- 
ty in making them Hie legality of the blockade has nothing to do with 
the state of mind of the person invoking it A day is a day if it looks like 
one There is no deeper reality that might prove it otherwise, even our 
watches provide only a conventional temporal interpretation 

The same is true of the second version which provides that, notwith- 
standing the states of mind of delegation members, the legal debate was 
intrinsically without a consequence Under this view, the diplomats were 
acting under a false consciousness, a legalistic ideology which camou- 
flaged the fact that what was going on was use of power to further 
national interests This kind of “Realism” is very common and presents 
an extremely critical picture about the United Nations assuming that 
diplomats do not really understand their job but act under a legalistic 
spell I find it hard to support this understanding on an intuitive basis 
The Finnish delegation, for instance, was en bloc trained as hard-headed 
Realists If there had been indoctrination, it was surely not of the legalist 
sort The architect of post-war Finnish foreign policy. President Paasikivi, 
once remarked famously that the Kremlin is no Court of Law, meaning 
(among other things) that sound legal arguments are a poor substitute for 
clever policy when it comes to Finland’s relations with its Eastern 
neighbor Though the histone background is of course different, I believe 
that this applied to the non-lawyers in the other delegations as well 

More important, however, is that this criticism presents an exclu- 
sively external perspective on the events Legal arguments camouflage 
the determining force of political or economic power That is their very 
point In the morning we see light But we know it is inevitable that 
darkness will fall, and we can examine it later, but not at the same time 
However determining political power may be, it is irrelevant for delega- 
tions straggling to find public justification for Council action It may be 
true that ‘'international government is, in effect, government by that sto 
which supplies the power necessary for the purpose of governing bu 
such a causal assumption provides nothing to those examining e 
justifiability of proposed courses of action within an institutional struc- 

This is my point about the role of law in the Kuwait crisis In 1 990 - 
die traditional patterns of Council decisionmaking had become irreievan 
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and inapplicable There was no anterior political agreement, no long- 
standing negotiation with fixed positions, and no routine language to 
cover the events. Hie situation was canvassed nowhere but in the Charter 
itself As the debate took on a legal style and an engaged aspect, the rest 
of formalism followed suit- the search for precedent (Southern Rhodesia 
for the management of economic sanctions) and consistency (in the 
formulation of the resolutions dunng the autumn of 1990), the concern 
for human rights, diplomatic inviolability, and humanitarian law were all 
strikingly central to the resolutions Placing the argument m the context 
of law, there seemed to be no halfway house The Council could not just 
apply some law m the Kuwait crisis, leaving the rest unapplied Long 
shadows would have been inconsistent with the place of the sun in our 
landscape After all, this was the same time as the signing of the “Char- 
ter of Pans” by the Conference on Security and Cooperation m Europe 
(CSCE) which stressed the need for the rule of law in the management 
of political societies 

It is an uninteresting truism that delegations couch decisions in legal 
garb to make them look more respectable That is the point of law 
Clearly both the United States and the Yemeni delegations, like those of 
Finland, Canada, and Romania, sought interpretations that would be in 
line with their (partly differing) policies No delegation wishes to report 
to its capital that it cannot pursue the instructed policy because it cannot 
defend it m legal terms. Those terms will be found But though this may 
appear to support the Realist critique about "fapade legitimation,” it fails 
to appreciate how legitimation or justification always has a “fapade” 
aspect to it without this making it any less necessary Justification is only 
more complex, tentative, and fragile than the Realist straw-man image of 
“rule application” would suggest Newton may have come up with the 
theory of gravity by sitting under an apple tree and being struck by a 
falling apple This causal account of the events, however accurate, is no 
explanation of his genius nor even a beginning of a theory of gravitation 
defensible m the scientific community Newton's genius was in the act of 
justifying his intuition to his fellow scientists in the form of a coherent 
theory in accordance with the rules of scientific discourse, not in the 
process which causally produced it. 

The engaged perspective that looks for justification differs from the 
construction of theories about determining causes by assuming the 
existence of and invoking an inter-individual, international, political 
community in which the speaker is situated Saying that ‘T believe this 
is aggression because it suits me to think so” emerges from a solipsism 
m which others exist only as objects of want-satisfaction By contrast, 
S To”A 11,81 th “ 1S “ a Sgression” under Article 39 of the Charter invokes 
a 1945 agreement and a polity in which the speaker situates herself and 
every person to whom the statement is directed The road to an undis- 
torted communal life is of course not thereby created. Much more would 
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be needed for that purpose Without justifying discourse, however, social 
life would be reduced to manipulative relationships secunty will be the 
security of the king while no problem will seem too small for the inter- 
vention of the secunty force* 

Law’s contnbution to secunty is not m the substantive responses it 
gives, but in the process of justification that it imports into institutional 
policy and in its assumption of responsibility for the policies chosen 
Entenng the legal culture compels a move away from one’s idiosyncratic 
interests and preferences by insisting on their justification in terms of the 
histoncal practices and proclaimed standards of the community Even if 
it does not, as both Formalists and Realists may have thought, lift the 
burden of substantive choice, it implies a recognition of the existence of 
a world beyond the speaker’s immediate subjectivity Only m this way 
can “secunty” maintain its beneficial, altruistic onentation, instead of 
invoking the somber association with the secunty police — arrests after 
midnight, featureless officials, and insulated cellars As opposed to 
technical-instrumental rationality, a legal culture involves a “situational 
ethics,” 66 encompassing not only rules and pnnciples (after all Realists 
were nght in stressing their indeterminacy) but a fairness of process, an 
attitude of openness, and a spmt of responsibility that implicitly or 
expressly means submission to critique and dialogue with others about 
the proper understanding of (he community’s pnnciples and purposes — 
m a word, its identity. 47 Law is What lawyers do, said Max Weber in one 
of the most adept definitions of it He was of course thinking about 
national societies with a high degree of professional specialization In the 
international context, law is what diplomats do when they debate the 
meaning of the U N Charter, the competence of the Secunty Council, or 
Libya’s duties under particular Council resolutions There is nothing 
substantive that would distinguish those debates from political Diktat An 
»ni. E htP.neri despot or a monkey might sometimes succeed in reciting the 
nght Charter article What makes these debates legal is the manner in 
which they are conducted by open reference to rules and pnnciples 
instead of in secret and without adequate documentation, by aiming 
toward coherence and consistency, instead of a selective bargaining 
between “old boys’’; by an openness to revision in light of new informa- 
tion and accountability for choices made, instead of counting on gemng 
away with it 
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Realism's theoretical-empirical bias would not be too senous if 
Realism remained content with its status as expert knowledge But it 
does not Realists stress the practical character of their information, its 
role in the formation of policy and statecraft Thereby Realism itself be- 
comes a sociological problem Even as it readily concedes the (theoreti- 
cal) separation of “is” and “ought” as a matter of practical consequences, 
it answers the latter by reference to the former It thinks about peace, 
security, and social order in terms of “jobs” to be earned out, or a senes 
of “problems" to be resolved It hopes to do this by employing resources 
m accordance with advice from technical, intelligence, and military 
experts whose expertise is limited to the narrowest possible range of 
relevant “issues”, nuclear deterrence, arms control, peacekeeping, diplo- 
macy The tncky and eminently political question of the meaning of 
“peace” in particular circumstances, indeed, the delimitation of the 
circumstance itself, is never raised and cannot be raised without immedi- 
ately posing the question of the qualifications of the experts charged to 
deal with it Was the "issue” in the Gulf War the old boundary disagree- 
ment between Iraq and Kuwait? The internal regime of these countries? 
Peace in the Middle East 9 Or was the “issue” access to strategic re- 
sources ’ 1t was treated as an “aggression” of one United Nations member 
state against another because that is the language of the Security Council, 
but it was managed through a military operation because “hard” issues of 
sovereignty are deemed to fall ultimately under the soldiers’ realm of 
competence In contrast, genocide m Rwanda would trigger principally 
the competence of relief workers and refugee organizations 

Difficulties in reaching political agreement at the global scale (which 
is the United Nations' scale) on the right characterization of local politi- 
cal events (do they implicate "security’") and priorities for action has led 
to an international culture of functional specialization and compart- 
mentahzation This is nowhere more visible than in the separation of the 
United Nations’ hard core political activities from its economic and 
social activities, with each body and each department in the Secretariat 
jealously guarding its individual allotment of problems to solve The 
justification for a particular action is always given by the non-political, 
technical competence of the body dealing with it Indeed, it often seems 
that the crucial decision about some particular policy is which organ or 
department is empowered to deal with it (or succeeds in monopolizing 
it) Once we know the organ or department, we already have a good idea 
about what sort of action will be taken 

In contrast, a legal culture is never only about how to get there It 
also poses the question of what there is to get to The lawyers’ anxiety 
about the proper legal basis of a Security Council resolution always 
implicitly refers to the institutional teleology of the United Nations It 
nas two aspects which a purely instrumental debate lacks First, it implies 
recognition of situatedness in a political community and openness to 
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dialogue with other members of the community To put one’s argument 
in terms of Articles 42, 43, and 47 of the Charter is to reaffirm the 
institutional character of the problem, a readiness to bind oneself to a 
policy vis-a-vis the others, and an assumption of the responsibility for so 
doing. Second, it entails a redefinition of the community’s (the United 
Nations’) constitutive principles and objectives Legal argument is never 
deduction from self-evident rules It always adds to our understanding of 
the law, and thus to the identity, objective, and principles of the com- 
munity The penodic fluctuations of the United Nations’ image between 
that of an economic and social development organization and that of the 
guarantor of “peace and security” reflect a constant redefinition of the 
organization's identity as a result of its institutional policies 

There is m fact not much difference between standard Realism and 
its traditional rival, Institutionalism Both are concerned about cause and 
effect m a description of the international world juxtaposing uniform 
agents (states) within a structure of international policy in which “power’’ 
is deployed for the attainment of ‘‘interests’’ and m which the aggregate 
result is characterized in terms of "peace/war ” Where Realists assume 
that the best causal model reproduces the structure of the balance of 
power, and that any institutional policy must defer to this, 
Institutionalists agree, but argue that the best way for the balance to 
operate is to defer to institutions “ Accordingly, any description of the 
international world is capable of supporting both positions the absence 
of peace may always be explained either as the absence of the balance or 
power, or as the absence of adequate institutions through which the 
balance could realize itself'® 

This indeterminacy of the Reahst/Institutionahst debate is one result 
of their theoretical-instrumental bias The anterior choice of the deter- 
mining structures m a causal description of die international world is left 
unaddressed in both theories and the conclusions are hidden in their pre- 
mises Realist descriptions win if one already believes in the superiority 
of an understanding of the world in terms of atomistic and egoistic states 
by a power-maximizing urge Institutionalist portrayals seem 
more compelling if one sees the world m terms of an underlying struc- 
tural causation that views states as instruments for an underlying histon- 
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cal, economic, or military logic To repeat, any fact situation can always 
be described in terms of either matrix while the choice of the matrix — 
indeed, the question whether the choice is more apparent than real — 
seldom enters the picture 

V The Work of the Security Council 

The European Congress system that was set up after the Napoleonic 
wars dunng 1814-15 is usually regarded as the first attempt at collective 
security It was based on a statist ideology that held all threats against 
the status quo as security threats to be counteracted as necessary by 
collective force. Even Castlereagh was able to defend Austrian interven- 
tion against the revolution in Naples m 1820, which evoked much sym- 
pathy in Britain, by reference to Austrian security interests that had been 
sanctioned by the Alliance. The main interest was an undefined “securi- 
ty” to which other normative concerns had to defer. The fundamental 
problem of that system was clearly explained in an early Bntish memo- 
randum 

The idea of an “Alliance Solidaire,” by which each State shall be 
bound to support all other States from violence and attack, 
upon condition of receiving for itself a similar guarantee, must be 
understood as morally implying the previous establishment of such 
a system of general government as may secure and enforce upon all 
kings and nations an internal system of peace and justice Till the 
mode of constructing such a system shall be devised the conse- 
quence is inadmissible, as nothing would be more immoral or more 
prejudicial to the character of government generally than the idea 
that their force was collectively to be prostituted to the support of 
established power without any consideration of the extent to which 
it was abused 70 

Dunng the Cold War, issues of legitimacy and justifiability such as those 
raised in this memorandum could not anse as it was clear that there was 
no such “system of general government” to which they could be dealt 
with by reference Now, however, the situation may have changed The 
vocabulary of the CSCE Pans Charter of 1990 7 ‘ or of the Secunty 
Council summit declaration of 1992 suggests that at least governmental 
rhetonc has moved to a level that has prompted observers to speak about 


. 70 1 HE £ 0NCERT Europe 42 t R “ 4 Albrecht-Come ed , 1968) (quoting a memoran- 
dum on the Treaties of 1814 and 1815, submitted by the Bntish Plempotenuanes at the 
Conference of Aix-la-Chapelle, October 1818) 

71 Conference on Security and Co-operation in Europe Charter of Paris for a New 
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an "emerging nght to democratic governance ” 12 It may appear that the 
Security Council is now m a position to enforce the public morals of a 
new oider 

Many of the Council's recent actions have been seen in this light, 
especially its readiness to intervene m civil wars 13 and its increasing 
resort to statements about the illegality of particular forms of state behav- 
ior 14 Closely related are the Council’s decisions to set up two war crimes 
tribunals 13 and a war reparations procedure , 16 as well as the authorization 
to use force to apprehend criminals 11 The Council has demarcated and 
guaranteed boundaries, 1 * enforced its own decisions by recourse to 
economic sanctions , 14 and authorized the use of force to ensure the 
departure of a military regime *° All of this seems justified through a 
redefinition of "security” by reference to a background conception of an 
international law, or of a public morality that has become the Council’s 
business to enforce 

The most remarkable action m this respect has been, of course, the 
Council’s much belabored economic boycott to force Libya to extradite 


72 Thomas M Fnuick, The Emerging Right 10 Democratic Governance, 86 AM J Int'l 
L 46 (1992) 

73 See, eg, SC Res 929, supra note 14, et pmbl para 10 (“[< IJetennining dial the 
magnitude of the humanitarian crisis in Rwanda constitutes a threat 10 pence and security in 
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of the human tragedy caused by the conflict in Somalia, further ejncerbnted by the obs tacles 
being created to the distribution of humanitarian assistance, constitutes a threat to international 
S3 socunty”). SC Res 788, UN SCOR. 47th Sess, 3138th mtg at pmb l paraS, 
UN Doc S/RES788 (1992) ("Melomimng that lire deterioration of the summon in Liberia 
constitutes a threat to international peace and security") 

74 On the illegality of forcible tetritonal acquisitions imd on thevmtan oftte law 
Geneva Conventions, see, eg, SC Res 836, r^iro noteM.SC Res 780, UN SCOR, 4m 
o,- c 3 ti 9 ,Hmte UN Doc S/RES/780 (1992), ree also S C Res 941, UN SCUK.mm 
IZ ’ 3428(h mtg, UN Doc S/RES/941 (1994) (all declarations concerning p opup/ 
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two Libyan citizens suspected of the terrorist attacks on the Pan Am 
flight over Lockerbie in December 1988 and the French UTA flight over 
Niger in September 1989 41 The Council defined Libya’s refusal to 
extradite the two men “as a threat to international peace and security 
There was no threat or use of force by Libya against any state Libya’s 
policy was simply too unacceptable, and therefore definable as a security 
threat, a position that overruled the provisions of an international con* 
vention in force between all the parties that would have allowed Libya to 
refuse extradition 45 

For the Realists, these developments are just more power policy in 
disguise Because the world remains as it was in Castlereagh’s day, it 
would be illusory to think that the Council is acting to enforce some new 
code of morals or law. But, as I argued in the foregoing section, this is 
certainly not so from an engaged perspective Whatever the Council does 
appears as an institutional activity and calls for an institutional justifica- 
tion. However, as recent debates on the concept of "threat to international 
peace and security” (and hence of the Council’s competence) have 
shown, how such justification should be construed is by no means clear 
Lawyers have sought normative limits to Council authority from an 
interpretation of Articles 1, 2, 24(1), and 39 of the Charter, laying down 
the purposes and principles of the organization and the formal compe- 
tence of the Council to try to create a link between them. 44 But the 
principles and purposes of the Charter are many, ambiguous, and con- 
flicting In particular, they are no less indeterminate than the original 
concept of “threat to the peace” that they pretend to clarify. If the 
Security Council takes action, does that not, by fiat, suffice to determine 
the issue? What more is there to say’ For this reason, some have em- 


81 See SC Res 731, UN SCOR, 47th Sess, 3033d mtg„ UN Doc S/REOT1 (1992) 
U N SCOR, 47th Sess, 3063d mtg at prabl para 7, UN Doc 

5/RES/748 (1992) 

83 Questions of Intnpretation and Application of the 1971 Montreal Convention Arising 
nom the Aerial Incident at Locketie (Libya v US), 1992 IC1 114, 126-27 (Apr 14) 
(hereinafter Locketbie Case] For background and comment, see Fiona Bevendge, The 
Lockerbie Affair, 41 Int’l & Comp L Q 907, 907-09 (1992) 

Lohkerbie Case, 1992 ICJ at 155-56 (Judge Bedjaoui, dissenting), id at 170-75 
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braced the Kclsenian point that "[i)t is completely withm the discratton 
°f the Security Council to decide what constitutes a *threat to the 
peace ’ " However, others have pointed out in impeccable legal logic 
that ‘the United Nations is the creature of a treaty and, as such it 
exercises authority legitimately only m so far as it deploys powers which 
the treaty parties have assigned to it 

In this controversy, law and politics keep deferring to each other in 
an endless search for authority and normative closure texts constrain 
(law) — but need to be interpreted (politics), interpretative principles 
need to be applied (law) — but they are conflicting and ambiguous 
(politics), the International Court of Justice could perhaps /Wi4 >- the 
matter (law) — but the Court has no jurisdiction m “political” matters 
(politics), but is not the possibility for such judicial control implied in 
the Charter (law) — well, that depends on how it ts interpreted, and so 
on 87 

Yet the question about the justifiability of Council action under 
Chapter VII docs not really pose itself in the abstract tone of whether or 
not the Council is "bound” by legal principles It is much more con- 
cretely linked to the Council's handling of particular problems If there 
is a problem about the legitimacy of Council action, as many argue, 81 it 


85 Kelsen, supra Hole 63. at 727, see also Michael Akehurct, A Modern Introduc- 
tion to International Law 219 (6th ed 1992) (“[AJ threat to the peace is whatever the 
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is precisely in its practical approach to its task. There are at least five 
broad groups of problems in this respect 89 

The first problem is secrecy. Since the late 1980s the Council’s 
practice of holding informal consultations has expanded rapidly. 50 Today, 
practically all the Council’s substantive discussions take place outside the 
official meetings. Council deiegations meet at the horseshoe table m front 
of the public only when substantive agreement has already been attained 
or proved impossible There is in general no access to the travaux 
preparatoires of particular resolutions. 

Secrecy is, of course, a general problem of the political activities of 
the United Nations One example concerns the work of the Sanctions 
Committees, established for the management of the sanctions regimes (at 
the moment altogether six) 9J The Committees do not publish their 
records or even their interpretative decisions. With the insignificant 
exception of the Iraqi sanctions committee, and only with respect to the 
Iraqi arms embargo, the Committees do not report to the Council. As a 
result, there is no access for member states or the public to data that is 
crucial for an evaluation of the success of the economic measures, with 
the further implication that they will continue to be used as an article of 
faith, not as a rational policy measure ” 

A second problem concerns the lack of procedural safeguards when 
the Council is acting m a judicial or quasi-judicial role For example, its 
determination of Libya’s guilt for complicity in the Lockerbie terrorist 
attack and its liability in resolution 731 m January 1992 fell below all 
standards of procedural fairness ** Nor did the Council take into account 
Iraq’s claims when in 1993 it determined the place of the long-disputed 
Iraq-Kuwait boundary ?< And the basis on which the Iraqi Compensation 
Commission distributes compensation is far from clear 55 In fact, the 
Council has so far been unable to put its provisional rules of procedure 


89 Set also Koskcnmom, supra note 22, at 345-47 
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into a definite form However, since most of its activity takes place in 
informal consultations, a mere formalization of its public procedures 
would be of little avail It has traditionally been argued that it is not the 
Council’s business to engage m the material settlement of disputes 
Practice has shown, however, that in cases where an argument can be 
found based upon the Council’s primary responsibility to uphold or 
restore peace and security, even the imposition of a binding settlement 
does not fall outside the Council’s competence 

A third group of problems relates to the Council’s lack of account- 
ability both within the United Nations system and beyond Much discus- 
sion has centered on the possibility of judicial control over the Council's 
actions by the International Court of Justice It may be more relevant for 
the General Assembly to use its powers, for instance its budgetary 
powers, to seek to influence or override the policy of the Council 56 hi 
addition, a revitalization of the “right of last resort” of member states 
might be a non-neghgible means to enhance the Council’s accounta- 
bility ” However, none of these means answers the need to enhance the 
Council’s accountability to the groups of individuals and populations that 
are affected by its actions " It is not easy to see how this might take 
p l ace, aside from increasing the transparency of the Council’s activity 
The suggestion to reserve a right of participation in the Council’s debates 
for the representatives of local and other special interests would be a step 
m a positive direction, although its impact would of course be much di- 
minished by the practices of secrecy 

A fourth set of problems is related to the Council s lack of commit 
ment to the policies it has chosen The weakness of its reaction to the 
ensts in the former Yugoslavia is a famous example The P™*ce ot 
authorizing member states to take military action on the Coun “ 1 s 
,s another abdication of its responsibility, however, many ddegaUM 
exo lain it as a lack of resources on the United Nations part Th 
explanation is given for the Council’s lack of adequate political and 

353 to the two war crimes tribunals Much publicity to 

concentrated the situation of the Yugoslavian > 

Rwandan case seems even worse By the end of August 199 , 
sixteen months after the genocide, the work of the war jrnmes tobunrf 
had not even commenced, while 51,000 prisoners were being held 
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Rwandese pnsons in facilities meant for 12,500" A technical reason, 
such as lack of resources, cannot function as a justification here. The 
resources do exist in member states but are not allocated for a purpose 
that might seem marginal or risky to potential contributors 

Finally, there is the much belabored question of the representativeness 
of the Council as reflected m its composition Most member states and 
many observers view this as the Council’s main problem, and suggest 
amending the Charter so as to enhance its democratic legitimacy. Aside 
from the diplomatic impossibility to agree on the amendment, I am 
uncertain about the suggestion itself As I have argued more fully else- 
where, the Council’s role is to co-opt military power for the service of 
the organization. Enhancing its democratic image supports even more 
expanded powers for it, a consequence which I find objectionable. 10 ® 
Inasmuch as it makes sense to speak of democracy m a statist interna- 
tional political system (which is by no means self-evidently beneficial 
rhetorical strategy), it is surely the job of the General Assembly to 
imagine the political community whose boundaries are then to be policed 
by the Council A number of suggestions to review the Council’s working 
patterns have been dealt with recently by United Nations bodies The 
Council itself initiated a number of minor, but soil beneficial, amend- 
ments to its procedures. 101 The Secretary-General has suggested reviewing 
the practices that relate to the management of economic sanctions. 102 In 
1994, the General Assembly stressed the need to increase the trans- 
parency of the Council’s activity and requested more detailed information 
from the Council for this purpose. 103 A working group was set up to look 
into the composition of the Council and its working practices. While the 
democracy problem has, in the course of 1994 and 1995, proved as 
intractable as in the past, without any agreement emerging on how the 
Council’s composition could be amended, a number of proposals have 


99 Utter Dated 29 August 1995 firm the Secretary-General Addressed la the President 
% ,he Security Council, U N SCOR, 50th Sess , U N Doc S/1995/762 (1995), see also Third 
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been presented to the working group on the secrecy issue :tM The thrust 
of the proposals is to increase the transparency of the Council's activity 
with regard to non-members and especially “interested states ” While 
many proposals repeat the minor modifications already introduced by the 
Council itself, other proposals underline the need to clarify the division 
of competence among the Council and other United Nations bodies, to 
review the practice of economic sanctions, and to update and make 
permanent the Council’s provisional rules of procedure 105 The proposals 
do not seek to modify the statist image of collective security, but they do 
go some way toward strengthening legal culture within the Council 


VI Security and Law as Institutional Cultures 

If there is any single point on which Realism agrees with Institutional 
formalism, it is expressed in this one sentence by the most paradigmatic 
of the formalists, Hans Kelsen “By its very nature, collective security is 
a legal principle, while the balance of power is a principle of political 
convenience ” ,oS Realists embraced this definition and rejected collective 
security precisely as the kind of legalistic Utopianism whose failure 
seemed the single most important lesson from the League of Nations 
experiment De maxima non curat praetor Today, most lawyers have 
accepted that if law has a role to play in matters of security, it is as a 
handmaid to state power and interest, a facilitator for politics to take its 
natural course “by rationalizing and stabilizing the existing and impro- 
vised means of collaboration between [the] Powers.” The favonte 
metaphor invokes traffic regulation the law's role is based on its useful- 
ness for states in the same way as rules of the road are useful to motor- 
ists “But it is precisely in the vital realm of power relations that it is a 
its wcskcst 

The assumed primacy of policy over law implies both the “Ktence 
of fixed and verifiable state security interests and the presence of rehab 
information on the causal chains that allow their realization In this 
image, shared by Realists and Institutionalists alike, law is purely 
and instrumental, something that decisionmakers choose to^nore or 
apply at their will when seeking to fulfill interests and va «es This is fee 
modern image of the "gaiden.ng state,” the image of public policy inthe 
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service of human betterment lw In this image, international security 
appears as a function of bureaucratic management skills in the combi- 
nation of unilateral with institutional policies 

However, much of our late modem experience suggests skepticism 
about the ability of public decision processes to reach their goals. In the 
first place, there is uncertainty about those goals — whether their familiar 
rhetorical forms actually encapsulate shared values or interests. The 
present consensus about a new "world order" is not immune from the 
observation by E.H. Carr that "as soon as the attempt is made to apply 
these supposedly abstract principles to a concrete political situation, they 
are revealed as the transparent disguises of selfish vested interests ”"° 
Second, even if there were agreement on such values or interests, we 
seem to lack information about how they can be reached Our science and 
technology no longer seem reliable guides for action Sometimes the solu- 
tion of problems creates new, unforeseen, and often more serious prob- 
lems, making the very process of policy as “problem-solution” inherently 
suspect 

For such general reasons, there is room for skepticism about the 
instrumental nature of law, its ability to express and to realize values, 
interests, or indeed, “security This skepticism is in noway diminished 
by a reason specific to the law, such as the indeterminacy of its rules and 
principles Instead of being an external, objective instrument for policy, 
law is enmeshed with the same uncertainties as policy — its application 
remaining simultaneously a political act 

Realism and Institutionalism both imagine the law as an instrument 
for political purposes This, I argued earlier, is an offshoot of their 
theoretical-empirical bias, that bias itself being inseparable from the mod- 
em image of the “gardening state” and supporting an international culture 
of technical expertise m the manipulation of "power” for the enhancement 
of “interests.” I want to contrast that with my favonte quote from George 
Kennan who once depicted international law as having “the unobtrusive, 
almost feminine, function of the gentle civibzer of national self-mter- 
est[ ]” Despite the intended irony, the quote reveals an important truth 
about international law as a cultural instead of an instrumental phenome- 
non, highlighting the engaged aspect of the law, its being “inside” social 
practices instead of “outside” them as an objective language or a formal 
procedure From that aspect, law acts as a spirit or an attitude that 
involves recognizing the communal situatedness of the speaker, hence its 


109 Zygmunt Bauman, Modernity and Ambivalence 20, 26-39 (1991) 

1 10 Carr, supra note 65, at 87-88 

, h „ I ? r ° ne usef “ ! discussion of the significance of such (and other) anu-instrumental 
uiemes tor legal pracuce, see Guyora Binder, Beyond Craicum, 55 U Chi L Rev 888(1988) 
U2 George F Kennan, American Diplomacy 1900-1950, at 54 (1951) 


38 


490 


Collective Security Law 

Michigan Journal of International Law 


fVol 17 455 


cunous, yet typical, ability to engage the practitioner m political action 
while seeking distance from anyone’s idiosyncratic interests Engaging m 
the formalism of the legal argument inevitably makes public the norma- 
tive basis and objectives of one’s actions and assumes the actor’s commu- 
nal accountability for what it is that one is justifying It is the antithesis 
of a culture of secrecy, hegemony, dogmatism, and unaccountabihty 
For a brief moment m the autumn of 1990, the political context 
within the Security Council seemed open and institutional culture might 
have been revised By early 1991, that momentum was gone The Council 
met only once during Operation Desert Storm, and even then in a closed 
session There is no longer much debate around the meaning of collective 
self-defense, or die relationship among Articles 42, 43, and 47 The long 
list of procedural problems, however, that remain under discussion m the 
General Assembly as well as, to some extent, in the Council itself, remain 
relevant for the development of a legal culture within the Council Many 
factors work against such development The background of diplomats at 
the United Nations who serve in the Council has traditionally focused on 
the hard realities of power politics — one does not get into a Council 
delegation by having served in development assistance' The routines and 
composition of the political secretariat of the United Nations are equally 
resistant to legal culture, as are its administrative inertia, lack of resourc- 
es, recruitment policies, and the relative isolation of the office of legal 


affairs from the political centre 

For me, it seems clear that law has a place in collective security as 
a working culture of the "gentle civilizer” by opening conceptions and 
practices of “security” to public debate, and by enhancing the account- 
ability of governmental and international institutions for what goes on 
under the label of "security policy ” That security has expanded beyond 
its military and statist component highlights its political mid instructive 
aspects and the inadequacy of the practices within the 
(and elsewhere in international organizations) through which secumy 
matters" have been handled Security can no longer be seen in terms o 
expert knowledge managed through secret bureaucratic routines, but 
one theme among others that seeks to articulate the political values 
which we claim to base our communal identities 
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When Mettemich was informed of the death of the Russian am- 
bassador at the Congress of Vienna, he is supposed to have exclaimed, 
“Ah, is that true? What can have been his motive?” The great diplo- 
matist of the post-Napolconic era was not alone in this moral depre- 
ciation of diplomacy. From the anti-Machiavellian writers to our time, 
the diplomat has been held in low esteem, and while his professional 
competence and even his ordinary intelligence have frequently been 
questioned, his moral qualities have always been under a cloud. 

It is, however, one thing to have a low opinion of the intellectual 
and moral qualities of a group of professional men, and it is quite 
another to believe that they and their work fulfill no useful function, 
that they have become obsolete, and that their days arc numbered. 
While the former opinion is as old as the profession of diplomacy itself, 
the latter belief has its roots m the liberal philosophy of the nineteenth 
century. In the Wilsonian conception of foreign affairs and the phi- 
losophy of the League of Nations it bursts forth in full bloom, and 
today we witness in the theory and practice of the United Nations and 
the movement for world government a second flowering of the same 
thought. 

While the spokesmen of public opinion seem to be unanimous in 
opposition to traditional diplomacy, they split into two schools of 
thought on the question, what, if anything, shall replace the discarded 
method of conducting foreign affairs There are those who believe that 
foreign policy itself is a relic of a pre-sdentific past which will not sur- 
vive the coming of the age of reason and good will , when foreign policy 
disappears, diplomacy as the technique by which foreign policy is 
effectuated will disappear, too. There are others who would substi- 
tute for power politics another type of foreign policy based on intema- 
tionaHaw and consequently would replace the “old” diplomacy by a 

new one, the diplomat of national power by the advocate of inter- 
national law 


The former school, which one might call perfectionist in contradis- 
mction to the legalistic one, has found its typical representatives 
among nineteenth-century liberals, some Wilsonians, and contempo- 
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rancous adherents of world government. The liberals of the nineteenth 
century saw in foreign policy a residue of the feudal age, an ansto- 
ciatic pastime bound to disappear with the application of liberal prin- 
ciples to international affairs According to Qentham, 1 2 "Nations are 
associates and not rivals m the grand social enterprise ” "At some 
future election," said Cobden, s "we may probably see the test of ‘no 
foreign politics' applied to those who offer to become the representa- 
tives of free constituencies ” “The idea of conscious planning," says 
Paul S. Rcinsch, 3 4 “or striving to subject national and economic facts 
and all historic development to the conscious political will — that con- 
ception of diplomacy is synonymous with the essence of politics and 
will stand and fall with the continuance of the purely political state 
Manipulative, and hence secret, diplomacy is in fact the most com- 
plete expression of the purely political factor in human affairs To 
many, it will seem only a survival of a hyper-political era, as human 
society now tends to outgrow and transcend politics for more compre- 
hensive, pervasive and essential principles of action But if it 
should be achieved, then plainly the old special functions of diplomacy 
will fall away and administrative conferences will take the place of 
diplomatic conversations When Portugal became a republic, the 
proposal was made to abolish all diplomatic posts and have the mter- 
national business of Portugal administered by consuls That would 
eliminate politics from foreign relations ” 

Here, the disappearance of foreign policy and, with it, of diplomacy 
is expected as a by-product of the ascendancy of liberal principles 
over the feudal state, and this expectation is indeed in harmony wtn 
the laissez-faire philosophy of nineteenth-century liberalism ine 
twentieth-century opponents of any foreign policy and any hmd 01 
diplomacy have found in the conception of world government a pos uve 
instrumentality which will make foreign policy and *pkW 
fluous "The United Nations,” declares a group of dishngmshc 
members of the American Bar Association, 3 ‘'cannot besavedbj Ac 
process of shunting all the major controversies between ,ts ™ 
back for solution by diplomacy. It can only be saved byua 
forming the present league structure into a f ncral ,f n V f e '"'T ates 
regulate and promote the common interests of the Pc°Pk 1 nor 
The American Bar can dedicate itself to no greater res P°" s,blh 5f " he 
higher aimtlian that of world government to make world laws for the 
control of woi Id affairs so as to assure worid peace 

The adherents of the legalistic school, too, believe m law as 


1 Bbntbam, Principles of Penal Lav m 1 Works (1849 ' ■** jpj 

2 Quoted in Blea.se, A Short Historv of English Liheralisk (1913) 

3 Rbinsch, Secret Diplomacy (1922) 13, IS 

4 (1946) 32 A B A. J 270 


Collective Security Law 


41 


1946] 


DIPLOMACY 


1069 


alternative to power politics. They expect, however, the preservation 
of peace not from a world law enacted by a world government, but 
from international law agreed upon by sovereign nations organized in 
a Holy Alliance, a League of Nations, or the United Nations Tradi- 
tional foreign policy pursuing the national interest ^ superseded by a 
new conception of international affairs, the essence of which is respect 
for international law as embodied in the fundamental law of an inter- 
national organization. According to this school, the League of Nations 
and the United Nations supersede the methods by which foreign 
policy has been conducted in the past. The period of power politics, 
spheres of influence, alliances, and secret diplomacy has come to an 
end , a new conception of international affairs, recognizing the solidarity 
of ail nations, based upon the respect for international law and operat- 
ing through the instrumentality of the new organization, has come 
into being Consequently, traditional diplomacy, too, must give way 
to a new conception of diplomatic intercourse appropriate to the new 
relations established between nations If the end of the state is power, 
the character of its diplomacy will be adapted to that end. If the end 
of the state is the defense of international law, a different type o 
diplomacy will serve that end. 

Woodrow Wilson is the most eloquent apostle of the new diplomacy 
of the League of Nations It is true that sometimes Wilson seemed to 
join hands with the opponents of any diplomacy whatsoever, as when 
he wrote in his letter to Senator Hitchcock of March 8, 1920, l*or 
my own part, I am not willing to trust to the council of diplomats the 
working out of any salvation of the world from the things which it 
has suffered " However, he saw more clearly than anybody else the 
intimate connection between the new conception of international 
affairs as embodied in the League of Nations and a new diplomatic 
technique by which that new conception was to be realized. The 
preamble to, and the first of, the Fourteen Points are still the most 
persuasive statement of the new philosophy of international affairs. s 

The philosophy of the United N ations has added nothing to Wilson’s 
program While it equals the Wilsonian philosophy in its opposition 


5 The Preamble to the Fourteen Points states, “It will be our wish and purpose that 
the processes of peace, when they are begun, shall be absolutely open, and that they shall 
involve and permit henceforth no secret understandings of any kind The day of conquest 
and aggrandizement is gone by, so is also the day of secret covenants entered into in the 
interest of particular governments, and likely at some unlooked-for moment to upset the 
peace of the world It is this happy fact, now clear to the view of every public man whose 
thoughts do not still linger in an age that is dead and gone, which makes it possible for 
every nation whose purposes are consistent with justice and the peace of the world to avow, 
now or at any other time, the objects it has in view " The first point reads, “Open cove- 
nants of peace, openly arrived at, after which there shall be no private international under- 
standings of any kind, but diplomacy shall proceed always frankly and in the public view " 
Hart, Selectld Addresses and Public Papers of Woodrow Wilson (1918) 247-8 
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to traditional diplomacy, it is much less outspoken as to the alternative. 
Thus, the former Secretary of State, Cordell Hull, said on his return 
from the Moscow Conference 4 that the new international organization 
would mean the end of power politics and usher m a new era of inter- 
national collaboration Mr Phihp Noel-Baker, British Minister of 
State, declared in the House of Commons 6 7 8 9 that the British govern- 
ment was "determined to use the institutions of the United Nations 
to kill power politics, in order that, by the methods of democracy, the 
will of the people shall prevail ” Mr. Ernest Bevm, the British Secre- 
tary of Foreign Affairs, in his speech of March 30, 1946,* expressed in 
somewhat more cautious language the expectation that \yhrie “you 
cannot change a policy that has been pertaining for three or f our hun- 
dred years among different powers in a moment,’’ the United Nations 
would puL an end to the imperialistic methods of the past Secretary 
of Stale Byrnes declared m his addless of February 28, 1946,' that 
“we have pinned our hopes to the banner of the United Nations. . 
We have joined with our allies in the United Nations to put an end to 
war. We have covenanted not to use force except in the defense of law 
as embodied in the Purposes and Principles of the Charter. We intend 


to live up to that covenant ” 

Since the philosophy underlying these statements proclaims respect 
for international law and, more particularly, for the Charter ol the 
United Nations as the alternative to traditional power po'it'CS >t » 
safe to assume that it favors a diplomacy commensurate with the new 
foreign policy Indeed we have already seen this new legalist* di- 
plomacy in action when the Security Council of the United Nation 
dealt on the basis of international law with the Greek, Syrian, In 
nesian, Iranian, and Spanish situations 

Even those, however, who, like Mr Noel-Baker, are emt to WI 
power politics" through the instrumentality of thc ; s shI [ 

must by implication admit that power politics, 

alive Even those who, like the nmeteenth-century 1 -berakand tor 

twentieth-century heirs, see in power politics notin g t0 

tional atavism, cannot deny that the end of power pohtics 
come They welcome the new legalistic diplomacy of the U« ted 
tions as a step toward the ultimate JgaKstic 

that the PM-™ 


diplomacy will gradually trans orm «seu ^ the for _ 

Though the heads of state still meet m ^t conferen^,^ 
eign ministers discuss the most important post-war pro __ 


6 N. Y Times, Nov 19, 194 3, p I, col 6. 

1 419 H C Deb (5th ser 1946) 1262 

8 N. Y Times, March 31, 1946, p 22, col 1 

9 N Y. Times, March 1, 1946, p 10, 1 
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ing to the procedures of traditional diplomacy, future negotiations of 
this kind will be carried out within the United Nations and according 
to the procedures of the new diplomacy. President Truman gave voice 
to this expectation when he told his press conference of March 21, 
1946 10 that "The United Nations Organization is supposed to take 
over the questions formerly discussed in Big Three meetings, and it 
was time it assumed that responsibility if there was to be peace in the 
world . The same philosophy, aiming to superimpose the new 
legalistic diplomacy of the United Nations upon the traditional diplo- 
matic methods, is at the foundation of the proposal advanced by 
Secretary of State Byrnes to charge the Assembly of the United Na- 
tions with the task of writing the peace treaties with the powers defeated 
in the Second World War. 11 

Thjs philosophy of legalistic monism is, however, contradicted by 
the Charter of the United Nations itself which, explicitly and im- 
plicitly, recognizes a dualism between the methods of traditional 
diplomacy and the new diplomacy of the United Nations 

It should be noted in passing that this dualism between the old and 
the new methods of settling international disputes was expressly recog- 
nized in Article 13 of the Covenant of the League of Nations, which 
provides that certain disputes "which cannot be satisfactorily settled 
by diplomacy” shall be submitted to arbitration. This dualism was 
likewise recognized in the debates of the League of Nations. Thus, 
in the face of certain Iranian complaints submitted to the Sixth Com- 
mittee of the Assembly of 1928, its president declared, 12 "Every coun- 
try had diplomatic difficulties. If all these difficulties were discussed 
before the League of Nations, it would be overwhelmed with work. 
Eadi Government must try to solve its own difficulties by direct nego- 
tiations, and not refer them to the League unless the negotiations 
failed.” 


The dualism between the procedures of the League and those of 
traditional diplomacy became a manifest problem, however, mainly 
m the interpretation of Article 11, Paragraph 2, of the Covenant. 
Atide 11, Paragraph 2, stipulated "the friendly right of each Member 
ot the League to bring to the attention of the Assembly or of the Coun- 
cil any circumstance whatever affecting international relations which 
threatens to disturb international peace or the good understanding 
etween nations upon which peace depends.” Its function within the 
. e Covenant similar to that which Article 35, Paragraph 
1. fulfills m the Charter of the United Nations. 

The non-exclusive and supplementary character of the procedures 


10 N Y Tunes, March 22, 1946, p 1, col 5 

is !» Y Tlm “' May 21, 1946 ' P !• «ol 8 

(1928) Lbaguc or Nations Official Journal, Spec Supp , No 70, at 29. 
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under Article 11, and hence the duahsm between the latter and »h 

practice With an mcisiveness and maturity of ooltlical turlmvmi. 
rator y nT^ eX r n81VC quo f tat i on - Mr Ray. the leading comtS 

d w! iE“orlSd 5 I 1??i pomtel “* “ der “» »-*» 

“There are in international relations a great number of delicate 
or irritating questions- it is the function of diplomacy to resolve 
them Any document which organizes an international agency 
creates a risk the one of accentuating differences of opinion This 
risk is increased when the document is very vague, and that is ex- 
actly the case of the second paragraph of Article 11. What is the 
circumstance which is not, more or less indirectly, of such a nature 
as to 'affect international relations’ and which does not threaten 
therefore to disturb,' one day or another, the good understanding 
between the nations? One must therefore wish that this provision 
be applied with great zeal perhaps in certain e\ceptional cases but 
with great moderation in ordinary ones 

"Let us say, first of all, that it is not very fortunate that the 
eventual recourse to the League of Nations be presented, in the 
course of a negotiation, as a kind of threat It is natural and excel- 
lent that this supreme remedy be envisaged, that it be taken into 
account beforehand, that it be raised in diplomatic conversations, 
but it seems to us a practice which ill prepares the League for its 
conciliatory function to mention the eventual appeal to the League 
in an official step in order to exert pressure upon the other side 
. But in a certain number of cases states have submitted to the 
Council secondary questions which without doubt could have been 
settled by diplomatic means; m such cases the Council has adopted 
the wise policy of inviting the parties to come to an understanding 
outside the League " 


13 See, 1 1 , die Rutgers Memorandum on Articles 10, 11 and 16 of the Covenant, 
submitted m 1928 to the League's Committee of Arbitration and Security The Memo- 
randum declared, ". in certain cases it may be expedient to resort to all possible means 
of direct conciliation, and to the good offices of third Powers, before bringing s dispute 
before the Council 

", if efforts of conciliation ate to be successful, it may bo essential that the question 
should be discussed by a very small number of Powers [withl full latitude to decide 
whether the Council should be kept informed ” 9 League or Nations Omasa 
Journal (1928) 670, 675-6 

14 Sec, e g , Politia’ objection that Albania's bringing a complaint against Greece 
before the Council while direct diplomatic negotiations were in progress constituted prra- 
sure" and "abuse" or Council procedure Id at 873 The Zaleski report on this dispu e 
endorsed "friendly agreement" by "direct negotiation ” Id at 942 And see the debates on 
the applicability of Article 11, Paragraph 2 to the Swiss war claims and F inmsh ships eases, 
15 id (1934) 1436 ct set , 1454 

15 Rat, Comiientairb du Pacts de la Socifrii des Nations (1930) 380-1. 
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The theory and practice of the League of Nations had to develop 
this general dualism between the procedures of the League and of 
traditional diplomacy out of the interpretation of Article 11, Para- 
graph 2, of the Covenant and the explicit formulation of Article 13 
which allowed, however, of only limited application. The over-all 
importance of this dualism is implicit in the structure of the Covenant 
and only the decay of the League of Nations in the ’thirties made it 
fully obvious. The Charter of the United Nations, on the contrary, 
makes this dualism explicit from the very outset in the words of its 
provisions. On the one hand, Article 24 establishes as a matter of 
principle the Security Council's “primary responsibility for the main- 
tenance of international peace and security.” On the other hand, in 
the specific provisions of Chapter VI the Charter makes explicit not 
only the general character of this dualism but also, as a matter of 
practical application, the primary importance of the traditional meth- 


ods of diplomacy. At the very beginning Chapter VI stipulates in 
Article 33 that the parties shall “first of all” try to settle their disputes 
"by negotiation, enquiry, mediation, conciliation, arbitration, judicial 
settlement, resort to regional agencies or arrangements, or other 
peaceful means of their own choice.” Paragraph 2 gives the Security 
Council the right at its discretion to refer the parties to such traditional 
means of diplomatic and judicial settlement. Article 36 elaborates this 
right by empowering the Security Council to make recommendations, 
and stresses, in Paragraph 2, the primary importance of the traditional 
procedures of diplomacy by stipulating that “the Security Council 
should take into consideration any procedures for the settlement of 
the dispute which have already been adopted by the parties ” While 
Articles 34 and 35 establish the discretionary competency of the 
United Nations, concurrent with the traditional methods of peaceful 
settlement, Article 37 reaffirms the primary character of the tradi- 
tional methods and at the same time establishes the supplementary 
character of the procedure under the Security Council by obligating 
the parties who have failed to settle a dispute by the traditional means 
enumerated in Article 33 to refer it to the Security Council. 

The same dualism is again explicitly recognized in Articles 51 and 52. 

rtclc 51 is in this respect important, as it stipulates "the inherent 
? u ° j ' coHecti ye self-defense.” Collective self-defense, espe- 
nnflr i C j conditions of modem warfare, is impossible without 
poitical and. military understandings anticipating military eventuali- 
“fj ^ J”'? 1 “ make collective military measures desirable. In other 
woms the inherent right of . collective self-defense” involves 
n nherent right to conclude political and military alliances against a 
prospective aggressor 

wHl*! qu fi lfic ^°ns of this right in the remainder of Article 51 are of a 
al rather than of a substantive nature. These qualifications are 
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three-fold First, the right of collective self-defense shall remain un- 
impaired only "until the Security Council has taken the measures 
necessary to maintain international peace and security" Yet the 
Security Council can act only through its member states, and when, 
as will be regularly the case, one of the permanent members of the 
Council is a party to collective self-defense, the requirement of the 
unanimity of the permanent members according to Article 27 will 
vouchsafe the identity of any measures taken by the Security Council 
with the measures taken in collective self-defense Second, measures 
taken in collective self-defense have to be reported immediately to the 


Security Council, whose information through press, radio, and ordi- 
nary diplomatic channels will thus be duplicated Finally, such meas- 
ures shall not affect the authority and responsibility of the Secunty 
Council to take appropriate action itself Here again, however, the 
Security Council is but another name for the five permanent membeis 
acting in unison, and the measures which one or the other of these 
members has taken by virtue of the right of self-defense will of neces- 
sity be ,m harmony with the measures to which these members are 
willing to agree by virtue of the Charter of the United Nations Thus, 
while the wording of Article SI seems to subordinate the traditional 
methods of international intercourse to the new diplomacy of the 
United Nations, its actual effect reverses this relationship 
It is in die light of this structure of Article 51 that one must read 
Articles 52 and 53 Article 52 stipulates not only the right but also the 
obligation of member states to use regional atrangements or agencies 
for the settlement of regional matters before they are referred to the 
Security Council The latter, in turn, is charged with encouraging 
regional settlements and, in Article 53, with utilizing regional arrange- 
ments and agencies for enforcement actions Such arrange 
agencies, however, must be created and maintained by . 

methods of diplomacy Since it is difficult to visualize an ant 
dispute or situation which would not haVe a geographical f , 
therefore a regional character, Articles 52 and 53 not only reaffinn for 
practically all international situations and disputi ss the 
tween traditional and United Nations diplomacy but a^ ^tabhsh the 
precedence of the former over the latter as both a right a dt ty 
all concerned. It is true that according to Article 52, Pw'agraph.J 
Article 52 must be read in the light of Artlc ^ 3 J ^ d f f nt of pm . 
less true, even though it is not expressly stated, that, m i™ 1 P 
tical application, Articles 34 and 35 must be read m the light of Ar 

5 l lSs ^aliL between traditional diplomaw c^cerred « JJjjJJ 
of regionalism, and the iw diplomacy ^of the ^ed^N^ 
only one exception provided for m Art^lc 53 ^subordinated 
under regional arrangements or by regional agencies are suo 
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to the United Nations, they can be taken only with the authorization 
of the Security Council Here again, however, the subordination is 
verbal rather than actual, for the likelihood that one of the nations 
instrumental in regional enforcement will be identical with one of the 
nations without whose consent the Security Council cannot act, will 
make it unlikely that the action which the Security Council is willing 
to authorize will diverge from the regional enforcement upon which 
that particular nation has decided. 

Even this exception is, however, limited, at least for the time being, 
to enforcement actions which would be taken on a regional basis 
against states which have not been enemies of any signatory of the 
Charter. According to Articles S3, 106, and 107, any action, regional 
or otherwise, taken or to be taken against an enemy power as a result 
of the war or for the purpose of forestalling renewed aggression on the 
part of such power, is for the time being not subject to the limitations 
of the Charter. Here the dualism between traditional and United 
Nations procedures is replaced, at least temporarily, by the monism 
of the traditional methods of international intercourse. Traditional 
methods become here a substitute for United Nations procedures until 
the latter are available for the purpose of preventing aggression by an 
enemy state “ Article 106 in particular establishes for the five big 
powers, as well as for other members of the United Nations, the obli- 
gation to consult outside the framework of the new organization, and 
reference to Paragraph S of the Moscow Declaration, 17 whose purport 
is identical with that of Article 106, only serves to underline the mon- 
istic conception of this provision. 

The dualism between traditional and United Nations diplomacy, 
explicitly stated or implicitly contained in the individual provisions 
of the Charter, reveals itself also in the over-all structure of the new 
organization The United Nations, in the performance of its functions 
according to the purposes of its Charter, is predicated upon the con- 
mumg unity of the permanent members of the Security Council, 
n the scheme of the Charter these members are, as it were, the nu- 
cleus of a world federation, a Holy Alliance within a Holy Alliance, 
without whose consent the Security Council can make no binding 


Arhd» TO 1 > merUion5d 111 that the same dualism is also made explicit in 

sh»7wi JLTi Charte7> wh , ere agreement on the terms of trusteeship is referred to the 
for annr^i y . co " ccrncd and whcn! agencies of the United Nations are only called upon 
pproval of the agreements arrived at in traditional diplomatic negotiations 

mamtamm ?■ ° f Mo3 “" Declaratio " raad * “ f°»«ws- “That for the purpose of 

. ln ,| f pencc and ““nty pending the re-establishment of law and order 

and as " f •' W*m of Etiwr.il security, Uicy will consult with one another 

act, on sSbTdf JT" other members of the United Nations with a view to joint 

(Supp ) s U r f 1 y ot nalKm * " Official Documents (1944) 38 Am J Iht. L 
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decision in substantive matters. Under Ailicic 27, Paragraph 3, the 
United Nations cannot exist as a functioning oiganuation without the 
consent of all permanent members to decisions in substantive matters 
This general mle is inapplicable only to the pacific settlement of dis- 
putes to which peunanenl members are party, their consent in this 
case not being required to make the decision of the Security Council 
legally binding Yet their consent is required to enable the Security 
Council to enforce the pacific settlement through sanctions under 
Chapter VII If the Security Council should try to enforce its decision 
despite the dissent of one or the other of its permanent members, the 
United Nations would lose its function for “the maintenance of inter- 
national peace and security," and at the same time its legal identity, 
it would at best become a political and military coalition against the 
dissenting permanent member or members The United Nations would 
break up into warring camps, and only through total victory in war 
would the Nations be re-Umtcd 

The consent of the permanent members, which is but the outward 
manifestation of their continuing political unity, the Charter does not 
create but presupposes How is this unity to be created and main- 
tained? The Charter does not say Its silence refers by implication to 
those methods by which traditionally political unity among na ^ 1 ®JJ s 
has been established and maintained, that is, the traditional methods 
of diplomacy. As the continuing political unity of the great powers 
(who are permanent members of the Security Council) is the founda- 
tion upon which the edifice of the United Nations rests, so » the 
successful operation of traditional diplomacy the cement which keeps 
that foundation together The successful operation of the old method 
gives the new diplomacy of the United Nations a chance t0 °P“’ . * 
This dualism between old and new diplomacy and the sc e P®V 
of the latter upon the success of the former are implicit in the 
of the United Nations This dualism, however, if not the fundamenta 
importance of the successful operation of traditional d '£°£ l g£ fcr 
expressly recognized by the Report of the Crimea Conference ^ 
the heading "Meetings of Foreign Secretaries this report sta 

"These meetings have proved of the utmost value and the Con- 
ference agreed that permanent machinery should be se P 
regular consultation between the three Foreign Sccretan l 
United States, Great Britain, and the Soviet Umonl Th y ^ 
therefore, meet as often as may be necessary, , n the 

three or four months These meetings will be heldmroteW 
three capitals, the first meeting being held in London, a 
United Nations Conference on World Organization 
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Here we are in the presence of a legal understanding establishing a 
concert of the great powers not for a limited purpose as envisaged in 
Article 106 of the Charter but, in view of its proved usefulness, on a 
permanent basis In order to realize fully the import and the poten- 
tialities of this provision, it is useful to compare it with the text of 
Article 6 of the Treaty of Paris of November 20, 1815, which estab- 
lished the “diplomacy by conference” of the Holy Alliance 1 

"To facilitate and to secure the execution of the present Treaty, 
and to consolidate the connections which at the present moment 
so closely unite the Four Sovereigns for the happiness of the world, 
the High Contracting Parties have agreed to renew their Meetings 
at fixed periods, either under the immediate auspices of the Sov- 
ereigns themselves, or by their respective Ministers, for the purpose 
of consulting upon their common interests, and for the considera- 
tion of the measures which at each of those periods shall be con- 
sidered the most salutary for the repose and prosperity of Nations, 
i and for the maintenance of the Peace of Europe " 15 

Since it is not likely that the authors of the Report of the Crimea Con- 
ference had this article of the Treaty of Paris in mind when they 
phrased their document, the coincidence between the two provisions 
reveals a striking similarity in the underlying political situations. 

The provision that this permanent machinery of traditional diplo- 
macy should operate for the first time after the permanent machinery 
of the new diplomacy of the United Nations had been established 
makes the dualism between the two methods of international inter- 
rourse most emphatic. The quoted paragraph from the Report of the 
Crimea Conference has the same fundamental importance for tradi- 
tional diplomacy which Article 24 of the Charter has for the new di- 
plomacy of the United Nations The organic link between both is 
provided^ by the structure of the United Nations, which presupposes 
e continuing political unity of the great powers without being able 
° Cre f te ar ! d maintain it. It is for the achievement of the latter task 
at the Crimea Conference has called upon the traditional diplomacy 
of the foreign offices. 

- The TnosiiOTi of the now diplomacy of the United Nations, pro- 
caimed by the spokesmen of public opinion, finds no support in the 
Harter and structure of the new organization. Since the latter’s 
mcepuon, diplomatic procedure has been diialistic in practice. On the 
e nand the chief executives and foreign ministers of the great powers 
“ive by the traditional methods of diplomacy the funda- 
ental political issues of the post-war world. On the other hand, the 
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Security Council of the United Nations has attacked by the new 
methods of legalistic diplomacy certain secondary issues, such as the 
Greek, Syrian, Indonesian, Iianian, and Spanish situations The 
question arises as to which of the two methods is more appreciate 
to the problems dealt with and therefore more premising of success. 
Foi while it is obvious that the monism of United Nations diplomacy 
does not exist in actuality, it might be that it ought to exist by virtue 
of the superiority of United Nations diplomacy over the traditional 
diplomatic methods, and that therefore an ever greater number of ever 
more important international issues ought to be dealt with by the 
former rather than by the latter Conversely, it is also possible that 
the legalistic approach to essentially political problems is but an 
aberration from the true laws of politics and that, far from increasing 
the scope of the new diplomacy, our statesmen ought to return to the 
traditional principles of diplomacy which, truly understood, reflect 
tlie nature of man, the nature of politics, and the conditions for suc- 
cessful political action I shall try to prove that this latter conception 


is indeed correct t 

The legal decision, by its very nature, is concerned with an isolated 
case. The facts of life to be dealt with by the legal decision are arti- 
ficially separated from the facts which precede, accompany, and 
follow them and are thus transformed into a "case" of which the law 
disposes "on its merits " In tire domestic field this procedure is not 
necessarily harmful, for here executive and legislative decisions, sup- 
posedly talcing into account all the ramifications of a problem, together 
with the "spirit of the law" manifesting itself in a judicial tradition ol 
long standing, give the isolated legal decisions a coherence which ey 
cannot have standing alone . , 

On the international scene, however, these regulating and 
ing factons are absent, for that reason the social forces operate ion 
each other with particular directness and spontaneity, and the ega 
decision of isolated cases is particularly inadequate A political area 
tion presenting itself for a decision according to international 
always one particular phase of a much larger situation, roo t 
historic past and extending far beyond the issue under legal 
tion. There is no doubt that the League of Nations was right, 
ing to international law, m expelling Russia in w | uc h 

tack upon Finland But tire political and military 
Russia confronted the world did not begin with her attack < o ^ 

and did not end there, and it was unwise to P^ndthat^rt^ 
case and to decide the issue on that pretense History tQ pass 

for only Sweden's refusal to allow British and _ French UW d 
through Swedish territory in order to come to d Russia 

Great Britain and France from being at war with f “many M 

at the same time Whenever the League of Nations e 
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deal with political situations presented as legal issues, it could deal 
with them only as isolated cases according to the applicable rules of 
international law and not as particular phases of an over-all political 
situation which required an over-all solution according to political 
principles. Hence, political problems were never solved but only tossed 
about and finally shelved according to the rules of the legal game. 

What was true of the League of Nations has already proved to be 
true of the United Nations In its approach to the Greek, Syrian, 
Indonesian, Iranian, and Spanish situations, the Security Council has 
remained faithful to the legalistic tradition established by the Council 
of the League of Nations. These cases have provided opportunities 
for exercise in parliamentary procedure and for just that chicanery 
for which traditional diplomacy has so often been reproached, but on 
no occasion has even an attempt been made to face the political issues 
of which these situations are the surface manifestations. What would 
have happened to Europe and to the world if the very similar conflicts 
which separated Great Britain and Russia in the 'seventies of the 
last century had been handled in 1878 by the Congress of Berlin in a 
similar manner? 


Conflicts of this kind cannot be settled on the basis of established 
rulra of law, for it is not the established law, its interpretation and 
application that is in doubt. The parties to the conflict were well 
aware of the law in the Ethiopian case of 1935, in the case of the Sude- 
tenland in 1938, of Danzig in 1939, and of Iran in 1946. What they 
wanted to know was whether and how the law ought to be changed. 
Hence, what is at stake in conflicts of this kind is not who is right and 
who is wrong but what ought to be done to reconcile the particular 
interests of individual nations with the general interest in peace and 
order. The question to be answered is not what the law is but what it 
ought to be, and this question cannot be answered by the lawyer but 
? _™ e statesman. The choice is not between legality and illegal- 

i y but between political wisdom and political stupidity. “The ques- 
ron with me, said Edmund Burke, "is not whether you have a right 
render your people miserable, but whether it is not your interest to 
them happy. It is not what a lawyer tells me I may do, but 
nat humanity, reason and justice tell me I ought to do” 20 
uwyera, I know the same author said, 11 "cannot make the dis- 
onction for wluch I contend, because they have their strict rule to go 
other ° ught ^° d ° what lawyers cannot, for they have no 

and thT fL t0 b i md then ?' but the S*® at principles of reason and equity, 
and the general sense of mankind." 


B mlh to CeUmta in 2 Tee Works of Ed- 

21. Burke, Utter to the Sheriffs of Bristol (1777) in id at 247 
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Uw and political wisdom may or may not be on the same side 
if they are not, the insistence upon the letter of the law will be in- 
expedient and may be immoral. The defense of the limited interest 
protected by the particular rule of law will injure the larger good which 
the legal system as a whole is supposed to serve Therefore, when 
basic issues, on the national scene, in the form of economic, social, or 
constitutional conflicts demand a solution, we do not as a rule appeal 
to the legal acumen of the judge but to the political wisdom of the 
legislator and of the chief executive Here we know that ppan» and 
order do not depend primarily upon the victory of the law with the 
aid of the sheriff and of the police but upon that approximation to 
justice which true statecraft discovers in, and imposes upon, the 
clash of hostile interests If sometimes in our domestic affairs we are 
oblivious to this basic truth of statesmanship, we pay with social un- 
rest, lawlessness, civil war, and revolution 
On the international scene we have not stopped paying for onr 
forgetfulness since 1914, and we seem to be resolved to pay with all 
we have for the privilege of continuing to disregard the lessons of 
history. For here our first appeal is always to the law and to the 
lawyer, and since the questions which the law and the lawyer can 
answer are largely irrelevant to the fundamental issues upon which 
the peace and welfare of nations depend, our last appeal is always to 
the soldier. FtaljtisMta, pereal muttdus becomes the motto of a deca- 
dent legalistic statecraft. But this alternative to our legalism we do 
not dare face as long as we still can choose Thus, an age which seems 
to be unable to meet the intellectual and moral challenge of true states- 
manship, or to face in time the cruel alternative to its political failure, 
takes refuge in the illusion of a new diplomacy The old diplomacy has 
failed, it is true, but so has the new one The new diplomacy has failed 
and was bound to fail, for its legalistic tools have no access to the po- 
litical problems to be solved The old diplomacy has failed because 
the men who used it had forgotten the rules by which it operates 
Blending misplaced idealism with misunderstood power politics,, our 
statesmen vacillate between the old and the new, and each failure 
calls forth an ever stronger dose of an illusory remedy Whether they 
swear by Wilson or follow MachiavcHi," they are always Utopians 
pursuing either nothing but power or nothing but justice, yet never 
pausing to search for the rules of the political art which, in foreign 
affairs, is but another name for the traditional methods of diplomacy 
well understood. 


22 Compare Morgenthau, The hfachumllttm Ulefta (1945) 55 Ethics 
philosophy underlying this article, see the author's forthcoming Scientific Maw vs 
Politics (to be published hy the University of Chicago Press) 
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THE COVENANT AND THE CHARTER' 

By J. L. BRIERLY, D.C.L., LL.M. 

Chichele Professor of International Lon in the University of Oxford 

In these early days of the United Nations there is a nsk that a comparison 
between the Covenant and the Charter may not be altogether fair. We 
know now most of what we shall ever know about the Covenant, because 
the history of the League is now a closed chapter, and it tells us how the 
Covenant worked m practice. But in a sense we do not yet know much 
about the Charter, because the text of a document is never a very safe guide 
to an understanding of the institution to which it relates Constitutions 
always have to be interpreted and applied, and in the process they are over- 
laid with precedents and conventions which change them after a time into 
something very different from what anyone, with only the original text 
before him, could possibly have foreseen. The Covenant underwent a 
process of this kind, and we must expect the Charter to do the same. Apart 
from the text of the Charter itself we have a few months’ rather confused 
and inconclusive experience of its working to go on. Most of us feel, I 
know, that that experience has so far been disappointing and even alarming, 
but it is too early yet to be discouraged. Even if the start has been unpro- 
pitious we must never forget that for the time being, and probably for a 
long time to come, our only hope of a better international order is somehow 
to make the Charter work in its present form. Criticism of it therefore 
should be tentative and provisional, and it should try to be constructive. 

It would be impossible in a single lecture to examine in any detail the 
points of similarity and of difference in the Covenant and the Charter. 
The similarities were inevitable, because the purposes of the League and 
of the United Nations are fundamentally the same. The Covenant stated 
the purposes of the League with its usual economy of words as being ‘to 
promote international co-operation and to achieve international peace and 
security’; and the Charter says much the same at greater length. The 
draftsmen had no real choice, for these are the two great purposes to which 
any general international organization whatsoever is bound to be (Erected. 
But the differences are very numerous too. The Charter makes an obvious 
and rather childish attempt to get away from the associations of the 
Covenant even in small points of terminology, such as the substitution of 
the Security Council for the Council, of the General Assembly for the 
Assembly, and of the Trusteeship system for the system of Mandates. 

* The Henry Sidgwick Memorial Lecture delivered at Newnham College, Cambridge, on 
30 November 1946 (The Editorial Committee wish to acknowledge their indebtedness to the 
Cambridge University Press for permission to reprint this lecture H. L ) 
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I intend, however, m this lecture to confine myself to differences which 
seem to me to be b<tsed on impoitant differences of principle T shall have 
very little to say, therefore, about the social and economic side of the two 
organizations. It is generally recognized that m this field the League had 
a large measure of success, and that the methods that it used were not open 
to serious criticism It is evidently intended that in the mam the United 
Nations should carry on the work with perhaps some improvements of 
organization, such as the establishment of the Economic and Social 
Council, but without any change of principle 
The important innovations which the Charter has introduced begin to 
appear as soon as wc remind ourselves of the reasons which were thought 
to make it necessary to create a new organization instead of reviving and 
continuing the League. I know that there were political causes which 
would have made that difficult in any case, but there was also a general 
feeling that the League had failed because it was not strong enough for its 
task. It was to correct the supposed weakness of the League as a system of 
security that a new and stronger body had to be created, and m a sense the 
feeling was justified The League had not been strong enough to deal with 
the aggressions, first of Japan, then of Italy, and finally of Germany. But 
most of the critics did not inquire very deeply into the causes of the 
League’s weakness, though they were not far to seek When a great experi- 
ment has failed it is easy to salve our consciences by attributing the failure 
to some defect in the original design for which others, and not we, were 
responsible, rather than to the manner in which we ourselves have earned 
out our obligations to make it succeed I think that is what the critics 1 . 
For there is no need to look for an explanation beyond the plain tact tna 
of the seven Great Powers upon whose support the League necessarily 
depended for success one stood aside from the first, one was hi a sta ® 
chaos and was left out in the cold, three repudiated everything for wtaeft 
the League stood, and the other two, whose burden had thus been m 
unexpectedly heavy, were, not without some excuse, never more than ) u 
hearted in the support which they gave to it. That the League faded »£I 
with the aggressions of the inter-war period cannot, Omta & ? h 
to prove anything one way or the other about the merits of the 
for, if the circumstances had been the same, it woul ave d . 

certainly if the Covenant had been the most perfect documen eve* draft 
But of course that only proves that as events turned outitwasn ^ J 
weakness m the Covenant that led to die failure It mays 
founders of the United Nations evidently thought ^ Ae Leag^ 
based on a wrong principle which ^d have made it „ 

cumstances had been more favourable. p P f cooperation 
very simple It was intended that it should create a system ot co-op 
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between States, which were to retain their sovereignty but to agree to do 
and not to do certain things in the exercise of their sovereign rights. The 
Covenant did not contain even the beginnings of a system of international 
government in the proper sense of the word ‘government’. I remember m 
the early days of the League meeting a Member of Parliament who had just 
returned from a first visit to Geneva. He said he had discovered that the 
League was not ‘it’ but ‘they’, and he was perfectly right. As a corporate 
body there was hardly anything that the League could do; in fact, there is, 
I think, only one Article in the Covenant which envisages action by the 
League as such at all, and I suspect that this provision was a mere slip of 
drafting Article XI does say that in the event of war or any threat of war 
‘the League shall take any action that may be deemed wise and effectual 
to safeguard the peace of nations’, but elsewhere throughout the Covenant 
it is normally ‘the members of the League’ who undertake to act in some 
particular way in a certain event, and so far as I know the departure from 
the usual terminology in Article XI had no special significance in the practice 
of the League. 

Now it is clear that an association, whether of individuals or of states, 
which is nothing but a name for the members collectively, cannot, as an 
association, be otherwise than weak. It may be effective for its purposes, but 
that will depend on the conduct of the members individually, upon then- 
ability and willingness to honour the obligations they may have under- 
taken; they cannot be made to act together, and a majority of them cannot 
decide or act for the whole body. Hence, if we want an association to be 
strong, it is a right instinct which urges us to exchange the co-operative 
basis of the association for one that is organic. But that cannot be done 
merely by giving the association a new constitution, just as you cannot turn 
a nation mto a democracy merely by giving it democratic institutions to 
work In both cases you need also certain other conditions which cannot 
be hastily improvised, and the most vital question which the Charter seems 
to me to raise is whether we yet have in the international field the condi- 
tions which are needed in order to make an organic international institution 
work. I do not think we have. 

If you compare the Preamble of the Covenant with the ‘Purposes’ of the 
United Nations in Article I of the Charter, you will see how the Charter 
has taken a first step, a rather hesitating first step it is true, away from the 
purely co-operative basis of international organization. All the emphasis 
m the Covenant is on what the High Contracting Parties, that is to say the 
Members of the League, are to do; they are to accept obligations not to 
resort to war, to follow prescriptions of open, just, and honourable relations 
between nations, to respect treaty obligations, and so on. In the Chatter 
on the other hand the ‘Purposes’ are those of the United Nations, and the 
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context shows that this means the Organization as a whole and not its 
Members severally. The same contrast runs all through the two docu- 
ments It is, I think, one of the reasons why the Charter had to be a much 
longer document than the Covenant — it has in Articles against the Cove- 
nant’s 26 — though the greater length is also partly due to mere prolixity. 
The Covenant did not need to cramp the future activities of its organs by 
minute definitions of their respective functions; it could say quite generally 
that either the Assembly or the Council was to be able to 'deal with any 
matter within the sphere of action of the League or affecting the peace of 
the world’, and leave them to adjust their relations with one another, as 
they did, as experience accumulated. Thus for the organization as a body 
it contained the mere outlines of a constitution, and its prescriptions only 
became precise and detailed when it proceeded to define the obligations 
which the members were undertaking The scheme of the Charter had to 
be exactly the reverse of tins It strictly defines the respective spheres oi 
the Security Council and of the General Assembly, for there had to be no 
overlapping, and it makes the distinction turn on the separation of matters 
relating to security from those relating to social and economic problems 
That, unfortunately, disregards the important fact that these problems are 
often the causes of international friction and so are not really separable 
from questions of security, and it also makes it more difficult than it need 
have been for the Security Council, with little or no work of a constructive 
character to do, to develop that corporate spint which was found so valuable 
m the League The obligations of the Members on the other hand are 
stated in very general terms They are merely to observe the ‘Principles 
which are contained in Article II; to fulfil their obligations in good faith, 
to settle their disputes peacefully, to refrain from the threat or use of force, 
and so on The Members, in fact, are given little more than a string 0 

platitudes to guide their conduct . 

The contrast is especially striking and, I think, unfortunate 
Articles which deal with the settlement of disputes and with enforcemen 
action Articles XII-XV of the Covenant prescribe clearly and mdetai 
the procedures which the Members of the League are to follow morderto 
reach a peaceful settlement, and they contain a valuablesafegu ga 
any attempt by the Council to sacrifice the just claims of a weak powert 
political expediency by requiring it to publish a statement ifone 

the terms of the settlement if one is reached, or its re “ m ™ are to seek a 

is not Chapter VI of the Charter merely says that the parn « '** on t0 

solution by some peaceful means of their own choice, and So 

specify m detail what the Security Council is to do in d f e ? nt are 

aSTn m Article XVI of the Covenant the event upon which 
t^ecome applicable is precisely defined-resort to war by a member 
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in disregard of its covenants — and so are the obligations which then fall 
due from the other members. Whether in any particular case the event has 
occurred, and therefore whether the obligation has fallen due, is left to each 
Member to decide for itself, and it is this provision, perhaps more than 
any other, which has been thought to point to the weakness of the whole 
Covenant plan of security. Certainly it does involve the risk that the 
members may not all decide alike, but since sanctions would never be 
seriously contemplated except in a very clear case it is practically certain, 
provided only that states act honestly, that their decisions would be the 
same. Of course, if they refuse to honour their obligations the case would 
be different, but then in that case no system would work. At any rate on 
the only occasion m the League’s history when the sanctions Article was 
applied, all the Members except a few small states which were entirely 
under the influence of Italy did reach identical decisions, and the failure to 
enforce the Covenant had nothing whatever to do with the fact that the 
League Council had no power to make a decision on behalf of the League 
asabody. In Chapter VII of the Charter, on the other hand, the event upon 
which enforcement action is to be taken by the United Nations is left 
entirely undefined; the Security Council has only to determine that a 
threat to the peace or a breach of it exists or that an act of aggression has 
been committed, and it may then decide on behalf of the whole Organiza- 
tion what measures shall be taken to maintain or to restore the peace. It 
lias been argued, I know, that it is unwise to define too clearly the occasion 
on which sanctions will be applied — Sir Austen Chamberlain once said that 
to define aggression was more likely to provide an intending aggressor with 
a signpost than with a warning — but the Covenant plan seems to me to 
avoid any such risk as that It does not define aggression; what it does is 
to make a definition unnecessary by making the question turn simply upon 
the acceptance or the refusal of a prescribed procedure of peaceful settle- 
ment. There seems to me to be a very serious danger in leaving the matter 
wholly to the determination of the Security Council, as the Charter does, 
with nothing to ensure that the determination will be just except its general 
obligation to act in accordance with the Purposes and Principles of the 
United Nations. For it has been quite justly pointed out that there is 
nothing in the Charter to preclude the Security Council from deciding that 
a threat to the peace would most conveniently be met by another Hoare- 
Laval or Munich solution at the expense of a weak Power. 

A necessary corollary of the co-operative principle on which the Cove- 
nant was founded was the so-called ‘rule of unanimity’, and many not 
a ways well-informed critics have seized on this as a capital instance of a 
weakness in the Covenant which it was essential to remove. Generally the 
argument has proceeded on a pnon lines. Since Article V had declared 
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that ‘except where otherwise provided . . . decisions at any meeting of the 
Assembly or of the Council shall require the agreement of all the members 
of the League represented at the meeting’, this must have paralysed the 
League; therefore it did paralyse it. At San Francisco the Great Powers m 
a formal declaration even went so far as to claim that m this matter the 
Covenant was more stringent than the Charter, inasmuch as the Security 
Council, which was to be subject to the veto of only the Great Powers, 
would be less subject to obstruction than the League Council was with its 
requirement of complete unanimity This was an astonishing statement, 
for the comparison was wholly fallacious, and I think it may help to an under- 
standing of the real nature of the League and of the difference between 
the principles on which it and the United Nations are based, if we ask why 
it was that the rule of unanimity did not in fact paralyse the League 
There was more than one reason. In the first place there were important 


exceptions to its operation, especially the provision in Article XV that the 
votes of the parties were not to be counted for the purpose of unanimity 
when the Council made its report and recommendations on a dispute 
Secondly, the practice of the League developed certain conventions which 
mitigated the operation of the rule in important respects. But the really 
fundamental reason was that the effectiveness of the League as a going 
concern did not depend upon its organs being able to reach decisions, but 
on the observance by the individual Members of their obligations under 
the Cov enant. It is true that decisions of the Assembly or the Council di 
often lead to the Members taking joint action of various kinds, but no 
decision could alter or add to the obligations of a Member against that 
Member’s will. The real effect of the rule was to prevent a Member being 
forced to accept some addition to the obligations by which it « as u a ' rea ^ 
bound under the Covenant There were very few cases m which it w 

used asa veto to holdup action I think the only one of senous consequence 

was when Japan used the rule to block a resolution on her own conduct in 
Manchuria m i 93 t, and this was only possible because of ; -j-PgJ 
and doubtfully correct ruling by the lawyers that under ^ w wa3 
was nothing to exclude the vote of an interested party 
correct it was almost certainly due to an error of ™ 1 

have been acquiesced in if the Council had not been glad to be thus p 

vided with an excuse for inaction function from 

But decisions under the Charter have a wholly differ . funcuon ^ ^ 

decisions under the Covenant, they are ne “s s «y^ ^ provide 
Security Council work at all Hence it was absoiutely necOT P ^ 

against the possibility of deadlocks, and ^. 3 “ d become inevitable once it 

ducing some form of majority voting. factor the Covenant system 

had been decided to abandon, as a weakening factor, the Coven* 
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of states binding themselves individually to act in certain specified ways and 
instead to confer a power of directing how they should act upon an organ of 
the collective body. Thus the crucial Article is Article XXIV : ‘In order 
to ensure prompt and effective action by the United Nations, its Members 
confer on the Security Council primary responsibility for the maintenance 
of international peace and security, and agree that in carrying out its duties 
under this responsibility the Security Council acts on their behalf.’ 

Now undoubtedly, so long as we are considering principles of political 
organization m the abstract and not the context in which a particular 
political organization will have to work, this change is the first and necessary 
step towards the formation of what the American Constitution calls ‘a more 
perfect union’. If, indeed, a corporate body is to act, it is the only way, as 
die Charter says, ‘to ensure prompt and effective action’. But for this 
advance there has been a price to pay, and the question is whether it has 
not been too heavy. The price is the veto of the Permanent Members of 
the Security Council 

In speaking of the veto I shall not dwell on the uses to which it has been 
put in the short experience that we have of the working of the United 
Nations. Most of us, I suppose, would say that it has been gravely abused 
by the Soviet Government on numerous occasions, but that is a matter 
which is not relevant to my argument. If we have patience we may 
eventually get an arrangement, such as that which Mr. Bevin recently 
proposed without success, which will prevent its use in a manner which 
violates both the spirit and the letter of the declaration which the Great 
Powers, mcluding Soviet Russia, made at San Francisco. But the import- 
ant question seems to me to be whether, even assuming an arrangement to 
limit the use of the veto, in accordance with the San Francisco declaration, 
to decisions which ‘may have major political consequences and require 
enforcement measures’, we shall not, even so, find that the price has been 
too high, and that the union which the Charter has given us is in the result 
even less perfect than that which we had under the Covenant. 

It is certain and, I think, it is now generally understood, that the veto 
has made it impossible that enforcement measures should ever be taken 
against a Great Power That means that in 1935, if the Covenant had con- 
tained a similar provision, Italy could, and of course would, have vetoed the 
taking of sanctions against herself, and she would have been free, so for as 
the Covenant was concerned, to proceed undisturbed with her aggression 
against Ethiopia But to-day the only event which can seriously endanger 
the peace of the world is the aggression of a Great Power, and a system 
which solemnly declares, as the Charter does, that its purpose is ‘to take 
effective collective measures for the prevention and removal of threats to 
the peace and for the suppression of acts of aggression’, and yet does not 
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propose to deal with aggression by a Great Power is I wn*.™ , 
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Bmiili Commentary on the Charter “ y ,k 

It is imperative’, it says, 'that the consent of the Great Power* u 
to aeon in cases ,n which they are not a ££ 

sponsibihty for action It ,, also clear that no enforcement aLn byTe O,~o„' 
can he taken against a Great Power itself without a major war If such a am«m. 

^ United Natwna will have failed m its purpose and all members will have 
to act as seems best in the circumstances The creation of the United Nations 
p dcs,gned to P re vcnt such a situation from arising by free acceptance by the Great 
Powers of restraints upon themselves ’ P y v,reat 


All that may be true. But if it is, it seems hardly fair that the Preamble of 
the Charter should declare that the peoples of the United Nations have 
determined to unite their strength to maintain international peace and 
security’ What they have done, according to the Commentary, is some- 
thing quite different 

Perhaps after all, however, the explanation of the Commentary is an 
afterthought. For if there never was any idea that the procedure of the 
Charter might, if necessary, be used against a Great Power, why do we 
need all those elaborate provisions which are contained m Chapter VII on 
Action with Respect to Threats to the Peace’ ? It really does not make 
sense to suppose that all the Members are to make armed forces available 
to the Security Council on its call, that they are to hold zir-forcecontmgents 
immediately available for combined international action, that a Military 
Staff Committee is to advise the Security Council on all questions relating 
to its military requirements, and so on, if the only purpose of all these care- 
fully thought out preparations is to deal with a Small Power when it mis- 
behaves Small Power aggression has never been, and cannot be, a serious 
problem if the Great Powers are agreed among themselves, and if they are 
not, then this machinery cannot be used. 

Much the most probable explanation of the impasse at which we have 
arrived seems to me to be historical. I suspect it has resulted from the 
mood which prevailed at the moment when the Charter was made Both 
the Covenant and the Charter reflect conditions which were existing at the 
time of their drafting; it was inevitable that they should, but the authors 
of the Covenant, by concentrating on the bare essentials, and leaving ample 
room for the League to grow, made this limitation of their outlook a less 
serious handicap than it is in the Charter Still the weak points in both 
become more intelligible when we remember the contemporary circum- 
stances The Covenant was made after the First World War had ende , 
but when its lessons, or what then seemed to be its lessons, were sti 
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vividly present to the minds of its authors. There was a case for thinking 
that in 1914 the world had stumbled into a war which no one had really 
desired or intended; most men everywhere were peacefully inclined, but 
there had been obstacles which had prevented their desires from finding 
expression, and if these could be removed peace might be made secure. 
Hence there should be open diplomacy and publicity for the engagements 
to which statesmen committed their nations; provision for delaying the 
outbreak of a threatened war in the belief that war delayed would probably 
be war averted; reduction of armaments because sooner or later the piling 
up of armaments must lead to their being used ; and if war should come m 
spite of all these precautions, then it would probably be enough to rely on 
the economic weapon, whose decisive effects the recent war seemed to have 
proved, and the use of military sanctions might be relegated to the hazy 
background. 

The Charter, on the other hand, was shaped at Dumbarton Oaks in the 
autumn of 1944, when the issue of the Second World War was still un- 
certain, and to outward appearance at least Germany and Japan still seemed 
immensely strong. It sought to forge a weapon which could be used against 
just such a danger as then existed if history should ever repeat itself, a 
security system of irresistible power, and ready, as the Allies in 1939 had 
not been, for immediate action, and every other consideration was sub- 
ordinated to this overriding purpose. No one believed that we had merely 
stumbled into the War of 1939 ; it had obviously been deliberately planned, 
and against a planned war the palliatives of the Covenant seemed a puny 
defence. Unfortunately, the weapon which was fashioned has turned out 
to be a highly specialized instrument, useful only against a particular 
danger for which we now no longer need it, and only on the assumption 
that the war-time unity of purpose among the Great Powers would be a 
permanent feature of their relations. In the circumstances then it seems 
a little odd that the one danger which the Charter system does seem well 
fitted to deal with, a revival of aggressive tendencies m Germany or Japan, 
should have been excluded from the sphere of the Security Council and 
left, by Article LIII, to be dealt with by regional arrangements. Thus the 
desire for a system of security ready always for immediate action, which 
was the leading motive behind the substitution of the Charter for the 
Covenant, has resulted in a system that can be jammed by the opposition 
of a single Great Power. Under the Covenant the League might be unable 
to act as a League, but at least the Members of the League could act to- 
gether if the occasion demanded joint action. The Members of the United 
Nations cannot even do that; a Great Power can forbid it. The Covenant 
scheme had weaknesses, as I have already admitted, and perhaps it might 
not have worked even if it had been given a fair trial; if so no doubt it is 
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better that we should know where we stand, as I think we do to-day. But 
we must realize that what we have done is to exchange a scheme which 
might or might not have worked for one which cannot work, and that 
instead of limiting the sovereignty of states we have actually e\tendcd the 
sovereignty of the Great Powers, the only states whose sovereignty is still 
a formidable reality m the modem world. 

This is a depressing conclusion, and I do not want to end my comparison 
on a purely destructive note For I think there is a moral to be drawn. It 
is common ground, I think, among all of us who recognize the urgency of 
a better international order that a condition of the stabilization of peace is 
some limitation of the sovereignty of states. We may not all use that phrase 
m quite the same sense, but at least there is a large measure of agreement 
about the ultimate aim But there are differences amongst us as to methods, 
and I think the choice lies between the method of a frontal attack on 
sovereignty and what I may call the method of erosion. The Charter has 
tried to proceed by the former of these, and it has found the road barred. 
It insisted that to act effectively an international organization must have the 
power to make decisions, which means that a majority must be able to 
overrule a minority. But the Great Powers have refused to be outvoted. 
I know that the Charter has introduced majority voting into the General 
Assembly as well as into the Security Council, and that the Great Powers 
have not insisted on a veto over the decisions of the former. But this only 
reinforces the lesson which I think we have to learn The Genera 
Assembly cannot act for all its Members as the Security Council ran, and 
this makes all the difference Its decisions are not directions issued by the 
Organization to the member states to tell them what they are to do. p 
from its control of the Budget, all that the General Assembly candoisto 
discuss and recommend and initiate studies and consider reports 
other bodies. In principle its functions are similar to those of the Assembly 


of the League; it must rely on co-operation among the iviemoe^. 
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in one another’s intentions and policies and the same absence of funda- 
mental diversity of interests that the states of a federation must have if 
their union is to endure. I do not myself feel that in present world condi- 
tions the insistence of the Great Powers on their veto, however much we 
may deplore it, is altogether unreasonable, and I do not think that any 
system of weighted majority voting will induce them, or at any rate induce 
all of them, to change their attitude. I think we have been led into a cul-de- 
sac by the over-hasty pursuit of a perfectionist policy, and by a too shallow 
diagnosis of the causes of failure of the League. By insisting that only an 
institution which has power to decide can act effectively we have created 
one that can neither decide nor act. 

What I have called the method of attacking sovereignty by erosion is less 
spectacular, but, I think, more likely to give results. It means doing every- 
thing we can to make it easy for states to work together and so gradually 
develop a sense of community which will make it psychologically more 
difficult to press the claims of sovereignty in ways that are anti-social. This 
was the method of the League, and for a time at least it did seem to be 
leading to results. The Charter has made it more difficult by making the 
sessions of the Security Council continuous and excluding all but questions 
of security from its sphere. Many of the causes of embitterment of recent 
months would never have been raised if the Security Council had not 
provided a too tempting sounding board for ideological invective; to raise 
them in diplomatic notes would not have been worth while. For our hopes 
for the United Nations we must look, I think, to the General Assembly, and 
more especially to the Economic and Social Council which in effect is one 
of its committees. 


More obviously to-day, though not more certainly, than ever before, 
peace depends on the ability of the Great Powers to work together. In 
a sense I think we have returned, as I have seen it somewhere suggested, 
to the idea which underlay the Concert of Europe in the nineteenth century. 
We have failed to institutionalize the preservation of peace, and perhaps 
we have to recognize that that cannot be done. But it is something that we 
should face the future, as I think we now do, with a fairly general realiza- 
tion of where we stand. A generation ago the number of those who both 
believed that the League was tremendously important and also saw that 
the difficulties in its way were immensely formidable was not very large; 
too many of those who thought it important underrated the difficulties, 
an too many of those who saw the difficulties had no particular wish to see 
! *?“* R°°d- I think the present attitude of public opinion is more 
toy There is no disposition to look upon the United Nations as a 
eneficent power which will usher in the millennium without any effort on 
our part, and the pseudo-realism of those who thought that we had had to 
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accept the League m order to humour President Wilson has also dis- 
appeared It is true, as Lord Cecil has somewhere pointed out, that 
whereas the League was imposed on the governments from the outside, 
the United Nations is the work of the governments themselves The only 
realist to-day is the man who knows that somehow we have got to use it to 
create a more civilized international order, and that probably we may not 
have very long in which to do it 



[ 4 ] 

THE ROLE OF LAW AND LEGAL CONSIDERATIONS IN 
THE FUNCTIONING OF THE UNITED NATIONS 

VS Mam* 

The role of law in the functioning of the United Nations is, in a sense, a beaten 
irarir as there is a plethora of literature, including writings by eminent international 
junsts and practitioners of international law and organization The present endeavour 
does not pretend to examine in any detail this mountain of literature, nor does it 
claim to be a comprehensive treatment of all aspects of the interface between law 
and the United Nations It is a modest effort to look at a few selected aspects of the 
latter, largely from the looking-glass of a post-Soviet, emerging international system, 
and seeks to suggest a possibly revised “Third 'World” perception of the principal 
normative issues of law 

I, THE RELATIONSHIP BETWEEN LAW AND INSTITUTIONS - A 
PERCEPTION 


The function of law in a community, whether national or international, is two- 
fold At the level of minimum order m the community, it seeks to provide and 
promote conditions to enhance peace At the level of the optimum order, it seeks 
to identify, integrate, and promote community goal values with a view the enhancing 
the quality of human life, and m that sense it seeks to provide a viable legal 
framework for community action Indeed, the boundary line between the minimum 
order and the optimum order is not as clear-cut as one would like it to be there is 
considerable overlap at the interface 

The relationship between law and community institutions is close In feet, the 
legal process is an intrinsic part of the process of organization m a community Both 
share the community goal values which both seek to promote Both ate subject to 
foe forces m the community Both m their own respective subtle ways seek to 
moderate upon, if not influence these forces to an acceptable pattern of behaviour 


Professor oilhiemationalSpaceLaw,SchoolofInteniationalStudies,JawabaiIalNehiu University, 

New Delln - ltO 067, India 
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Their capacity to do so would, however, depend upon the nature and the extent of 
power these forces wield inter se and, vis-a-vis the members of the community m 
general In the result, quite paradoxically at times, law and institutions at once 
become both (ho handmaids as well as moderators of social conduct in the community 
Law and institutions acquire the role of moderators corresponding to the ‘authority’ 
or 'the capacity to hold the stamp of legitimacy on behalf of the community, with 
which they may be conferred, by the generality of members of the community hi 
view of all this, the effectiveness, success, or failure of taw or an institution is a 
lunction of the forces that set the pattern of the social process m the community at 
a given point of ume 

The international legal process and the process of international organization 
have shared a common historical development They owe their origins to the evolution 
of the sovereign slate system. They have evolved in response to the needs of (he 
international community The process of their evolution has closely reflected the 
‘changes’, ‘breakdowns’ and ‘progress’ that the structure and the nature of the 
international community have undergone over time. They respond to fee inexorable 
logic of history Their ‘successes’ or ‘failures’ must be so evaluated 

Unlike the national community the international community is largely 
decentralized. The decentralised nature of the community minors itself through 
imminLonfli i a w and international organization, which makes many aspects of fee 
national community and the international community incomparable The 8M (W 
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with a large chunk of salt Since the emergence of the sovereign state system after 
the Peace of Westphalia, actors and their names may have changed, but the characters 
have largely remaned the same. The course of international affairs continues to 
determined by the currents and cross-currents of politics among nations. Yet, on this 
Westphalian model a new world order model seems being slowly superimposed 1 
The emergence of intemauonal law and international instituDons even with 
revolutionary concepts, and the expansion of international community over time are 
two major factors that evidence the dawn of a new world order with international 
organizations and international law bemg called up at least to be the instruments for 
harmonisahon of national action, even if this task may not amount to that of a world 
government The idenuficauon, clanficauon, integration and promotion of the goal 
values of this new world order are indeed the coordinate functions of the contemporary 
intemauonal law and orgamzauon 

It is against this perception of the linkage between intemauonal law and 
international orgamzauon that a few principal aspects of the role of law in the 
functioning of the United Nations are considered herein 

n. THE FUNCTION OF LAW IN THE UNITED NATIONS 

Five principal aspects of the functional relationship between international law 
and the United Nauons, and indeed between the law and the mtemauonal organization 
in general are considered here They relate to the constituent instrument of the 
Orgamsauon, i e the legal status of the Charter of the United Nauons, the internal 
law of the Oiganisauon, law-making by the United Nations, disputes settlement by 
the United Nauons, and ranuficaUons of illegality of acts of the United Nauons 1 

A. The Legal Status of the UN Charter 

Is the UN Charter merely a treaty? Or is it more than a treaty, say a consutnuon 
of the world community ? 3 Positivists would argue that the Charter is merely a treaty 
reflecting reservation of tights and undertaking of obligations by states parties to it. 
As a treaty it is bindmg only as between member states; it regulates admission of 
new members to the exclusive dub, it lays down the rules of admission, continuation 
and extinction of membership, it in no way abrogates the sovereign right of a state 
to withdraw from it, it recognises the need for the sovereign consent for its amendment 
0r ] Iev ® otl> it creates an international organization and it also lays down the ground 
s for the powers and functions of the various organs of this organization which 
not permitted to stray beyond these ground rules, and at any rate the principles 
^purposes of the Charter — m other words, a limited ‘government’ . The argument 
specifically points to the limitations on the functioning of the United Nations, 
states 1, domestic jurisdiction, self-defence and action m relation to former enemy 

a thlS ’ a nM 'uaturalist/fonctional argument is that the Charter is not 

meaty but a constitutional instrument - a fundamental law - of the evolving 
aime 8tl ° nal ““““unity The Organisation created by the Charter represents the 
“res ana aspirations of the international community, and is entitled and empowered 
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to perform its functions m terms of the Purposes and Pnncmles laid down ,, 
Charter as interpreted by foe generality of the membership of tee Organisation Th! 
was clear at the 1945 San Francisco Conference itself, as Ito 
proc^cl, when the makers of the Charter adopted prom relating^^ZL 
and Principles of die Charter, those concerning the powers and functiotBcd the 
vanous organs of the United Nations, (he special provisions such as, those of Article 
103 (supremacy of Charter obligations) and Article 2(5) the Organisation's 
competence to seek compliance of non-members with its decisions, the of 
a specific provision for withdrawal of a member from the Organisation, and 
in the very name “United Nations” 

Given die basis of international law and organtzauon being the points of co- 
incidence of wills of states, the ground situation appears to be dictated by the 
identification of Uicse points of co-cxistencc, or at least an indication of toleration 
of a legal position evidenced by the absence of strong objections <-. m n m.i.n e from 
significant groups of states. This ‘unsatisfactory’ position results from the dual role 
of die international organization in international relations One, it represents a stage 
in the evolution of idenuficauon and integration of international community values, 
and hence the justification for its claims to autonomy and legitimacy and to fhnehon 
on behalf of the international community. Two, it is still an msinimmt of foreign 
policies of its member states, given lhe existing nature and structure of international 
community Small wonder, each of these rule mlubits the other Added to this, is 
the variability of the perception of the Organisation's objective and principles, and 
of state attitudes on them, over time. Yet, the fact remains that there have been 
numerous occasions when the generality of membership has tolerated or acquiesced 
m, a neo-naturalist/funcnonal interpretation and application of the provisions of (be 
UN Charter favouring organizational action This perspective on the evolving nature 
or the UN Charter is crucial in the appreciation of the interface between law and the 
United Nations 

The International Court of Justice has, however, been pro-mtemational 
organization and as such belongs to the neo-naturalist/functional school In the 
Reparations case m 1949, the Court expounded us percepUon of the United Nations 
thus - 


The Charter has not been content to make the Organisation created by it merely 
a centre "for harmonizing the actions of nations in die attainment of these 
common ends” (Article 1, para 4) It has equipped that centre with organs, and 
has given it special tasks It has defined the position of us members m relation 
to the Organisation 

In the opinion of the Court, the Organisation was intended to exercise and eroof 
and, is m fact exercising and enjoying, functions and rights which can only 
explained on the basis of the possession of a large measure of mtemational personality 
and the capacity to operate upon an international plane It is at present the supmn® 
type of international organization and it could not cany out die mten ?°?®? (!ia , 
founders if it was devoid of international personality It must be acknow geo 
its Members of entrusting certain functions to it, with the attendant 
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if spywihamas , have clothed it with the competence required to enable those functions 
to be effectively discharged/ 

As Brownlie points out, “judicial interpretation may Iedd to expansion of the 
competence of an organization if resort be had to the teleological principle according 
to which action m accordance with the stated purposes of an organization is mtra 


vires or at least is presumed to be" However, he rightly warns, ‘The process of 
interpretation cannot be subordinated to arbitrary devices’’ ! 

For, the United Nations and its consutution are both creatures of international 
law and are as such bound by it both directly and indirectly - directly because the 
Charter and the organization owe their validity to their conformity with the 
fundamental principles of international law, and indirectly because states participants 
in both are obliged not to conduct themselves either inside or outside the United 
Nauons in contravention of the fundamental principles of international law 6 As an 
international person the organization, has the most direct responsibility to conduct 
itself as a subject of law. 

It is true that the UN Charter has immensely contributed to the development of 
contemporary international law. However, to say this is not to accept that intemauonal 
law and the Principles of die Charter are identical and hence the latter must be held 
to “supervene” or "subsume” the principles of general intemauonal law, whatever 
else be the import of Articles 1 (2), 25, 48 and 103 of the Charter This quesuon 
squarely arose before the Intemauonal Court in the case concerning Military and 
Paramilitary Activities m and against Nicaragua “ In that case the Court recognised 
three categories of legal situations covered by the UN Charter and international 
customary law, namely (I) where areas covered by both are ldenucal; (2) where they 
are not so ldenucal, and (3) where they do not overlap While noting these situauons, 
the Court also noted (he relationship of the Charter with the pre-existing intemauonal 
law as well as the role of the Charter in the subsequent development of intemauonal 
law which sull had an existence independent of the Charter By way of lllustrauon, 
the Court referred to the term “inherent right' ’ in Article 51 of the Charter {“droit 
nature?' in the French text) In the Court’s view, “Article 51 is only meaningful on 
the basis that there is a “natural” or “inherent” right of self-defence, and it is hard 
to see how this can be other than of a customary nature, even if its present content 
has been confirmed and influenced by the Charter Moreover the Charter, having 
itself recognised the existence of this tight, does not go on to regulate directly all 
aspects of its content” The Court by way of examples referred to the non-mention 
in Article 51 of some of the condmons for exerase of the right of self-defence such 
as the principle of proportionality and determinauon of “aimed attack” Thus, the 
Omit ruled “It cannot therefore be held that Article 51 is a provision which 
subsumes and supervenes” customary mtsmahonal law It ralher demonstrates that 
m the field m quesuon, customary international law continues to exist alongside 
treaty law”’ 


hi order to demonstrate that the Charter is not co -extensive or co-termmous 
wth the entire body jundic of international law, the Court remarked, m the context 
of its discussion of die principle of non-intervenUon 


Of course, statements whereby states vow their recognition of the principles of 
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international law set forth in the United Nations Charier cannot stnctly be 
interpreted as applying to the principle of non-intervention by States m the 
internal and external affairs of other states, since this principle is not as such, 
spelt out in the Charter But it was never intended that the Charter should 
embody written confirmation of every essential pnnciple of international lan m 
force* 


On the basis of the Court’s rulings in the Nicaragua case referred to above, at 
least three propositions may be made Fust, even if the content of a principle is 
identical both under the Charter and under the existing international law, both the 
legal realms may co-exist for a number of reasons, the chief difference between the 
two being the organisational linkage in the former Second, where both the realms 
ov erlap and are yet not co -extensive (such as in regard to the right of seir-dcTence), 
the Chatter law does not subsume or supervene general international law Thud, the 
Charter does not embody all principles of international Jaw, not even all fundamental 


principles 

Finally , as already pointed out, being themselves the creations of international 
law, both the Charter and the organization established thereunder are expected to 
operate m conformity with jus gocens, the fundamental principles of mtemauonal 
law Articles 53 and 64 of the Vienna Convention on the Law of Treaues proclaim 
the invalidity or nullity of a treaty inconsistent with jus cogem^vhether pre- 
existmg or emerging subsequent to the treaty The operation of the Charter asjcll 
as of the United Nations will undoubtedly be inhibited by the considera t ion 
hannony with the peremptory norms of international law JJJJ 

the field of application of obligations imdeitato imder the Chanff Onclud g 
Article 103) and the operauonal mterpretauons of the powers and funcuons 

Organisation, as may be seen later . lh . in 

It would appear, therefore, that the answer to the quesuon 
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b) The Internal Legal Regime of the United Nations 

Three principal categories of ^i* a ^reeSl^nS t ^cre^ u0 '^ htp 
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first two categones may be referred to as the substanuve 
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the thud is essenually the procedural law, although one should readily enter a caveat 
here - that m international law, the disunction between the substantive law and the 
procedural law is rather blurred, 9 and that states may often totally ignore such a 
distinction and insist on their rights, whether substantive or procedural, even at the 
risk of causing serious distortions in the fiincuoning of the international organization 10 
The mam provisions of die Charter that determine die relauonship between the 
members and the Organisation are Articles 1, 2, 4, 5, 6, 25, 48, 55, 56 and 103. 
According to these provisions, the relationship between the organization and its 
members is governed by the principles of sovereign equality, good faith fulfilment 
of Charter obligations, peaceful settlement of disputes, prohibition of force, assistance 
to wtftirmmwit action by the United Nations, domestic jurisdiction, compliance with 
the decisions of the UN Security Council taken “m accordance with the Charter , 
obligation to take measures for achievement of the objectives laid down m Article 
55, and supremacy of Chater obligations over obbgauons undertaken under other 
international agreements. These lay down the ground rules for the functioning of the 
Orgamsauon vts-a-vis its member states Yet at least two factors have led to the 
“expanding jurisdiction” of the United Nations. 11 First, the above principles per se 
do not establish precise criteria for application vw-fl-vis the Organisation, and instead 
look to the Organisation to take care of the operational condiuons with reference 
to specific contexts. Indeed, some of them are overlapping, e g the principles of 
sovereign equality and domestic jurisdiction, and the principle of good faith which 
encompasses all principles of the Charter Secondly, the Charter makers have 
deliberately left open the question of authentic interpretation of the provisions of the 
Charter to be determined by the relevant organs of the United Nations. 12 In this 
sense the first two categories of ‘internal’ law is closely interlinked Boundaries of 
one would depend on those of the other While the approach of the Charter makers 
has proved to be pro-organization, it does not help resolve the claims of members 
as to the junsdiction of an organ, competitive or overlapping claims to jurisdiction 
by two or more organs, or the question of importance attributable to an interpretation 
expounded by the “principal judicial organ”, the International Court of Justice The 
latter aspect of the question seems to assume increasing significance in the context 
of allegations of “abuse” of the Organisation by the only super power left m the 
international arena after the demise of the Soviet Union in 1991. The issue turns out 
to be one of competence of the International Court to be the arbiter of the legitimacy 
of organizational action vts-a-vis the Members of the United Nations. 19 

It may be recalled that m the Namibia advisory opinion, the International Court 
observed 

Undoubtedly, the Court does not possess powers of judicial review or appeal 

in respect of the decisions taken by the United Nations Organs concerned 

The question of “the validity or conformity with the Charter of the General 
Assembly resolution 2145 (XXVI) or of related Security Council resolutions” did 
not form the subject of the request for advisory opinion. Yet the Court did not 
appear to shirk from its judicial responsibility and hence its statement* 
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However, in the exercise of its judicial function and since objections have been 
advanced, the Court, in the course of its reasoning, will consider these objections 
before determining any legal consequences arising from these resolutions M 

That was indeed a cunous bundle of logic On the one hand, the Court ivas 
inhibited by an acute awareness of the limitations on its own jurisdiction Yet on 
(lie other, it had a prick of judicial conscience, as it were, and hence its willingness 
to examine die South Alhcan challenges to the validity of the relevant UN decisions' 
In fact, m order to determine the legality Of the continued presence of South Afocan 
administration m Namibia, the crucial aspect of the request for the Court’s opinion, 
an examination of the validity of the relevant UN decisions was a condition precedent 
The Court did not have to feel so sensitive, if not hesitant, about “exercise of its 
judicial function” Whether or not the Court recognizes its power of judicial function”, 
to examine the challenges to the validity of the relevant organizational decisions “m 
the course of its reasoning ", 11 which no doubt amounts to admitting that the Court’s 
power of judicial review is part of its judicial function u 

The above problem of authentic interpretation of the Charter with reference to 
the function of an organ of die United Nations has always existed ever smee the 
inception of the organization " The International Court has, m the advisory 
proceedings, consistently taken a pro-organization, functional approach in view of 
its role as “the pnncipal judicial organ” of the United Nauons The Certain Expenses 
case is lllusirauvc of this approach In that case, the Court, for the Bret time, came 
close to considering the question of junsdicuonal competence of the uenerai 
Assembly vis-n-vu the Security Council The Court held 


Save as they [the Charter makers] entrusted the urgamsauon w«u »» - 

at these common ends, the member states return “ of ■» JJ 
when the Organisation takes action which warrants the asm J* * 
appropriate for the fulfilment of one of the stated P^ os “ 8(10Q 

Nauons, the prcsumpuon is that such action is not .^Serof 

If the action was taken by the wrong organ, it e incun ed 

internal structure, but this would not necessarily me* that the 
was not an expense of the Orgamsauon Both na onal B w 

contemplate cases m which the body corporate or politic may 
third parties, by an ultra vires act of an agent 

The above exposihon of the powers and funcUoMoffoe Umted Nau^ 

a-vis its Members, and the powers and ' SSSbistl «M 

three proposiUons First, states retain their freedom of acuonb^w of ewiy 
mandated the organization Second, there is a presump ^^011 that it was 
action taken by the United Nauons, if the acuon Umted Nauons” 

mvmfo r the fulfilment of one of the staled P^? s “°^ 0 ” to be an 

structure” “One docs not have B favour of the validity 

as the second proposition recognises only apresumptm 
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of organizational action. Because such a presumpuon may be questioned in suitable 
cases on grounds of mala fide, violauon of principles of natural justice, violation 
of the basic structure and die principles of the UN Charter - grounds analogous to 
those under the consutnuonal laws of states The final proposition does not appear 
tenable for at least two reasons One, the analogy of the body corporate or poliuc 
in municipal law vts-a-vts third parties does not apply when a member of the United 
Nations questions the validity of an action authorised by the wrong organ, since that 
member is itself part of the “internal regime” of the United Nations Nor is it a 
question of agency, because an organ of the Umted Nations is the principal itself 
It is doubtful if the excuse of procedural irregularity 30 is good enough to save an 
organizational action from a legal challenge by a member state on grounds of either 
the principles of the Charter or the principles of general international law 

The functional argument, as expounded by the Court, may provide some 
legitimacy for organizational action in appropriate cases in the context of the internal 
legal regime of the Charter But it would be difficult for it to legitimise all actions 
of the Organisation in all contexts at all times Also, it cannot insulate the 
organizational action from challenges based on states rights under international law 
hi the Case Concerning Certain Phosphate Lands m Nauru, the Court rejected an 
Australian argument that the UN General Assembly, by its resolution terminating 
the Trusteeship over Nauru, had extinguished Nauru’s claims relating to rehabilitation 
of lands mined ont during the Mandate and Trusteeship periods It held, on the basis 
of evidence external to the resolution, that at the time when the General Assembly 
adopted the resolution m question, Nauru's claim was well known and that it was 
outstanding, awaiting solution, even though the resolution itself did not specifically 
say so 31 Had the Court not so interpreted the resolution, the Court would, as a 
necessary next step, have had to face the formidable question whether the General 
Assembly was competent to extinguish a right founded on general international law. 
No amount of supervisory powers over a “sacred trust of civilization” would have 
justified the Assembly extinguishing an international legal right of the indigenous 
people of that sacred trust. It is of interest to note m this context that Nauru is not 
a member of the United Nations, and this would inhibit unrestrained application of 
e Junctional argument in favour of an expansive field of organizational action 
At any rate, at least m respect of two advisory opinions, namely the Admissions 
cose and the Certain Expenses case, the member states have not evinced “general 
acceptance” of the Court’s expositions m toto The United Nations practice has 


. « ' — -vjwuTwwnwia u/i lu^uwnatup ouu me ucauaUuliy 

mxtting a state continue to be subject to the subjective judgment of the 
wganisauon despite the universality principle, and that regardless of the legality of 
P«*ce keeping operations and their being acts of the Organisation, member states 
People of voluntarism in their participation in them as well as m 
^ 018 ^ expenses incurred m the mounting of such operations. Such, attitudes of 
simple ^ indlcale ** need t0 P ut a break on the functional approach, pure and 

in 1' prehenslDns of smaUer states expressed at the San Francisso Conference 
dJ™^™ Ule concentration of power m a body like the Security Council "so 
nominated by the great powers”, and its possible arbitrary use, have been wen 
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recorded by commentators on the UN Charter® Although most of the proposals 
made by the smaller states to amend the Dumbarton Oaks Draft were “successfully 
resisted" by the great powers, there were at least three significant concessions made 
by the latter First, they agreed to revise the Dumbarton Oaks text to eliminate a 
provision seeking expressly to authorize the Security Council to determine that a 
failure to seLtle a dispute under Chapter VT of the Charter amounted to a threat to 
international peace and secuniy. Second, the big powers gave the assurance that 
recommendations for settlement of disputes under Chapter VI were not binding 
Finally, “It was also emphasized that the Council should not be expected to discharge 
its rcsponsibiliues in an arbitrary manner since under the terms of Article 24 it was 
required to act “in accordance with the Charter''® 

In ihc Lockerbie (Provisional Measures) cases, Judge Weeramantry, after an in- 
deptli study of the San Francisco Documents of 1945, observed m his dissent that 
although the Security Council was clothed with "enormous power” , it had an 
“imperative duty* under Article 24(2) of the Charter to act m accordance with the 
Purposes and Principles of the United Nations, which included “respect for die 
obligations arising from treaties and other sources of mtemauonal law”. According 
to him. 


The history of the United Nations Charter corroborates the view that a dear 
limitation on the plenitude of the Security Council's powers is that those powers 
must be exercised m accordance with the well-established principles of 
international law ** 


In the same cases, the dissent of Judge Bedjaoui (as he then was) was eipialty 
forthcoming On the question of validity of (he resolutions of the pnaap*W 
organs with respect to the Charter and/or mtemauonal law, toe judge refen^ 
observations of Judges Gras and Sir Gerald Fitzmaunce m the Namibia case noted 
above He quoted Judge Gros as saying 

To assert that a matter may have a distant repercussion ° f 

peace is not enough to turn (he Security Council into world government 

Judge Bedjaoui also refctred to the following remarkable observations of Judge 
Sir Gerald Fitzmaunce in the same case. 

Limitations on the powers of the Secunty Council are s tnauon 

all too great ease with which any acutely commversi^m^u ^ ^ 
can be represented as involving a latent threat to P» ^ jnniianons, die 

it is really too remote genuinely to constitute one ™ut thwe lnm 
functions of the Secunty Council could SSa# 
intended [There was) no threat to i peace and s ^ 0 f^p*pos e s’‘ 
be artificially created as a pretext for the realization of ultenor p 

• <% ~ rtl i-ii wnT 
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question of validity of certain resolutions of the Security Council According to 
hum 

This question of validity is liable to raise two major problems, at once serious 
and complex, namely whether the Security Council should, m its action, firstly 
respect the United Nations Charter and secondly respect general international 
law 17 

Answering the first question, Judge Bedjaoui said “the Security Council must 
respect the Charter'’ and “the spirit of the Charter [as emerging from its travaux 
preparatotres] is indeed to prevent the Security Council from diverging m any way 
at all from the Charter” B Apart from its “spirit”, the actual text of the Charter also 
points to the same conclusion, he said, specifically relying on Aiucle 24(2) of the 
Charter 

In this context Judge Bedjaoui raised the question of harmony of functioning 
of the different principal organs of the United Nations He remarked that Article 
24© would raise the question "whether one organ can act m a way which renders 
the role of the other impossible. And this applies as much to the Security Council 
as to die Court itself, in as much as it is true that the Charter lays down that each 
of the United Nations organs should carry out its task fully, and not abdicate any 
part of it, in order to assist in the accomplishment of the purposes and principles 
of the United Nations” ” Pondering over the object or effect of the Council resolution 
748 (1992), he remarked* 

It would, indeed, be manifestly incompatible with the Charter for an organ of 
the United Nations to prevent the Court from accomplishing its mission, or for 
it actually to place the Court in a state of subordination which would be 
contrary to the principle of separation and independence of the judicial from the 
executive power within the United Nations 30 

On the second problem too, his answer was in the affirmative on the basis of 
the same provision of the Charter Hoe again, he referred with approval to another 
of Judge Sir Fitzmaurice’s observations in the Namibia case. 


There is a principle of international law that is well-established as any there can 
be, and tite Security Council is as much subject to it (for the United Nations is 
itself a subject of international law) as any of its individual member states are 31 

^d asserted that this was the principle that “the Council is bound to respect ‘the 
Principles of international law’, an expression that holds a more precise meaning for 
mtemational lawyers’’.” 

There is an argument, the diplomats’ favourite, which insists that international 
InoW^'iI 1 essenliaU y a Poetical body, that its decisions are dictated by the 
nam in P ollUca * factors, that its decisional processes are political in 

.that even its interpretation of its own constitutional objectives are bound to 
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activities to conform to legal tests contrived from the United Nations Charter is 
totally opposed to the realism of international politics While expounding the diverse 
interpretations of the provisions of the UN Charter, Kelsen often refers to an 
interpretation highlighting the ‘political ’ nature of the Security Council and thetoial 
freedom of decision-making and action on ns pare 13 One is familiar with the centunes- 
old debate about “political" and "legal” disputes 1- and the validity of the above 
argument of ‘realists' depends upon their perceptions of international relations, their 
assessment of the relevance and role of international law m world affairs, and indeed 
of die role of law in human affairs What m fact the ‘political’ argument suggests 
is that the international organization deals with situations not amenable to solution 
by application of international law and that therefore, the justification of an 
orgamzauonal action lies in resolving the problem, whatever be the means of domg 


so 

The principal aspects of the procedural law of the Organization are the pom 
to appoint subsidiary organs and the rules of procedure adopted by each of the 
principal organs The general power of each of the Six principal organs of the United 
Nations is granted under Article 7, paragraph 2 of the Charier, whereby eadi id 
these organs may establish “such subsidiary organs as may be found necessay' 
Evidently, this power has to be exercised in accordance with the Charter Article 22 
relates this power specifically to the UN General Assembly, Article 29 to the 
Security Council (this is quite different from the power under Article 47 to establish 
a Military Staff Committee whose special responsibiliues have been stipulated m 
the Charter itself) and Article 68 to the Economic and Social Council (wherety tt® 
ECOSOC may set up various commissions) The test of legitimate exercise 
power is indeed the need for creation of a subsidiary organ to ena “® l ^ I *L n 
principal organ to perform its functions 


a) the compaubihty of the fimeuons ot a suosimary - f 

organ, and (b) scope and extent of delegation of powers permissible on the part 
the principal organ in favour of its subsidiary organ M 

Similarly, the power of a principal organ to make rules is akin , 
make subordinate legislation under the demesne adnumflratrre law 
drat arise in die day-to-day functioning of theisms » 

former as well It is axioraauc that the rule-making p f my instating 

constitutional mandate of the relevant organ m 

stipulation It cannot be exercised the nan* of 

powers of the organ merely on grounds of mandated, 

autonomy of rule-making power, the organ cannot ^cngiy or 

or powers inconsistent with its mandate, or “XS^SwerandUte 
mala fide, without reasonable proof of nexus between 
object to be achieved member stares, 

As an arena for free play of conflict of ® of ^ rules of u* 

United Nations finds itself confronted with e that they a® 05“*® 

internal legal regime as the rulesofthe g^^ * oB 'parliamenttff 

furtherance of the objectives of the (>ganmu®. ^ ^ m flay a® 

diplomacy’ and international zauonal acbtm which m 

used dysfunction ally, they may thwart, a legitimate or^u 
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even be consistent with objectives of the United Nations Kauffmann cues an 
outstanding example of a histone opportunity for organizational action having been 
tost owing to procedural wrangles in the UN General Assembly In the wake of the 
collapse of the super power Summit m 1960 as a consequence of the U-2 incident, 
a draft resolution |omtly sponsored by Ghana, India, Indonesia, the UAR and 
Yugoslavia was orally moved by Jawaharlal Nehru, the Pnme Minister of India The 
resolution appealed to both the President of the United States and the Chairman of 
the Council of Ministers of the USSR to meet “as a first urgent step" to ease world 
tension and renew their contacts Australia moved another draft resolution seeking 
a five-Power summit, which was voted down by 5 votes in favour, 45 against and 
43 abstentions Argentina, pursuant to relevant rules, asked for separate votes on the 
phrases of the operative part of the 5-Power resolution. A lengthy procedural debate 
followed, culminating m a decision of 41 votes m favour, 37 against and 17 
abstentions, but it failed to secure the required two-thirds majority The debate over 
the words ‘The President of’ and “the Chairman of the Council of Ministers of’ left 
most delegations bitter Thus, 


An idealistic initiative had been lost in a 'procedural morass Hie importance 
attached to certain words is illustrated by this case, m which the United Nations 
as an institution was unable to provide a framework of securing agreement on 
an issue which was considered important and to which many delegations attached 
great urgency 55 

Such instances make what President Winiarsky of the World Court said in his 

dissent m Certain Expenses case, look realisuc, even if with a tingle of cynicism 

The intention of those who drafted it [the Charter] was clearly to abandon the 
possibility of useful action rather than to sacrifice the balance of carefully 
established fields of competence, as can be seen, for example, in this case of 
voting m the Security Council It is only by such procedures, which were clearly 
defined, that the United Nations can seek to achieve its purposes. It may be that 
the United Nations is sometimes not m a position to undertake action which 
would be useful for the maintenance of intemauonal peace and security or for 
one or another purpose mdreated m Arucle 1 of the Charter, but that is the way 
m which the Organization was conceived and brought into existence.* 

c) Peaceful Settlement of International Disputes 


Amde 1 of the Charter sUpulates that the principal objective of the United 
aons is to maintain intemauonal peace and security and to this end “to take 
warnve collecdve measures for the prevention and removal of threats to the peace, 
hrmok* 8 ™ PI>re5Slon of a® 8 of aggression or other breaches of the peace, and to 
, n JL, ^ peacefll1 “saas, and in conformity with the principles of justice and 
wWh v , aw ’ adjustment ° r settlement of international disputes or situations 

u 8 breadl of toe P eace ” ' nus P rovl8i °a =l®afiy points to the close 
between the principles of prohibition of force (Amde 2(4) and of peaceful 
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Ai the normauve level, one of the immediate implications of rhp , 

A^umhcr" 'rt**? “ fte f 11101151 ® of P caccfuI settlement of Internationa Sues 

nr.nr,ni b P n?l! CSa !- , T SSUeS , haVe 308611 “ connecuon with the opoationahHf fte 
principle of peaceful settlement of disputes * 

. d ° es pnncipIe •P&r 10 types of disputes’ The Hiendly Relations 

debates witnessed a minority view that the preoccupation of the United Nations 
being the maintenance of international peace and security, the obligation under tins 
principle arose only in respect of disputes “the continuance of which is likely io 
endanger die maintenance of international peace and secunty’U la Article 33(1) of 
the Charter, and not other disputes This view came to be rejected and 
amid eventually be reached in favour of the stipulation embodied in the 1970 
Friendly Relations Declaration that Ihe obligation of peaceful settlement applies to 
all disputes ” 

A second set of issues relates to the relationship between peaceful settlement 
and die principles of justice This arises from Article 1(1) of the Charter itself Hans 
Kelscn makes the point that die Security Council and the General Assembly have 
an option to choose between die principles of jusuce and those of mtemaUonal law, 
when in their opinion, the principles of justice are in conflict with those of 
mtemaUonal law * This mterprctauon, however, is based on die assumption that 
international law does not envelope all principles of justice, an assnmpuon whose 
validity depends on one’s perspective of the role of international law in mtemaUonal 
community 


Also, the term “justice" lends itself to abuse by a state, or even by an organ of 
die United Nations While states have a wide choice of disputes settlement means 
as indicated in Article 33 of the Charter, once they have exercised their option and 
a soluUon has been arrived at through a peaceful means so selected, the patties to 
a dispute are required to comply with it It is not open to any of them to avoid 
compliance by arguing that the solution was not m conformity with the principles 
of justice ” 

A thud set of issues relates to Article 33 of the Charter Voluntarism and the 
principle of consent are the hallmarks of the means of dispute settlement enumerated 
m that provision They cannot be abridged in any way either by the General Assembly 
or by die Security Council 

Two other normauve aspects need to be emphasised here One is ihat the 
obligation to settle a dispute through peaceful means, to be effective, includes an 
obligation to continue to seek a peace setdement, in the event of failure lo reach a 
solution by any one peaceful means Second, the obligati chi of peaceful settlemen 
also implies an obligation to refrain from aggravating the situatiiffl so as to endanger 
the maintenance of mtemaUonal peace and security Without such an obligate® a 
party to a dispute, having opted for a peaceful settlement means, may see 

frustrate the process ° hmween 

At the institutional level, there are questions of the difference, if any. 
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a "dispute” and a “situation”; the overlap of jurisdictions of the General Assembly 
and the Security Council, and possibly of the Secretary-General, and between one 
or the other political organ and the International Court of Justice, transfer of 
competence from one to another organ, the nature and timing oi inter-position by 
an organ, relationship between peaceful settlement and peace-keeping (“peaceful 
adtustment a la Article 14) the sequence between peaceful settlement under Chapter 
VI and enforcement action under Chapter VD, and the role of regional organizations 
Article 36, paragraph 3, of the Charter commends to the Security Council that 
"legal disputes should as a general rule be referred by the parties to the International 
Court of Justice in accordance with the provisions of the Statute of the Court”. Only 
once has this provision been pressed into service by the Council and that was in 
connection with the Corfu Channel case 41 The distinction between "legal” and 
“political” disputes is often unclear. The traditional school believes in such dichotomy. 
According to Goodrich and Hambro, “legal” disputes involve conflicting claims of 
legal rights whose soiuuon is based on intemaUonal law, whereas ‘^political” disputes 
involve claims arising from “dissatisfaction with the applicable rules of law” The 
factors of “justice” and “expediency", rather than law, govern (he search for solution n 
It is m this sense that J L. Briefly said that “when a state claims . . . something which 
is not its legal right, something even which it knows it can have only by alterauon 
of the legal position, it is useless to suggest that it should submit the determination 
of its claim to legal decision It knows beforehand that the answer of the law will 
be adverse; and that answer is precisely what it claims to have altered”. 43 

The US statement of 18 January 1995 on its withdrawal from the then on-going 
proceedings of the Nicaragua case 44 ran thuS'- 

It is inherently a pohncal problem that is not appropriate for judicial solution. 
The conflict will be solved only by political and diplomatic means - not through 
a judicial tribunal. The IntemaUonal Court of Jusuce was never m tended to 
resolve issues of collective security and self-defense and is patently unsuited for 
such a role 45 

hi other words, the Umted States argument was that ‘Issues of collective security 
and self-defense” were “patently” polihcal questions The Court’s reply was quite 
emphatic It said* 

It is true that the jurisdiction of the Court under that provision [i.e. Article 36(2) 
of its Statute] is limited to “legal disputes” concerning any of the matters 
enumerated in the text The question whether a given dispute between two 
states is or is not a ‘legal dispute” for the purposes of this provision may itself 
be a matter of dispute between those two states and if so, that dispute is to be 
settled by the decision of the Conn in accordance with paragraph 6 of Article 
36* 

The Court emphasized that the question of non-justiciability of the dispute was 
never raised by the Umted States before the Court’s decision on preliminary 
o jections The Court had m that decision already rejected US contention that the 
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Nicaraguan claims must be reserved for the political organs of the United Nations « 
But such contentions did not mean that the dispute was not a “legal dispute" 
Indeed, the Court noted, die United States did at that time emphasize before the 
Court that when it argued that the Court should not exercise its judicial function m 
this ease, “tins did not mean that it was arguing that international law was not 
relevant or controlling m a dispute of this kind” 4 * 

Judge Lachs m the same ease remarked thai “die di vidmg line between justiciable 
and non-justiciablc disputes is one dial can be drawn only with great difficulty" " 
lie then quoted Sir Hersch Lautcrpacht - 


There is no fixed limit to the possibilities of judicial settlement All conflicts 
in die sphere of international politics can be reduced to contests ol a legal 
nature The only decisive text of die jusuci ability of the dispute is the willingness 
of the disputants to submit die conflict to the arbitrament of law" 

Finally, in the words of Sir Robert Jennings, the President of the Court, 

The former tendency of commentators to disunguish between legal and political 
disputes, as if they fell into quite distinct categories, had a dangerous artificiality 
The important dislincuon, therefore, is not between legal and political disputes 
so much as between legal and political methods of dealing with disputes and 
indeed also widi suuauons 51 


This proposrtton flows also from the logic of Article 33 If the principles of 
voluntarism and slate consent are the hallmarks of the obligation to choose a means 
of disputes settlement, die decision to select one rather than the other means would 
bear upon the choice exclusively of states parties to the dispute in favour of either 
the political or the legal method of setdement, and within each category, a particular 
means of settlement- Nay, a slate choosing negotiauon as a method, may even insist 
on bilateral rather than multilateral negoUation 

This would also imply that a solution found through an agreed method of 
settlement is binding on the parties thereto At the same time, neither foe General 
Assembly pursuant to Chapter IV nor the Security Council pursuant to Chapter vi, 
has power to force either a dispute settlement means or a solution of a dispute upon 


Further, even the Security Council does not have an unqualified mandateto 
interfere with any procedures for the settlement of a dispute which have alreaoy 
been adopted by the parties thereto While discussing what came to be Article it, 
paragraph 2, of the Charter, Turkey had proposed the following sentence at the S® 
Franctsco Conference “Nevertheless, recommendations made by ^ 
must not interfere with legal procedures m the case of a *sputev^ h^ateady 
been submitted for legal setdement" At the tenth meeting of 
delegate of Turkey explained that the purpose of this amradment was to enstme 
theSecunty Council Wild not intervene in a case whid. was bemg he^d by the 
International Court of Justice If the dispute developed into a 
the meantime, then <U Council could intervene, W^J™*"*** 1 £* 
interference in die judicial proceedings Peru supported Turkey prop 
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Afnca the United Kingdom and the United States took the position that the Security 
Council would only interfere, if the dispute amounted to a threat to die P»ce. “ 
was likely to endanger international peace and security The US delegate added that 
the Turkish amendment did not purport to place any resuicuons on the action of the 
Council in such a case, but that “it meant that if a dispute were being satisfactorily 
hr.nrup.ri by the Court and there was no threat to peace, then there should be no 
mtprfprpn rp. by the Council" The Turkish delegate agreed with this interpretation 
The result was Article 36(2) of the Charter Explaining this provision, the Summary 
Report of the Committee W1 stated 1 “According to this Article, the Security Council, 
in making recommendations in accordance with the first sentence, must determine 
whether or not the parties had already adopted pacific procedures If so, the Council 
would not ordmanlly call upon them to adopt such procedures or make 
recommendations for employment of other designated procedures”" 


d) Law-Making by the United Nations 

Article 38, paragraph 1, of the Statute of the International Court of Justice 
provides an acceptable point of reference for an international lawyer in search of 
legal rules applicable to a situation in hand Although it was drafted in 1920 in the 
wake of the p-sta hiishment of two world organizations, namely the League of Nations 
and the JLO, the draftsmen of the Statute, the eminent jurists who constituted the 
Advisory Committee of Jurists, did not include the decisions of intemauonal 
organizations among the sources they chose to recognise in Article 38(1) They had 
enough trouble drafting the existing provision itself" The only explanation for such 
an omission is peihaps that in 1920 the law-making potential of the international 
organization was clearly underestimated, if not un estimated, for want of an adequate 
pereepUon of or experience with organizations with global functions 

The International Court has recently shown that so long as the law-making 
decisions of international organizations can be subsumed under one or the other of 
die sources of Article 38(1) of the Statute, one need not worry about the legal 
significance of these decisions In the Nicaragua case, the Court found evidence of 
international customary law principles of prohibition of force and non-intervention 
in consensual resolutions of the UN General Assembly such as Resolution 
2625 (XXV), the 1970 Declaration of Fnendly Relations 54 It would seem that the 
same tests of state practice and opinio juris cive necessitatis as evidence of customary 
law could a prion apply to all the seven principles embodied in that resolution, 
namely, prohibition of force, non-intervention, peaceful settlement of disputes, good 
faith, international co-operation, sovereign equality, and self-determination, since 
the resolution itself declares them to be “basic principles of international law” 55 

In tins context, it is important to recall the definition of a peremptory norm (jus 
cogens) of international law contained in. Article 53 of the Vienna Convention on 
the Law of Treaties 1969 - 

[A] peremptory norm of general international law is a norm acceptable and 
recognized by the international community of states as a whole as a norm from 
which no derogation is permitted and which can be modified only by a subsequent 
norm of general international law having the same character 
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The question is not through what procedural modality a peremptory norm 
emerges, but whether a norm is (1) accepted and recognised (2) by the mir?mai.nnp i 
community of stales as a whole (3) as a peremptory norm It is submitted that the 
same test of acceptance and recognition by the international community of states as 
a whole applies equally to every legal norm, pnnciple or rule applies equally to 
every legal norm, pnnciple or rule embodied m every consensual resoluUon The 
legal significance of a norm-setUng resolution of a UN organ, or for that matter, of 
any international body rests on (a) whether the norm embodied in it is accepted and 
recognised as a legal norm, and (b) whether this acceptance and recognition is 
performed by “the international community of states as a whole" States are indeed 
free to perform this act of acceptance and recognition of a legal norm in any arena, 
whether inside an international organization or outside it 55 Such law-making 
competence of the United Nations shall continue to exist so long as it provides an 
arena for state interactions 


The United Nations General Assembly thus performs its law-making funcuons 
not only within the framework of Article 13 of the Charter but outside it as well 
Every decision it takes in performance of its functions implies an interpretation of 
the relevant provisions of the Charter in respect of the competence of an organ, it 
may involve an daborauon of the norms contained in the Charter provisions, 1 ’ it 
may involve a statement, rc-statemeni or a new fomuilauon of principles of 
international law Often it is difficult to draw a dividing Ime between the elaboration 


of the principles of the Charter and that of the principles of international law m view 
of their mutual interfaces The norm setting resolutions of the General Assembly aie 
numerous — the 1946 resoluUon on the Nuremberg Principles, the Universal 
Declaration of Human Rights 1948, the Declaration on the Granting of Independence 
to Colonial Peoples and Temtones I960, the Declaration on the Permanent 
Sovereignty over Natural Resources 1963, the Declaration on Principles of Peaceful 
Uses of Outer Space 1963, the Friendly Relations Declaration 1970, the Declaration 
Defining Aggression 1974, and so on Where these declarations are based on 
consensus, n has been pointed out by some scholars of positivist orientation, they 
lack in clanty and precision and instead ot resolving problem areas (1 e divergence 
of views of states), the diplomatic mechanism of consensus hides them under the 
carpet and carries them forward * However, three points may be noted m favour ot 
consensual decisions First, human language can never be perfect. 
aways be more than one interpretation to any postulation of law 51 Second, consensus 
mechanism reflects diplomacy, i e multilateral diplomacy, being the art of the 
possible It is more important to ensure commitment, or at least absence ot any 
senous obiecuon, on the part of all significant segments of *ejntem^ion^ 
community Third, the United Nations has fbnushed the Third World commes 
ample opportunities for senous participation a law-m^mg ^ borne om^ th^ 
strenuous negotiations often stretching over long years, like *°se MV™** 
the 1970 Friendly Relations Declaration and consensus ensures their partiapation 
“ STS*, fimcaon of the UN General 
new areas of international law has been extremely significant. 

ZZTZ General Assembly adopted in 1982 a resoluumi 

CcaTt Satellites, in 1986 on Pnmnples of Remote Sensing, and m 992 on 
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Principles of Use of Nuclear Power Sources in Launching of Space Objects 
Pursuant to Article 13, the General Assembly promotes the “traditional" method 
of law-making m two ways, one by directly evolving international agreements and 
commending them for signature and raufication through the normal treaty making 
practices of states The Genocide Convention 1949, the International Covenants on 
Human Rights 1966, the huemabonal Convention on the Rights of the Child 1989, 
and many of the international disarmament treaties are some of the numerous 
examples of this method of treaty-making A second “traditional” method is to 
promote treaty-making through specialised subsidiary law-making bodies like the 
International Law Commission and the UN Commission on International Trade 
Law These treaty-drafting bodies report yearly to the General Assembly in making 
known the responses of states not only on the specific drafts, but also on the 
agendas of these bodies and even on the approach being adopted by them 
The International Law Commission, conceived during the heydays of 
“jurisconsults" as McWhinney would call them, and charged with the dual task of 
“progressive development of international law and its codificauon” has contributed 
substantially over the years by drafting a number of international conventions, some 
codifying existing law, and many both codifying as well as simultaneously developing 
the law The fifties saw considerable tension between the Commission and the 
General Assembly and the former was reminded time and again that it was a 
subsidiary body of the Assembly. It was also criticised for being Eurocentric or pro- 
Westem m ns composition as well as its approach As the “geography of international 
law" had changed by 1960, the General Assembly decided to expand the membership 
to 25 m 1961 and 34 in 1981 Additionally, the General Assembly took upon itself 
the task of law-making m regard to the substantive questions of international relations, 
particularly m view of the argument of the Third World countries that most of the 
traditional international law was Eurocentric, in the making of which these countries 
played little or no role, and that therefore the Assembly should itself directly play 
an active role® This was the reason why the General Assembly engaged itself in 
the development of a wide variety of aspects of international law bearing upon 
rrr. areas of international relations such as the law of outer space (since 
iy58), the law of ftiendly relations (since 1961), the law of the sea (since 1967) 
the principles of equitable economic relations (since 1974), defining aggression, the 
trengthenmg of the Charter, the peaceful settlement of international disputes and 

1118 A f embly mk a finner hold on the agenda of the Commission than 
before, directing the latter to work on specific areas of intern ational law 

crms.d«aM P ° rt ^ Ce 1118 roIe ° f 1116 Cotnnnssion, according to some scholars, has 
cowiderably reduced since the days of the “jurisconsults” of the first generation, 

TeU ° f laWyets Wlthm me 08116131 Assembly legally less 

and disciplined” as Edward McWhinney finds. Reviewing toe 

MdWhmney asks^ 001111111581011 60111 “» Pomt of the eighties, 

How could such a body, whose membership was so fiercelv centered ,n rt,„ 

Wenma! e.echons and with such a degn£ of 

which as a result was now stocked with “foreign office lawyer^ sSusTcS 
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in United Nations internal politics and lobbying, be content to remain at the 
periphery of great events of contemporary international law-making, and to be 
bypassed or excluded when great new issues of the progressive development of 
international law should anse 1 ’* 1 


McWhinney’s lament on the passing of the era of jurisconsults is at best a show 
of nostalgia, but at worst an expression of a subscons cious tamt of bias in favour 
ot the traditional Eurocentric legal thought - and it is surprising to see this coming 
from McWhmney whose writings have shown much greater sensitivity to, and 
reception of the factors leading to the expansion and the need for reorientation of 
international law in the post-war world However, it is submitted that his major 
point on the Commission allowing itself to be sidelined in the United Nations law- 
making process is well taken The problem with the "foreign office” lawyers is not 
necessarily their alleged lack of expertise or legal technique, but the limits of time 
Since their primary callings do not allow them to have full time focus on the 
Commission’s work, the ‘foreign office" lawyers, particularly those from the 
developing countries, are unable to do full justice to their membership of the 
Commission Indeed in many developing countries there continues to be a serious 
paucity of expert assistance in their Foreign Offices Often Foreign Offices are run 
by three to five officers, most of them of junior rank and lacking m foe knowledge 
of international law Indeed, foe type and range of resources and research back-ups 
and facilities which foe international lawyers of foe developed world enjoy are vast 
and those of the lawyers from the developing countries are not comparable Perhaps 
one or two suggestions may be made in this regard First, there must be some 
pooling of resources and expertise among the developing countries Second, like foe 
developed countries, the developing countries too - at least the larger ones amongst 
them - should utilise non-governmental (including academic) expertise, if locally 


flVflllflhlB 

While one does not find anything wrong with "regional factors” m foe Section 
of members to the Commission, one does feel that a 34-member Commission (if 
the members were to attend its sessions regularly, which they do not) is too 
unmanageable a drafting Committee it is a nuni-Assembly Even ™ 

"regional" factors, the membership could be reduced to 15 or 20, with foe Sixth 
Committee closely monitoring its work. 


e) Hie Implications of Illegal Acts of the United Nations 

As pointed out by the International Court in the 
case, where a unilateral act of a state has 
“with regard to other states depends upon mtemaUonal law 

claims”, as Brownlie nghtly says, ^ ^de behind the 

Moreover, when creating msutuuonssu^ cannot^ or other 

organization when its acuwues cause damage to the interests 
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organizations General international law provides criteria according to which an 
organization may be held to be unlawful in conception and objects, and, apart 
from this, particular acts m the law may be void if they are conttary to a 
principle of the jus cogens M 


At the doctrinal level five principal points may be made m respect of the 
concept of illegality of acts of international organizations First, the law of international 
responsibility imposes an obligation on states not to use or allow the use of an 
international organization for commission of an act that is illegal under international 
law 'What a state is itself forbidden to do, it cannot get done through one of its 
devices Second, as pointed out above, international organization is itself a subject 
of international law and its responsibility commensurate with its legal personality 
Third, illegality is a concept which has different levels and range of ramifications 
corresponding to the nature of the breach of the law to which an oigamzation is 
subject® Illegality may result from an act contrary to a principle of the jus cogens, “ 
an act contrary to its own constitution, or an act contrary to specific undertakings 
which the organization may have committed itself with other organization^) on 
states in performance of its funcUons In the case of the first category, illegality may 
operate absolutely with no scope for rectification even through reparation hi the 
case of the other two categories, perhaps it could prove due dilligence. In any case 
it could not, however, make a self-exculpatory argument that it was a victim of 
international diplomacy, for the decisions of an international orgamzauon are based 
on deliberations And the failure on the part of the member states to prevent the 
commission of illegality would raise its own questions of international responsibility 
of states 


Fourth, pursuant to its constitution a distinction needs to be made between a 
palpably illegal conduct and the general practice of the organization (whether the 
practice of the organization amounts to state conduct under its consutuent treaty, 
even to the extent of modifying the trreaty, is a quesuon to examined m terms of 
the treaty provisions as also general international treaty law) The Vienna Convention 
mi the Law of Treaties 1969, under Article 60, recognizes “a material breach of a 
bilateral treaty”, empowering the non-breaching party to seek unilateral termination 
t ~ r t “ aty Similarly, the sanction of expulsion is envisaged under Article 7 of 
e UNQiarter against a member state “which has persistently violated” the Principles 
of the Charter Whether a material breach of a Charter provision would entitle a 
mentesmte to ■unilateral termination’ of the Charter is not clear under internal, onal 

nfTh^n^.’A? eraber wltMraw ^ the organization However, an illegal act 
ofthe United Nations may raise questions of reparations to the aggrieved party The 

™rf° Planned by its organs pursuant to their respective mandates Their 

interpretation of tor mandate stands, unless it fails the test of “general acceptanc^ 

nothlr d party mechanism to be the arbiter m case of a challenges to 

Senge-mfrnH^ ° r£amzati0n ’ w of a * reparation basaHf sucha 
“htoige This mdeed i S sm TOjnsl aUl(s u u “ 

oneSSc<r s .d~sto 8 ° f 016 Umted Natl0ns le ®d considerations are but 
set of considerations that move an organ to a decision/action. Hence Leo Gres’ 


counsel of realism 
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Resolutions of both the General Assembly and the Security Council need not 

legally be binding m order to be effective, they may be effective even though 

their legality is doubtful “ 

Yet it is equally useful to remember that an argument of illegality conies handy 
as a good defence against any claim of non-compliance with an organizational 
decision hi certain cases, such as the recent Gulf Crisis (the manner in which the 
Security Council took decisions, abdicating its consUtutional powers, ratifying (ex 
post facto) the action taken by some of the members individually, and imposing and 
maintaining sanctions against Iraq, largely by way of retnbuUon even violating the 
basic norms of human rights), the organizational action may provoke adverse 
international public opinion 

One example where international public opinion, even if alongside the forces 
of international politics, played a role was the question of Chinese representation 
Through the Rumanian-inspired Resolution 2728 (XXVI) of 25 October 1971, the 
General Assfembly had to swallow the bitter pill and recognize implicitly that it was 
responsible for allowing “the representatives of Chiang Kai-sfcek” to “unlawfully 
occupy” the place of the “legitimate representatives of China to the United Nations” 
It also thereby “restored” “all the rights to the People’s Republic of China” as the 
only legitimate representative of China.® 

R may be recalled that at the fifth session of the Assembly in 1950, India had 
asserted that the Central Government of the People’s Republic of China was enutled 
to represent rwa m the Assembly and this proposal was voted down in the 
Assembly B Similarly, a Soviet proposal made in the Security Council in January 
1950 that the Security Council decide “not to recognise the credentials of me 
representative” of the Nationalist Government, was rejected by the Comal An 
■mpi.rar.nn of the 1971 General Assembly resolution would be that those eafly 
decisions of the Assembly and the Council were illegal which would mean that the 
organizational decisions relating to the ’UN action’ m Korea woe afeo » 

the grounds that the relevant organs of the United Nations were tllegal y composed 
and dial the state of Chma acting through its legitimate Hpon™* * * ' £ 
Central Government of the People’s Republic of China, was “ J 

heard m respect of the Korean situation, a senous violation of the pnnciples 

natU fo the recent Gulf Crisis, the sole surviving super power demonstrated howjt 
could so easily manipulate the decisional process of the UN Security ' Cot 

an instrument of its foreign policy giving offoe Secunty 

the Charter RP Anand, on an in-depth examination of the decisio forces 

1990 (which, vutBi qIi&i authorized ^neinber _ resolution 

Xwair, ‘To use all necessaiy means •JSSS (m 

of the Secunty Council) for its non-conforro ff with M toat ^ nuhtaiy 

respect of China’s interpretation of in JjS it did not conform 
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points out further that the military action was not under the control of the Council 
The action was further legally unsustainable because even assuming it took a van ant 
form of a Council-blessed enforcement action, or by an outside chance, the form of 
collecUve self-defence, it violated the principles of reasonableness and proportionality 
m the use of weapons and incidence of violence unleashed - the Gulf War was 
indeed a Mutant. exhibition of high-technology weapons and their devastating potential 
Added to these, are the questions of violations of humanitarian laws applicable in 
armed conflict by the multmauonal forces fighting pursuant to the Council’s 
‘authorization’. 13 

To the above formidable list of aspects of illegality of the roles of the Council 
and the multmauonal forces in the Gulf Crisis, one may add two more. First, in the 
event of inoperability of Article 42 of the Charter, the only other course left open 
by the Charter for organizational armed acuon is under Article 106 whereby, pending 
the coming into force of the Article 43 special agreements, the Big Five are required 
to consult with one another, and if necessary with other members, “with a view to 
such joint acuon on behalf of the Organization as may be necessary for the purpose 
of maintaining international peace and security” (emphasis added) Second, the 
sanctions imposed on Iraq amounted to retribution, resembling the cumulauve effect 
of the stringent provisions of the Treaty of Versailles 1919 which John Maynard 
Keynes had casugated as a "Carthageman Peace” And in actual operation, they 
violated the basic principles of humanity as they were instrumental in denying life- 
saving drags to sick children and other weaker sections of the Iraq population, and 
essenual goods and services for the entire population 

Some other recent instances of UN involvement in troubled situations, such as 
in Somalia, Rwanda and the former Yugoslavia, have also caused the raising of 
some legal eyebrows on the legality of acts of the Organization Peacekeeping 
operations have traditionally been based on the consent of the parties concerned. 
This time-honoured principle was not observed by the Security Council m Somalia 
Since there was no effective Government in that country, the United Nauons thought 
it unnecessary to have poor consultations with the parties to the internal conflict 
flue In the cases of the former Yugoslavia and Rwanda, the Security Council 
thought it proper to establish UN War crimes Tribunals for the trial and punishment 
of persons accused of war crimes and comes against humanity. Apart from the 
questions of the ‘Victor’s Justice,” other legal questions also arise concerning these 
actions Can the Council, apolitical organ, establish a judicial tribunal as its subsidiary 
organ? Is it competent to do it in exercise of its powers relating to mounting of an 
enforcement action or even a peacekeeping operation? Can it be eclectic, in this 
regard (i e it decides to institute such a tribunal in one case, but not in another) 
For instance, it failed to play any role at all during the two decades of Vietnam 
War” Incidents of disregard for the humanitarian laws applicable to armed conflict 
on the part of the armed forces participating in some of these operations have also 
come to light, be they in the form of the Pakistani troops’ retaliation against 
civilians in Somalia, or of failure of the NATO military to distinguish between 
military and civilian targets in the former Yugoslavia The Organization and the 
participating Governments (where the command is not with the Organization) will 
ultimately he answerable to the international community for these illegalities 
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V CONCLUDING REMARKS 


In 1995 we celebrate the Golden Jubilee of the United Nabons without much 
euphoria. The absence of euphoria is due to our feeling that many of the expectations 
of the world community inspired by the establishment of the organization have been 
belied For this, the nations of the world are as much to blame as the organization 
itself We relied on too much of “idealism", as the nations wantonly practised too 
much of self-centred ‘realism’ real-politik. 

The purpose of this paper has not been to oversell the role of either international 
law or the organization One is aware that the Charter makers - at least two prominent 
powers among them, i e the United States and the Soviet Union - had hated, for 
different reasons though, the label of the League of Nations and anything that it 
p-preenteri One of the ‘constitutional defects’ of the League was ns excessive 
reliance on international law and legal methods for resolution of world problems 
Added to this, was the new clanon call from the likes of Hans Morganthau and 
George Kcnnan for nations to launch upon a relentless pursuit of power politics as 
the sole panacea for the solution of international problems To diem, neither 
mipmiihnnai law nor international organization was relevant except as instruments 
of power These two factors oversaw a certain demotion of the role of law in the 
Organisation (quite symbolically, if the First Committee of the League Assembly 


to the sixth position) The role of law m intemauonal relations of the post-war has 
certainly not been crucial, so has been the role of the intemauonal organization' 
Yet, an area where the United Nations has made one of the greatest contributions 
has been that of norm-setting The contribution of the United Nations m the field 
of law-making has been phenomenal And indeed, the Third World countries have 
had ample opportunities to participate in it and thereby to play a sole m ^pady 
modifying the classical, Eurocentric international law in the framing of win* toy 
had no say The 1970 Friendly Relations Declaration adopted by cons<^ by*e 
General Assembly on the Silver Jubilee Day of the United Nations was, for instance, 

■ »*»• *«.«—»«* * 
seeks to streamline and rationalise the sphere of action of the 9^ EamzaUon 
held by the International Court in the Admissions case in 19<«s 

The political character of an organ cannot release it from the 
treat? provisions established by the Charts whenthey constitute tauten ^ 
its powers or criteria for its judgment To as ^ 0 f its 

freedom of choice for its decisions, reference mnst be made to the terms 

constitution H 

The Third World countries still qipear to ren f u1 ^^ ^ ^ 
overtook the world since 1990,wi<h “per power (the 

powers from the world sc®ce Tte ^^er P ower, the United Nations 
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to adopt methods which have little harmony with the Charter framework, the 
objectives of the Organization It is important for the smaller Powers to awake from 
their dazed state and assert themselves, or at least vociferously remind the Big 
Powers of the legal and moral limits of political action Law would come as a handy 
tool for this purpose 

International law offers a range of institutions, methods, arenas, norms and 
principles to be pressed into service for resolution of international problems Failure 
to utilise these facilities and avenues reflects on the nauons constituting the world 
community rather than on the law itself 

The consensual Declaration, adopted by the whole membership of the United 
Nauons, represented for the first time at the highest political level of the General 
Assembly, to mark the 50th anniversary of the Organizauon on 24 October 1995 
affirmed, inter aha, the determination of this community of nations to 

- Build and maintain justice among all States m accordance with the principles 
of the sovereign equality and territorial integrity of States 

- Promote full respect for all implementation of international law, 

Settle international disputes by peaceful means, 

- Encourage the widest possible ratification of international treaties and to 
ensure compliance with the obligations arising from them, 

- Promote respect for and the implementation of international humanitarian 
law, 

- Promote the progressive development of international law in the field of 
development, including that which would foster economic and social progress, 

- Promote respect for and implementation of international law in the field of 
human rights and fundamental freedoms and to encourage ratification of or accession 
to international human rights instruments, 


The members of the international community have the responsibility to five 
upto uns determination without allowing themselves to be ‘clients’ or ‘satellites’ 
the big powers (of course including the sole Super Power) have a special 

fPS*** 10 uphoId ** law ’ 3114 Purposes and Principles of the 

Etaed Nations, impartially and fairly, “with chanty for all and malice towards 
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United Nations (Bombay, 1982), which is e fcllow-up of hu earlier, seminal wo*. The Undcd 
Nations and Domestic Jurisdiction (Bombay, 2nd ed , 19S1 > - . Naaons , 

See Uland Gnodneh, Edvard Hrnlbro and AJ> Simmon* Charier of tin VnMN**mL 
Commentary and Documents (New York, 3rd edn , 1 9 69), pf> . _ orMn of ihc United 

statement on the inteijiretauon of the Charter provision! sUpulaledtoteac ^aot 
Nations "Will interpret such pans of the Charter as are applicable to ns pnibculni 


13 

14 

15 

16 


It is to be understood, of course, 

or by a Committee of Jumt. is not generally mteqnetauon 

inich circumstances, or at case, where ill. deseed » estobhsh «. a^hrm^^ “ „ 
as a precedent for the Ihture, It may be ihe Report of the Rapporteur of 

amendment to the Charter, (Emphasis 5U P£J ! ■* , IV (Judicial Orgamzabon), 

sr cue w 

%% %'<??* p ,si - bcfort ** 
utXTvU 45 For a comment on die care, see VSM»i The Advmiry Opuuon 

Namibia Case A Critique”, IJIL, vol. 1 1 *!? views goo, at least five members 

he Court's ambivalence in this respect did provoke stto g ^ Petren's separate 

r the Court, including three supporting the majority opinion Dillard's 


Collective Security Law 


91 


INDIAN JOURNAL OF INTERNATIONAL LAW 


117 


17 


,n (be recent Lockerbie (Provision*! Measui « of Protection ) cases, and is sail p ending duposal 
by the Court. One is not sure, however, of the fate of the proceedings in these eases See ICJ 

SeCfbr ^instance of claims of domestic jurisdiction, noted by M S Rajrn, 37ie United 
Nations and Domestic Jurisdiction, Note I, See also Rosalyn Higgmgs, The Development of 
International Law Through the Political Organs of the United Nations (London, 1963), pp 58- 


130 

18 ICJ Reports 196 2, p 168, For an elaborate comment on the case, see Rahmatullah Khan, note 
4 especially at pp 37-30 The first two sentences quoted above from the Court's advisory 
opinion, according to Rahmatullah Khan, constitute “a statement which is destined to become 
a landmark m the jurisprudence of the Court and the evolution of the UN", See Id , pp 28- 


19 At ICJ Report* 1962 , p 163, the Court did clarify that m the case before it, the General 
Assembly was exercising a “special power * of organizing peace-keeping operations, as part of 
its functions :n the field of international peace and security 

20 Even under municipal legal systems, not all procedural irregularities are treated lightly They 
distinguish between "curable" and "incurable” irregularities 

21 ICJ Reports 1992, p 240, atpp 252-253 

22 Eg Goodrich, H umbra and Simmons, note 12, pp 291-293 

23 Id , pp 291-292, These concessions were also reflected in stipulating in Article 2(7) of the 
Charter, pursuant to an Australian proposal, that the principle of domestic jurisdiction “shall not 
prejudice the application of enforcement measures under Chapter VII See ibid, pp 60-63 

24 See ICJ Reports, 1992, p 3, atpp 61-65, Sec also Id Reports 1992* p 114, atpp 171, 175 

25 ICJ Reports 1971 , atp 340, quoted by Judge Bedjaoui, in ICJ Reports J 992, p 42 and p 153 

26 ICJ Reports 1971, p 294, quoted by Judge Bedjaoui, in ICJ Reports 1992, p 43 and p 153 
Judge Bedjaoui agrees with the proposition that there are limits to the Security Council s 
powers, not necessarily with the application of these limits by Judges Gras and Sir Gerald to 
the Namibia case 

27 ICJ Reports 1992 , p 45, and p 155 

28 Id 

29 ICJ Reports 1992, p 45, and p 155 

30 ICJ Reports 1992 , p 46 and p 156, footnote 

31 ICJ Reports 1971, p 294 

32 JCI Reports 1992, p 46, and p 156 

33 Hans Kelsen, note 10, pp 732-35 

34 On this, see RJ? Anand, International Courts and Contemporary Conflicts (Bombay, 1974), 
pp 222-238 

35 John Kauffman n. United Nations Decision -Malang (AIpben Aanden Rijn, 1980), p. 172 

36 ICJ Reports 1969, p 151 

37 See V S Main, Basic Principles of Modem International Law (New Delhi, 1993), pp 99-100 

38 Kelson, note 10, p 366 

39 Mam, note 37, pp 101-102 

40 Both of these obligations have found expression in die formulation of the principle of peaceful 
settlement of international disputes embodied in the 1970 ftiendly Relations Declaration - 
Resolution 2625 (XXV) of 24 October 1970 For more on this, see Mam, note 37, pp 128-130 

41 ICJ Reports 1949, p 4 

42 Goodnch Hambro, Simmons, note 12, p 182 

43 Quoted in Lincoln Bloomfield, “Law Politics and International Disputes”, International 
Conciliation (Washington, DC) No 516, January 1958, p 284 

44 ICJ Reports 1986, p 14 

45 1LM, vol 25 (1985), p 246 

46 ICJ Reports 1986 , pp 26-27 

47 ICJ Reports 1984, pp 431-36 

48 ICJ Reports J986, p 27 

49 Ibid, p 158, atp 168 

50 Hersch Lauterpacht, Function of taw in the International Community, (Oxford, 1933), p 389, 
ICJ Reports 1986, p 169 But for a contrary view that die Nicaragua case was not a 'legal 
dispute” , see Judge Oda, ICJ Reports 1986, pp 219-236, Judge Schwebel, ibid, pp. 284-296 
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Address by Sir Robert Y Jennings, President of ICJ reporting on the work ol the Court, before 
the UN General Assembly, 46th Session, 44th mtg , 8 November 1991, ICJ Yearbook 1991- 
J092,pp 205-212, nip 209 Tor the political role of the Court see id, and Shabtai Rosenne, 
note 9, pp 1-6 On 'legal' at opposed to 'political' questions in advisory proceedings, tee 
Rosenne, ibid , pp 702-8 

Ilans Kelson, note 10, pp 405-7, footnote 1, relying on UNCIO Documents 
For more on this, see R P Anand, note 34, pp 346-435 
ICJ Reports 19SS, pp 100, 107 

Fior a study of the frfli aux preparatoires of resolution 2625 (juev) of 1970, see VS Mam, note 
37 

The basis of legality of all law is ns acceptance by its subjects For more on this see Harold 
J LasKi. A Grammar of Politics (London, 4th edn , 1960 Reprint), pp 248-263 Formal law- 
making institutions are just the upper surface of an iceberg, the whole law-making process 
being part of the soenl process in a given society 

See for example the Declaration on Decolonisation 1960 (Resolution 1514 (xv) of 15 December 
1960), and comments thereon by Professor Manfred Lacks (as he then was) m his “The Law 
Ml Mid the The United Nations’ , Indian Journal of International Law, vol I, (1960-61), pp 


429-442 

See, e g , Julius Stone's critique of the Declaration on Defining Aggression, in his Conflict 
through Consensus UN Approaches to Aggression (London. 1977) 

Kclsen. note 10 pp (xui) - xvu), his Preface "On Inieipretanon” 

See Mam, note 37, pp 1-2 

Edward McWhinncy, United Nations Law-Mahng (UNESCO. Pans 1984), p 160 
ICJ Reports 795/, p 132 

This greatly modifies the traditional Lotus dictum (PCIJ Senee A No 10), P Z* “at 
Restrictions on independence nr Stales cannot be presumed 
Brownlie, note 5, pp 698-699 

hlicB^lhnoTmcti^Cose (Second Phase), the International Court spokeof Slate obligation 
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contemporary international law, • from the outlawing of nets of aggression, and of ge nocid e. ^ 
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Actors within the United Nations: 
Powers and Legitimacy 





THE LEGITIMACY OF THE COLLECTIVE AUTHORITY 
OF THE SECURITY COUNCIL 

By David D Caron* 

The ideal, once it is embodied in an institution, ceases to be an ideal and 
becomes the expression of a selfish interest, which must be destroyed in 
the name of a new ideal This constant interaction of irreconcilable 
forces is the stuff of politics Every pohucal situation contains mutually 
incompatible elements of utopia and reality, of morality and power 

E H Carr 1 

(T)he crucial question is not what principle is acknowledged but who is 
accepted as the authoritative interpreter of the principle or, to put it in 
institutional terms, how the process of legitimization works 

Inis Claude, Jr 8 


Introduction 

At this pivotal point in history, a fundamental and oft-raised issue is ''interna- 
tional governance ” Means of effective governance are seen as necessary to more 
complex arrangements of world order But achieving effective governance ulti- 
mately will mean the existence of institutions that legislate, that is, institutions that 
make decisions binding on the whole As a general matter, states have been skepti- 
cal of, if not hostile toward and consequently unwilling to accept, such gov- 
ernance The United Nations Security Council is a notable exception, in the some- 
times broad, sometimes narrow, area of international peace and security, the 
Security Council has taken decisions in the name of, and binding upon, the enure 
international community 3 


OEtheBoard or Editors Eaiiier drafts of thn nude were presented at the Institute of Interna- 
uonal Studies, the University of Cahfomta al Berkeley, on November 9, 1992. at a joint United 
•units Association/Russian Foreign Poliey Assooauon/Amencan Society of International Law Con- 
ftreoce m Moscow on December 7. 1992, before the U S Commission on Impmvtng the Effecme- 
Na , trons 0n rama TT 2. 1993, al die Annual Meeting of The American Society of 
^ "■ D C • ®" Apnl 2, 1993, and at a meeting of government and UN 

wjen who work with the Sixth Commmee of the General Assembly in New York on May 6 1993 

'fESST* fr ° m "* <te:ma0m “ *“ ““"W “ 4 from *' of ' T 

‘ Edward HAliETT Cam, The Twenty Years’ Crisis 1919-1939, ai 94 {2d ed 1945) 

0«c“ 6 v KMOUMsT* Ue " m ' UUHm “ “ P ° lu,cal Funa,m °f iht U™** Nobvm, 20 InTl 

39(1) of the Charter provides diet the trigger for acuon under Artdee 41 and 42 shall be 
£of “r. b L U ? k C ° Unal rf "*f “■ "«r to the peace, bSSSfcjSS 
8*0 2“ mMn ?5 «f "threat to lhe peace," see Leland Goodrich, Edvard Ham- 

7151 ” ™* UWT “ NmON! CoMMXW -«'' Documents 
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With the end of the Cold War, the most apparent ideological distinctions be- 
tween East and West, political and economic, ended As the “First” and "Second” 
woiids merged, the Iraqi invasion of Kuwait swept the world up in an endeavor 
that breathed new life into a United Nations long hobbled by the East-West con- 
flict The Security Council acted in utterly unprecedented ways, ordering eco- 
nomic sanctions and, ultimately, authonzing the use of force by "Member States 
co-operatuig with the Government of Kuwait" so as to implement the resoluuons 
of the Council and “restore international peace and security in the area "* This 
vitality has continued in the United Nations with the imposition of economic 
sanctions against Libya , 1 Serbia 6 and, most recently, Haiti 7 

It is thus with no small measure of irony that, as the international community 
finally achieved what quite a few of its members at least officially had sought — a 
functioning UN Security Council — many of them began to have second thoughts 
about the legitimacy of that body’s use of its collective authority For some, this 
irony has yielded to cynicism regarding the Council However, m view of the 
central role of the Security Council, both now and in the future, this irony must 
also give rise to determmauon to renew the Council and lay the basis for models 
of governance generally Hus article explores the roots and relevance of chai- 


A particularly uncrating recent issue involves die competence of the Security Council to establish, 
by binding decision, an ad hoc cnimnal court Stt Letter from the Permanent Representing of 
Fiance to the Secretary^ eneral, UN Doc S/SS266 (1993) 'TOhe establishment ora [ad hoc) Tn- 
bonal would be an appropriate measure it It seems ldcdy to attarn or facilitate the Objecdveof 
restoring international peace and security - U at 13 The Counol ultimately estahhshed an ad hoc 
tribunal in Resolution B27 (May 25, 1993) 

* SC Res 678, para 2 (Nov 29, 1990), nfnatid m 29 ILM 1565 (1 990) 

« In response tothe destiucuon of Pan Am Flight 103 mid OTA Flight 772, the Secumy Counol 
unanimously passed Resolution 731, inter alia, utging the ? „.!! 

nuests for the surrender of the bombing suspects for Inal in die United States or the Untied King 
dom. the disclosure of all relevant mfoimanon and the payment nr appropriate compensation ». 
rT 7S1 (Jan 21, 1992), reftml id m 31 ILM 732 (1992) When Libya failed to com^y. 

r- 1 aeung under chapter VII, pasted by a vole of 10 for, 0 agamst and 5 abstentions (Cape 

wL China, Indm. Morocco. Ztmbabwe), Resohiuon 748 unposmg dtplom.be ^ 

Uons upon Libya if Libya failed tn comply with the demands m Resoluuon 731 and u ’ 
steps toward ceasing all terrorist actions by April 15, 199S SCRes 748d»tar !. 

3 V r ^lIu to the violence m Bosma and Hemegtmns. the Secumy Council adopted Roduuon 
752 (Mavis 1992) rtpnnui in 51 ILM at 1451, setting forth various demands aimed" 

fighting On May 50, 7 1998^he Security CoundQ, ^^^^g^j^gf^idgagmpming 

agamst and 2 abstentions (China, Ztmbabwe), Resohl (Serbia and Montcne- 

economtc and dtplomade sancuons against die Federal Republm of Yugon a w 

easssasssssSsSsSssK 

MfirHmU, NV 1*"=, authorized more ltmaed nmcUons against Ham 

Earlier, the Organ! ration of Ameraan States MM autnOT^ recendr under Resolution 

On September SO, 1991, dm OAS P ermanent lde 6 < of the OASChaner, 

AG/RES 1080 pOU-O/91) and acting P UIS ”™”j’ i9&5®oc OEA/Ser A/41), convened an ad 

as mended by the Protocol of Cartagena del»d“ a,, body, without veto, adopted Jy 

hoc Meeting of Consutanon < OctoterS and 8, 1991, respea.vety 
Consensus Resoluutms MRE/RES 1/91 rntdM^^*/^ for u ^ memben ^ ^ go*in- 

Pdf is restored to office 
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lenses to the legitimacy of the Council's use of its authority, and suggests some 
ways that the forces mouvattng such challenges may be addressed 
A basic assumption often made in discussions regarding allegations of illegiti- 
macy is that those allegations make a pracucal difference Whether this assump- 
tion is warranted is touched upon in part I Accepting tins wsumption for the 
moment, however, the conclusion reached in the case of the Security Council i 
that the likelihood of conUnued collective action depends in part on the perceived 
legitimacy of the decision maker, the Council itself But, as Andrew Boyd ob- 
served of the Council twenty yean ago, “the first time the tool is used there are 
-wet bound to be complaints, from one quarter or another, that it is bent 
simsterly Even amid the virtually universal agreement that the Iraqi invasion 
should be reversed, some were uneasy about specific aspects of the Security 
Council's decision 10 lake concerns have been voiced m the months since, both 
generally, 11 and particularly when the Council acted in regard to Libya 


• I gam the impression from individuals involved with the Security Council that the cutting edge ot 
their concerns about the Council is shifting Two yean ago, even one year ago, the concern of a 
substantial group of states was, as noted in the cod, the legitimacy of the Council’s use of its authority 
Agamsi the background of the difficult situations m Serbia, Somalia and Cambodia and the haid task 
of finding resources to match both rhetoric and aspiration, the concern of many now is with the 
reality of the Council's “power ” See, eg, Paul Lewis, UN urn Amors on Peace Efforts Increased 
Cosh Raise Doubts About Ability to Finance Its Future Operations, NY Times, May 16, 1993, §1, at 9, 
Richard Bernstein, Smptng « Growing at UN 's Weakness as a Peacekeeper, NY Times, June 21, 
1993. at Al, The United Nations Heart of gold, limbs of clay. Economist, June 12, 1993, at 21 If the 
United States does not assume the burden of making real the orders of the Council, as in the case of 
Iraq's invasion of Kuwait, is the Council revealed as a paper tiger mostly roaring condemnations and 
occasionally establishing regimes of economic sanctions of questionable efficacy? “There un t any 
concert of powers out there to join If there is to be collective action, it will happen only if the U S 
not only participates, but plays a leading constructive role ” Jeane Kirkpatrick, Facing a World Witt* 
out Threats, New Perspectives Q , Summer 1992, at 10, 12 See also Michael Gordon, New Strength 
forUN Peacekeepers US Might, N Y Times, June IS, 1993, gl, at 11 Although serious indeed, this 
mote recent concern about power does not moot the earlier concern about legitimacy The more 
recent concern may increasingly preoccupy those on the front bne, but ultimately we will need to 
address the first 

9 Andrew Boyd, Fifteen Men on a Powder Keg A History ofthe UN Security Council 222 
<1971) 

*• For example, the Colombian representative stated just pnor to the adoption of Resolution 665, 
the resolution authorizing the use of man time forces to implement provisions of the economic sanc- 
tions against Iraq 

We are under no illusion that when the Council comes to vote on this draft resolution it wiH be 
establishing a naval blockade 

That neither worries nor frightens us, but we wish to be candid We feel concern over the 

fact that m this draft resolution the Security Council is delegating authority without specifying to 
whom Nor do we know where that authority is to be exercised or who receives it Indeed, 
whoever does receive u is not accountable to anyone 

UN Doc S/PV 2938, at 21 (1990) 

Many more, and much stronger, statements can be found by persons who do not r ep r ese nt a 
government See, eg, Enlone Childers, Gulf Crisis Lessons for the UN, 23 Bull. Peace Proposals 
129 (1992) 

11 See, e g , the statements of various slates during the UN debate on the Agenda for Peace, infra 
note 16, summarized in Peter J Fromuth, The Making of a Security Community The Untied Nations 
After the Cold War, 46 J InTl Aif 341, 363 (1993) See also Charley Reese, The UN Justa Front, 
Oakland Trib , Dee 15, 1992, at AIS 

14 See, eg, Bach M Ah, White House Plays the Libya Card, N Y Times, May 5, 1992, at A18 (letter 
to the editor) The Economist expressed the general sense of these concerns, observing* "The council. 
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Thus, as the ideological obstacles to collective action that characterized the 
Cold War appear to have receded (or at least greatly diminished, since China — or 
any permanent member for that matter — with its veto could end the activism of 
the Security Council), the international community faces the perennial core ques- 
tions of how to decide that a threat to international peace and security exists and 
that collective action is required There are at least two aspects to these questions 
the first concerns the acceptability to various states of the process of decision in 
the Security Council, and the second inquires into principled justifications for 
collective action Although I focus here on the process of decision, consideration 
of both aspects is essential to the rejuvenation of the Council Consequently, this 
article should be viewed m combination with the work of other groups exploring 
the substanUve bases of collective action “ 

These fundamental questions regarding the Council reassert themselves at a 
tune when change seems both possible and overdue It is a time when many 
quesuon whether the correct states hold the veto M It is a time when the Soviet 
Union dissolved and succession to its seat and veto became an issue 15 Finally, it is 
a time when fundamental change in the United Nations seems possible as a result 
of both the renewal of interest m the Organization smce the gulf war and the 
upcoming fiftieth anniversary of the Charter 16 
In examining the Security Council's exercise of collective authority, I found my 
research and conversations with colleagues continually returning to basic ques- 
tions as to what it means to speak of an institution's use of authority as illegiu- 
mate Part I briefly considers these basic questions ” Part II identifies and dis- 
cusses five particular circumstances that underpin two broad perceptions °f ifir" 
intimacy regarding the collective authority of the Security Council In pan Hi 
evaluate whether proposals for reform of the Council are addressed to these e 
circumstances The proposals include reforming the veto, increasing die Council s 
membership and opening up its proceedings so as to engender a sense ofgreater 
participation m the Council by UN members generally The first route, reforming 
die veto, does not appear likely to occur any time in the near future The second, 
increasing the size of the Council, indirectly might increase the perception of 

exult northerners, has been reborn to keep *e peace m a manner «*>»•• «h. i 
grumble touthemere, the eounol » becoming a Hag of convenience lot old time netwmpenalim 

Art! and Soencei, the Council nn Foreign Rdauoni and the Hemyl- Sumiun Cen * 

Caonm Noaus os JumvrtD Ihtsavsnuon (LmmtW ReedfcCml ££ 

Durch & B M Bczchman, Krarmc « 

ls Set, eg. Yehuda Z Blum, JhrnmJVtta ^^^sSamtoeeme the Soviet Srvi. N Y 

of the Secretary-General, UN ^J^^ 7 ^pm»uon .hould be complete by 1955 "> 

« ton, end ^ 

World Drier. Hague Y B InPl L. (forthcoming) . 
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legitimacy, but risks weakening the Council's ability to function The third, open- 
ing up the proceedings, holds die most promise of minimizing percepuons of 
illegitimacy, but likely will not suffice 

Since the veto will probably last for some time, part IV suggests practical means 
to deal in part with the legitimacy concerns expressed Specifically, I identify and 
explore a new use of the veto — which I term the "reverse veto” — that tends to 
undercut the legitimacy of the Security Council’s collecuve authority In particu- 
lar, I pomt to the importance of distinguishing between the authority to inmate 
an action and the authority to modify an action already initiated Recommenda- 
tions are put forward for dealing with this use of the veto that, unlike proposals 
generally involving the veto, do not require amendment of the Charter 

The structure of the Security Council was and will be a political decision mixing 
“elements of utopia and reality, of morality and power " But the wisdom of the 
initial political decision may diminish over time and structural changes are not 
easily gamed in international organization Yet, although aspects of the Council 
are indeed anachronistic, it is functioning and, overall, functioning well m diffi- 
cult circumstances The challenge is to refashion the ideal without losing the 
reality 

I “Legitimacy" in the Context of International Governance 

If this study m part seeks to understand and respond to questions regarding the 
legitimacy of the Council's use of its authority, then it is essential that we under- 
stand what motivates and influences such questions In recent years there has 
been substantial discussion of the notion of “legitimacy” by the legal community 
in general, and the academic international legal community in particular 11 The 
extent of this discussion, however, is quite small in comparison to die degree to 
which this rather nebulous term is loosely employed It is not the purpose of tins 


™ A central part ot the recent international law discussion a Thomas M Franck, THe Power of 
CccrTTMAGY Amonc NATIONS (1990) As to associated conunentar), see, e g , Jose E. Alvarez, The 
0 } "The Power c/Legtiimac, Among Nat, am" by Thamai U 
„ twm’ 2 \, N ,J U L Pou 199 l 1991 )' Bencho Geotgiev, Letter to the Editor, BS AJIL 554 

11H89J, and Martti Knskeniucmi, Book Review, 86 AJIL 175 (1992) 

See general;, Ernsts Haas, When Knowledge Is Power. Three Models of Chance in Inierna- 
tionm. Ouuinznrom (1990), Tom Tyler, Why People Obey the Law (1 990), Matghenta Cucci 
lu * Mem °f Governance, tn LEOmMACY/Iiorromt 20 (Athananos Monlalca ed , 
Mmn “ Cranston, From Leg.ta.mn to Uptmuy, sn LECmMACY/ 
S, S6 ' JuR0 “ HteSRMAS. LegmmabcnspnMme mSerwtT SIoo^TzurRe- 
“ra Hbtowschen Matouausmus (1 976), Imitated m JOrgen Habermas. Commu- 

^ Soc,o!o ® 1 385 Wis L Rev S79, : njoSihabert, 
Onter tnXootrni ^JT^ 1 on the Impambihly to LegUmue Legilrmaliont nfPnlmml 

^.mlEcmMACY/L^mMrrtn^ra, atge.Jerenie Slater, The temte cfLgdmnmmmhZ. 
ddta^Orpmeoliom .The Orgameabm aJAmencan Slain and the Dmimcan Crmr, 23 InTlOrg 
eumfeen, mtigman eumffeme, 

»*<* - The Z^Latm ofEmpe^Z 
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(discussing conceptions of legitimacy “well beftffeUie French RevohittOT^J ' *' 


WO 


Collective Security Law 


1993] THE LEGITIMACY OF THE SECURITY COUNCIL 557 

article to set forth a general account of the notion of legitimacy in international 
governance, rather, in this section I present some basic observations so as to 
situate the inquiry and analysis that follow 

Legitimacy is approached here primarily m social and political terms, I focus 
specifically on the pohtical and social dynamic that accompanies allegations of 
lUegitunacy 20 As an occasional feature of pohtical discourse, perceptions that a 
process is “illegitimate" are difficult to describe because they reflect subjective 
conclusions, perhaps based on unarticulated notions about what a fair and just, 
or perhaps on a conscious utilitarian assessment of what the process means for 
oneself 21 At a minimum, allegations of illegitimacy manifest dissatisfaction with 
an organization M 

If this study also suggests that attention be given to perceptions of illegitimacy, 
then it is important that we understand whether and when such perceptions in a 
practical sense warrant attention Although 1 think it clear that perceptions of 
lUegitunacy can matter, precisely when and how they matter a hard to say because 
the determinants of their significance in practice remain unclear “ Is an organiza- 
tion perceived as legitimate more likely to be used and thus more likely to operate 


»Thii perspective parallels Habermas's view in Ltplmalum, mpm note 19, at 178, that 
'■flleplunacy means a political order's worthiness lo be recognized “ It is, however, both very difficult 
and simplistic in characterize one’s task as simply lo observe the phenomenon of legitimacy In pan, 
emphasis on understanding [he sons] and political dynamic of legitimacy, rather than die philmophi 
ral inquiry into what forms of governance are “just," reflects the lick of consensus on the tatter and 
the potentially persuasive allegation* implicit m the former 
An ironic consequence of this normative ambiguity a that the process by which concerns about 
lUeotnnacy are addressed may become the best substitute for consensus about what is legitimate ™ 
observation alio explains why my attempt here to provide an account oTa dynamic shades mio pmaa 
serving as a strategy for rrconoliauon, which perhaps could lead to consensus at least “ “ “ 

illegitimate See, eg. HAAS, supra noie 19. al 193 ("Moral progress, if on lo be Warned by means 

associated with mternanonal organizations, must he defined in procedural terms 1 

11 In an anproach focusing on the soaal phenomenon of legitimacy, [film legitimacy of an older o 
dommz3 P ~d agzLt the ££ legiumacy on Urn pa* of dune 
tvon” Habermas, Uptmatim, supra note 19, at 199 For Hass, mpm note 19, at 87, 
similarly, hut perhaps mlh more calculauon by those acrepung a. “earns when *= 
the organization and generally implements collecuve decisions because they are seen to serve 

Statements voltang nustros. or summon of die " 

non *^27, wry None of us, except on rare uccrara ro. + ~ J'jrTES?Z 
states whether they view an imematmnal orgarox^ m epunure or Lj£ xim Profes 

whether and how such a perception may influence *eufuiure mq unyTSaroe „ „ based 

sar Tyler's Wh, P«*l* Obr, the U* » of Se aS^ S^Lhe mrpnse of the 

on empincal research, the questioning off- 67 more^eruun pumshmem as the prone 

domestic reabsts who tend to speak m term, of greater ano more ccruu 
determinant of compliance, Professor Tyler concludes 

People obey the law because they hel'eve thatit u their experiences 

' A Tc^ fS — rro'^^s wheth^ have had a chance lo ,ia,e then 
case and been treated with dignity and respect , 

^ supra note 19. a, 178 

genere^ others perhaps empmral approach and dm 
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conclusion that die perception of legitimacy 
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within the full scope of its agenda ? 24 Or is the concern with illegitimacy over- 
stated 5 Is the truth of the matter that the effectiveness of an institution such as 


the Security Council can withstand occasional perceptions of illegitimacy 5 As 
Haas observes, “States may grudgingly meet the organization’s expectations with- 
out at the same time appreciating or valuing them " !S 

Although a general account of the determinants of the significance of percep- 
uons of illegitimacy is not available, one can hypothesize how such perceptions 
may bear on the effecuveness of an organization Let me suggest five examples of 
how perceptions of illegitimacy may work against the effectiveness of the Security 
Council First, they may lead to failure to pass a resolution — not necessarily be- 
cause the underlying objective is questioned, but because of suspicion about the 
details and where it will lead Second and more likely, such perceptions may lead 
to a refusal to adopt as strong a resolution Third, they may make it difficult for 
states to build the domestic support necessary to act under a resolution For 
example, because of such perceptions, a state may have trouble convincing its 
citizenry that granting landing rights to aircraft en route to a UN-authorized 
action is supportive of community concerns rather than the thinly veiled imperial- 
ism of the Council’s permanent members Fourth, such perceptions may lead 
states to move more slowly m supporting a resolution, in terms of the sending of 
troops, the provision of financial support, or the enforcement of embargoes 
Fifth and last, such perceptions may lead either intentionally or accidentally to 
actions and strategies that weaken the Council 86 

These possible scenarios are most likely if the perception of illegitimacy is held 
by a particularly influential actor or shared by a larger group of actors that in the 
Aggregate are influential Correspondingly, isolated allegations of illegitimacy by 
actors at the margin of an organization would likely have little significance for the 

u Broadly speaking, a perception of illegitimacy might be said to affect the effectiveness of an 
institution hi two ways First, it might undercut the perceived legitimacy of the rules that emanate 
from the institution Second, it might threaten the future effectiveness of the institution Thus, the 
perceived legitimacy of the Security Council may influence both the willingness of states to obey and 
support particular decisions of the Council and its future use generally This is particularly so when, as 
m the case of the Council, the organizational agenda itself is controlled primarily by the members and 
then- disposition toward the setting of that agenda may be greatly affected by their perception of the 
legitimacy of the organization 

Haas, supra note 19, at 87 For a critical view of the practical significance of legitimacy, see 
generally Hyde, supra note 19 


As to the last possibility, it is worth recalling Claude’s observation, supra note 2, at 368, that 
tpjohacs is not merely a struggle for power but also a contest over legitimacy, a competition m which 
tne conferment or denial, the confirmation or revocation, of legitimacy is an important stake ” Over 
what alternatives, then, is there a "contest” in the case of the Security Council? One might conclude 
that if there is no viable alternative, an allegation of illegitimacy cannot be of much practical signifi- 
cance See Habermas, Legitimation, supra note 19, at 178-79 But the lack of alternatives also may 
mean that the contest regarding legitimacy involves higher stakes for the organization involved and 
tne issues before it With no alternate route to promote, the contest ultimately may reduce to the 
of contemplated action or pressure for reforms by the dissatisfied, not because they have an 
cniate order to propose, but beaus* they simply desire to move away from the status quo For 
men- part, stales now working through the Councrl, such as the Umted States and the United Kme- 
dom, in turn may view the refusal of an ineffective Councd as not bemg legitimate and, as a conro- 
quen re. may return to the unilateral, imposition of force or sanctrons upon the allegedly offending 
N in™, g k ?CUr ™ ea,fa ’ the United Nations for the Pest-Cold War Em, in Whose 
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organization as a whole Assuming that there will always be some actor at the 
margin who calculatingly alleges that a certain means or act of governance is 
illegitimate, the issue becomes what influences whether such an allegation reso- 
nates with others more influential and thus may lead the allegation to take on 
greater significance If actors at the margin often arc the “root” of the allegation 
of illegitimacy, then the “echo" is how other actors, more central and influential, 
react upon hearing such an allegation Given the existence of the root, the chal- 
lenge for governance is to address the likelihood of substantial resonance with 
others Given also that the identity of the speaker at the margin, for example, a 
terrorist state, likely is already discounted by the listener, the task is not to dis- 
credit the speaker, but rather to address what gives rise to the receptivity of the 
listener 17 

From this perspective, an important question is what circumstances influence 
the formation and course of such perceptions?” Although the perception of 
illegitimacy with which we are concerned can spnng from the taking of an illegal 
act, it often seems to arise from a deeper criticism of the organization " Even if 
an organization acts in accordance with its rules, it nonetheless may be viewed as 
illegitimate against some broader frame of reference 80 

In one such frame of reference, allegations of illegitimacy appear to manifest a 
sense of betrayal of what is behoved to be the promise and spirit of the organiza- 
tion ’ 1 It is this promise and spint that allows the organization collectively to 


difficult is peel of the perception of dlegittmacy u die difference in “jophonomon" of die 
different acton On die one hind, officials with foreign mintstne. dote to and involved wdh the 
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they would accept dm the almeiure and operanon of the Conned a a matter of power, and indeed it 
u m dut light that they mule consciously would frame iheir objections to such snneture wAapm- 
uon m the language of Iqgilinncy But at whom a llus miliauve targeted’ If this mageof calcuhomg 
ZZZfita Jrid nrn other acton close to the Council ree dnough this phff ' or nmp* 
discount it? Inasmuch as i substantial part of Ihc critique of the Council turns on 
Permanent Five, and alludes to die clored nanire of their deliberations and 
perhaps the answer in the case of the Conned, « m ratal cases, a that even the 

are a nux of the insider and the outsider sunullaneouslf both discounting die language 
leotunacy and being drawn 10 die values implicit ui such phrasing , h , 
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legitimate ideas or actions Such collective legitimation at its worst masks, but in 
some cases perhaps limits, the extent to which particular actors pursue their own 
agenda under the banner of collecUve action The loss of the perception of legiti- 
macy is tied to loss of the ability to legitimate and consequently results in a 
reexamination of motives “If the U N loses its credibility, the Security Council 
would still be able to order governments about, but its orders would have lost 
their international sheen and look more like big-power bullying ” S! All of these 
considerations suggest that, although international organizations are not world 
government and a realist’s recognition of power is built into their consntutive 
documents, these orgaruzauons hold the promise of something more than politics 
as usual 35 Thus, I would argue that an important area within which perceptions 
of illegitimacy resonate m die case of international organizations is exemplified by 
that space between the promises of the preamble to the charter of the organiza- 
tion and the realities of the compromises in the text that follows, a space m which 
there is discretion regarding the use of authority In this sense, the belief that 
there is too great a discrepancy between what the organization promises and what 
it delivers would be at least one major circumstance permitting the resonance of 
allegations of illegitimacy Sometimes — and I would assert this is the case with the 
veto — the potential to betray the promise is built directly and tragically into the 
organization 

Similarly, the perception of illegitimacy may spring as easily from not acting as 
from acting The critique of the Security Council at present focuses on the legiti- 
macy of its use of authority However, restricting its use of authority is not neces- 
sarily an answer because an ineffective institution m all likelihood would also be 
perceived — albeit perhaps by different states — as illegitimate An institution is 
created for a purpose To serve that purpose effectively, it is provided a measure 
of audionty M The failure of an institution to govern out of inability to use ns 


nom between one lender and one borrower, then that situation seems subject to at least a different 
legitimacy critique The critique used for the miematumal otgamiautm seems less applicable in the 
bilateral case because the power of the lender has not been clothed with the symbols of authority, 
there s no or little pretense of legitimacy to enuque In the bilateral case, we do not critique the cloak 
of legitimacy, but rather the mouves of power 
* °P m ,lu c, vi, supra note 12, at 14 

In particular, there u a promise of good £uth and honest dealings with one another and in mint 
WKfcvtalangs As Wind Goodrich wrote J 

m .h ere u, perhaps “ excessive tendency today to view (he United Nations simply as a set of 
otpns and procedures made available to its Members m much the same way that various mrchan- 
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' h ?f the madur,c b '“«“ *re the basic commtmems of Members, the purposes^ 
Which the machinery u put, and the spmt which govern its use purposes to 

UXMTO GOOTRICH K°»£A. A STUDY OF U S POLICY IN THE UNTIED NATIONS 2 (1956) 
have ,r, note 19, at 87, “authority consists of the abibty of the organization to 

h»ve its decisions implemented irrespecuve of the goodwill of the members conceme^PrafLor 
0f >'*■“"** » tm dose to, ffnoiXocal mth tS 

Sgrae that anthonty" sqpufie. the abtluy of the orpmzauon to coerce complmnlTS^ 




Collective Security Law 


562 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol 87 552 


mg practices that may further an ongoing dialogue as to the legitimacy of any 
particular action 

As it is both difficult and simplistic to characterize one's task as observation 
alone, so also is it simplistic to focus on the relation of process to perceptions of 
illegitimacy without considering the substance of what is being discussed m rela- 
tion to those perceptions As noted above, there is substantial work m progress on 
elaborating principled bases for intervention, and I believe that work on both the 
principles at play and the process of decision needs to be undertaken I emphasize 
process m this article, however, because even in the face of agreement on the 
principles to be applied — and in many cases substantial agreement already 
exists— legitimacy concerns often arise in relauon to die details of their applica- 
Uon to a particular case !6 Successful outcomes will go far in painting over per- 
ceived defects in the process of decision It is ultimately the process, however, that 
may allow participants who are somewhat distrustful of one another to believe in 
and support the organization 


II Challenges to thv Legitimacy of the Security Council 

The Security Council through its decisions can both legitimate and legislate It 
can legitimate the acuons of others because it can purport to authorize those 
actions on behalf of the United Nations It legislates in that its decisions poten- 
tially bind all states — both members of the United Nations that are not then 
Sitting on the Security Council and states that do not belong to the United Nations 
at all In short, the Council has substantial authority. 

The current challenge to the legitimacy of the Security Council’s use of that 
authority may be seen to have at least two major dimensions Giving rise to each of 
these dimensions are a number of circumstances. Some of these circumstances are 
often discussed, others rarely mentioned, and one — crucially important m my 
view— has gone virtually unnoted Although not wholly separate, the two broad 
dimensions of the challenge to the legitimacy of the Security Council’s use of its 
authority reflect the perceptions (1) that the Council is dominated by a few states, 
and (2) that the veto held by the pennanent members is unfair The next two 
sections examine these two dimensions, ultimately identifying five circumstances 
that give nse to them In considering these dimensions and circumstances, one 
should bear m mind the potential perception in the background referred to in 
part 1 namely, a Council that fails to employ its authority effectively will also be 
viewed as illegitimate 


The Perception of Dominance of the Council by a Few States 

A major charge against the Security Council is that it is dominated by several of 
the pennanent members « Interestingly, although the Council’s votmg rules re- 
quire that at least nine of the fifteen members must vote m favor of an action 
potennally bmdmg all the members of the United Nations, it nonetheless suffem 
hum the aUegaticm of dominance by a subgroup of two, possibly three, or some- 
times aU five pennanent members" At least ten, but most often thirteen or 


* Accord Claude, supra note 2, at 369-70 
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m ^ ^ wrote * at "the Unwed Nations has been brought 

^ Work rf *f Bntish-Amencan alhance against the Muslim uorid 
and third world countries As pointed out aboi c, there will always be dissenting 

voices to the use of collective authority What is important is whether such chal- 
lenges to legiumacy, for whatever reason they are voiced, echo m the concerns or 
othos For example, the recent concerns of three U S political scientists do not 
conflict with, and could be said to support, the charge made by Mr All "The reil 
problem was that leadership turned into headship, where decisions for the group 
are arrived at unilaterally by a leader whose overweening power ensures that 
subordinates will have few other options than to comply ” 40 Or as Burns Weston 
observed, “the process by which Security Council Resolution 678 was won, while 
perhaps legally correct stndo sensu , confirms how complete the power of the 
United States over the UN policing mechanism had become in the absence of 
Cold War opposition ,hfi 

At first blush, it might seem that the need to have nonpermanent members, in a 
significant number of cases from the developing world, join the permanent 
members in voting for a particular measure would block dominance of the Coun- 
cil by one, two, or even five states This statement presumes, however, that each 
member's decision about its vote is independent Thus, one can imagine a 
member asserting that, even though its vote formally was needed for passage, the 
actual process of voting was dominated by a subgroup Less extreme, and proba- 
bly closer to the mark, would be the assertion that these nonpermanent members 
were broadly m agreement with the need to act, but not necessarily with all the 
particulars of the draft resolution In this situation, dominance consists of the 


ability to push a certain proposal through to adoption 
Although not articulated by those concerned, this dominance can be seen as 
arising in three ways that should be carefully distinguished 
First, dominance can result from the power of the permanent members tn interna 
tional affairs generally The power of the permanent members generally tn the 
world potentially allows them outside the Council to influence the behavior of 
states within the Council Professor Weston recounted, for example, various re- 
ports of U S promises of rewards and threats of punishment outside the Council 
so as to influence the vote on Resolution 678 authorizing the use of force against 
Iraq 4 * Importantly, just as it is alleged that the United States in essence bought 


99 Mt, supra noic 12 

40 Andrew F Cooper, Richard A Higgott t. him R. Nos«al Bound to FvtUz.1 Uedrrji ip eni 
Fellowship m the Gulf ConJUet, 106 POL. Set Q 391, 467 (1991) 

41 Weston, stipm note 34, at 525 

41 Id tt 523-25 Ho list includes the promise of financial help (o Colombia Cored I tone, Fihwpu 
and Zaire, agreement with the Soviet Union * to help keep Estonia, Latvia and t Jihnaiua oui of the 
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Collective Security Law 


107 


564 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol 87 552 


votes, so is it as possible that some states demanded that their votes be bought In 
any event, allegations of influence or demands outside the Council have not re- 
surfaced in regard to the proceedings that followed the adoption of Resolution 
678 In this sense, Resolution 678, and the urgency attached by the United States 
to its passage, may be the exception rather than the rule However, the wielding of 
such power in international affairsneednotbe overt. It is generally in the interest 
of small states not to alienate the permanent members 

Second, dominance can result from the capabilities of the permanent members 
within the Council The staffing capabilities of the permanent members within the 
Council allows them disproportionately to influence the outcome of its proceed- 
ings The delegations of the nonpermanent members can simply be overwhelmed 
by delegauons of members such as the United States As in litigation where one 
side can afford what is relatively a vast amount of assistance, the initiative resides 
with those with the greatest capabilities The other side is reduced to trying to 
respond to the initiatives of the more capable Thus, the drafts under discussion 
are qffered by permanent members, and the scheduling of meetings and informal 
discussions is quite naturally dominated by those most able to attend The situa- 
uon is aggravated substantially by the permanent members’ practice of working 
out most decisions in informal consultations among themselves 48 

This is not to say that the capabilities of certain states within the Council should 
be curbed dramatically Indeed, given the hesitancy, if not passivity, of others, it 
can be strongly argued that if certain states did not draft and then push resolu- 
uons, nothing would be passed, and the organization would be ineffective It is to 
suggest, however, that we need to look to how institutional structures may ensure 
that all the members of the Council play a role in its task of governance despite 
differences in capabilities 

Moreover, the relatively much stronger capabilities of the Permanent Five 
within the Council are accentuated even further when a sense of urgency focuses 
the Council's efforts on quick passage of a resolution As has been apparent in the 
Council’s action regarding the conflict in the former Yugoslavia, the longer a 
response is considered, the greater the influence of nonpermanent members can 
become 4-1 Also accentuating this aspect of dominance is the historical weakness of 
the Secretary-General as a referee in the Council acting to redress imbalances in 
capability 48 

Third, dominance by a group of states can result from disproportionate representa- 
tion of that group on the Council Representatives of states other than permanent 


in the Council, Hg, sanctions m place since tne nananraen Square massacre and to 

BulX loan of *114 S million to China Finally, Weston cues the report that, as a 
result of Yemen s negative vote on Resolution 678, the United States said u would cut off its *70 
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members icmictimci ni.iinl.nn that die Council does not hold its authority loam, 
"wleljt because its composition is "not representative Hus conduston is reached 
often by a logic (hat one hopes is confined to the United Nations Simply put, the 
argument tuns that, since there arc more states now dian there used to be, there 
should be a corresponding proportional increase m the sue of the Council’' 6 The 
mote satisfy mg explanation is that, although a Cornual of fifteen could be “repre- 
sentative, the Council ,is currently constituted is not representative Moreover, 
because tt w very hard to redistribute the present membership pie, initiatives 
nccc5s.inly seel, to regain representativeness through a remedial increase m the 
pic Interestingly, representatives who express this view focus far more on "repre- 
sentation" than ’'dominance" eten wnthni the present scheme of representation, a 
circumstance Id cly explained by the fact Ilia! their prime motive is to increase the 
opportunity for membership on the Council 
Despite die possibility of such oilier motives for this position, the dominance of 
a group of states oscr the Council's proceedings ccrtamly could be possible be- 
cause of their disproportionate representation in the Council's membership How- 
espr, I do not think this possibility explains die dynamic now at work in the 
Council As discussed more fully below, when present proposals for increasing ihc 
sire of die Council arc evaluated, they do not appear either to mitigate signifi- 
cantly tlw permanent members' dominance or to alter sigmficandy the current 
distribution of representation 


The Perception of Unjarmest Sumnmdmg the Veto 

Concern over die veto has dominated discussion of die Council since Us birth 
The rtsenii.il innghi to be sought is how concern over the veto lias been trans- 
formed lij the end of the Cold War Previously, lire primary concern centered on 
how die veto presented the Council from doing anything The concern in the 
currently more acute times has not been fully articulated, but I suggest that it has 
two aspects 

ITrsl, the five holders of the veto, and whatever states any of the five is willing to 
shield, potentially arc fret from the governance of the Cauncd Since for almost 
all of the Council's existence it did not act, the freedom from governance of some 
was not a significant problem because few states, if any, were governed by it n But 
as the Council begins to function, the question becomes arc there states that will 
be governed and states that will not’ The ability of the Security Council to take 
decisions binding on the community as a whole in the area of peace and security is 
a strong form of governance The seto means, however, that certain members of 
die community potentially are not governed In the context of the Council's 
actions in response lo Iraq's in\ asion of Kuwait, the question for many became is 
there a double standard— will the Council be as assertive wnh Israel as it was with 


“Another njuinera raised n ihii, Inumuch a the Council ha inure work to do, n ihoold have 
more members To the contrary, more members might only generate more worfc in terms of coordma 
non, and more work reems to suggest a need tor an mcreae In stair rather than 
" Ii is of cause n simplification to rt> there ms no goiemanee or no concern witfidouMciund- 
ards poor to the recent acmil) oftheCouncd Freiwusly, Ihe charge of a double standard generally 
involved the w ifiingnea or UN members lo mtwae ihe Wcsi «d Im* b mjiot somlot or other 
■nurd World slates ire n»mas M Fn nek, O/Gnnts ond Cmtb ft Were a 
Willed Menem?, 78 AJ1U811 ( 19 B 4 ), Then van Eoven, tetter to the Editor, 79 4JH- 714 (1989) 
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Iraq’ 48 When the Council acted against Libya, the question became is it only the 
Arab world that is so governed 5 There is no simple answer to these questions, but 
the permanent presence of some members, with vetoes, dearly gives a privileged 
position to a few 

Second, the veto distorts any governance undertaken because it severely limits 
the basis of possible discourse Such distortion is discussed m detail in pan IV 
What is important to see here is that this impact of the veto reinforces the percep- 
tion and reality of dominance of the Council by the permanent members 

The Ftve Challenges 

There are thus five challenges to the legitimacy of the Council’s use of its 
authority 

• The perception of dominance of the Secunty Council by a few states 

1 Dominance because of the power ot those states in international affairs 
generally 

2 Dominance because of the capabilities of those states within the Council 
8 Dominance because of the disproportionate representation of those 

states on the Council 

• The perception of unfairness surrounding the veto 

4 Unfairness because of the possibility of a double standard in gov- 
ernance 

5 Unfairness and dominance because of the disabling effect of the veto on 
the sense of participatory governance 


III Evaluating Proposals for Reform 

Having sketched the circumstances that give rise to perceptions of illegitimacy, 
I consider m this section die degree to which suggested reforms might rectify the 
problem This task is particularly important because the motives behind some of 
the reform proposals have little to do with remedying the circumstances underly- 
rng concerns about legitimacy. 

Ideally, reform should promote the international community’s objective in the 
Council an effective mechanism for the maintenance of international peace and 
secunty *> And, as asserted in part I, the perception of legitimacy regarding the 
authonty necessary for such a mechanism is desirable for both short- and long- 
term effectiveness Now that the Council is acting, legitimacy arguably is essential 
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to ensuring its long-term effectiveness But just as it seems wrong to gain effective- 
ness at too great an expense to legitimacy, so docs it not make sense to increase 
legitimacy at die expense of a significant loss in effectiveness Thus, I will argue, 
for example, that we should take care m rushing to increase the size of the Coun- 
cil That slates individually desire the status of membership and propose expan- 
sion docs not mean it makes sense collectively The Council could probably ex- 
pand somewhat without significantly decreasing ns effectiveness The issue, how- 
ever, is* how much could it expand without such a loss? Would a Comal of 
twenty-five members remain cffectne or would we see the emergence of the 
unending procedural spirals seemingly endemic to the Second Committee of the 
General Assembly? As calls for increased membership and other proposals are 
considered, the relationship of power and legitimacy to effectiveness must be kept 
in mind 

The fundamental question is how should the decision-making authority of the 
Security Council be allocated so as to maximize the effective use of its authonty 
and the perceived legitimacy of that use 5 The powerful presence of the veto, 
however, has tended to capture attention in a way that misplaces the Focus of both 
the academic and the diplomatic worlds Simultaneously, the driving force behind 
diplomatic concerns often seems to be more the preservauon and attainment of 
status than the efficacy and legitimacy of collective decision It is the latter con- 
cern that falls to the academy The proposed reforms lend to fall into three broad 
categories, which will be considered in turn 


Reform of the Veto 

Practically speaking, it is quite unlikely that the veto can be eliminated or even 
significantly limited Moreover, if one’s goal in reforming the veto is to mitigate 
the possibility of a double standard in governance, any substitute votmg proce- 
dure will tn all likelihood allow some sort or double standard to continue 

The voluminous literature on the Security Council has several branches A 
review of these branches helps one to understand why the permanent membeis of 
the Council possess a veto and why they probably will continue to do so 

The first branch the debate over the msdom of granting vetoes to some slates 
Much of the early literature focused on the decision to grant a veto to some 
members or the Council Imually, this branch revisited Ihc negotiation of the 
relevant Charter provisions The negotiation was a matter of pohucs and. as t 
Carr would say, consequently involved a confrontation between utopia ^rnd real- 
ity, morality and power" The permanence of membership of a few and-oven 
more, the veto of those permanent members were perceived from the outs y 
some suites as a threat to the legitimacy of the Council s autho ™>' 

The significance of membership and voting procedures m mtcmauonaJ orgam 
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“how to balance what might be called 'democratic' procedures with the realities of 
the concentration of power among the five permanent members ” 51 There was a 
range of possibilities 

the inclusion in any affirmative vote of a stated majority of the permanent 
members, such as three-fifths or four-fifths, the inclusion of two or three of 
the strongest powers indicated by name, the stipulation of a majority made 
up of a certain proportion of both the permanent and the non-permanent 
members, the requirement of unanimity among the great powers plus 
enough votes of the smaller powers to prevent "dictation” by either group 
over die other 51 

The Dumbarton Oaks Conference settled on the last option, requiring a majority 
of seven of the eleven members (today tune of fifteen), the seven to include the 
permanent members except with regard to procedural matters 51 
The work of the Dumbarton Oaks Conference, as elaborated on at Yalta in 
February 1945, was the starting point for negotiations at the United Nations 
Conference on Intemauona] Organization held m San Francisco m May and June 
of 1 945 The proposed voting procedure of the Council was the subject of exten- 
sive negotiation, as seventeen of the forty-four states present offered amendments 
to it Faced ultimately with the belief that the conference would fail if any other 
voting procedure was chosen, the participants adapted the Yalta formula M 
The debate over the wisdom of this initial decision can be found in much of the 
literature At its core, the debate sets “internationalists," who in essence opposed 
the veto as a superpower obstacle to a truly funcuomng United Nations, against 
“realists," who viewed the agreement of each of the major powers as politically 
wise and necessary to the undertaking of action by the Security Council 
The second branch the veto in practice The existence and likely continuation of 
the veto produced an offshoot of the first branch, the study of the use of the veto 
At first, this was an extension of the internationalists’ literature, focusing on what 
many regarded as the abusive obstructionary use of the veto and possible mecha- 
nisms for limiting that use Indeed, the veto quickly proved to be much more of a 
problem than even the more pessimistic of the delegations at the San Francisco 
Conference had probably foreseen “One abusive phenomenon particularly stnd- 


*' DwitJu E L«, The Gaum of the Veto, Until Org 35, 35 (1947) 
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" Left unmoved at Dumbarton Oaks and preventing agreement generally on voting at that tune 
was whether a member, particularly a permanent member, of the Coundl could vote when it was a 
pwty to the dispute under consideration The recent experience of the League of Nations, partiai- 
miyme vote of Italy blocking action against u under Article 1 1 of the Covenant, loomed large In 
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icd was die “double veto " Article 27 of the Charter establishes two voting proce- 
dures, one for procedural matters and one for “all other matters ’’ The existence 
of tsvo voting procedures necessarily engenders a “border" question, that is, 
which of the procedures applies in a given situation and which voting procedure is 
to be used to decide that preliminary question The double veto was the term 
coined for the employment of the veto to block the characterization of any ques- 
tion as “procedural " M 

The mam limitations on the scope of the veto involved the decision in pracuce 
to regard abstentions or the failure of a permanent member to vole as a “concur- 
ring vote,*’” and the effort by the General Assembly in the early years of the 
Organization to limit the range of subject matter to which the veto was ap- 
plicable M 

More recently, the study of the s cto in practice has seen an increase in empirical 
examination of its use,” a trend that in all likelihood reflects the ultimately dis- 
couraging recognition that the veto is essentially immune from reform 

The thud branch the difficulty of amending the Charter The difficulty of amend- 
ing the Charter, and hence reforming the veto, can be taken to explain the evolu- 
tion of the literature This difficulty also may explain why this third branch of the 
literature is comparautely a trickle,” although it should notjusufy the absence of 
scholarly attenuon 

Basically, die internationalists, in seeking to alter the veto practice, needed to 
call for an amendment to the Charier, and the unlikelihood of success in this 
regard ultimately led their debate with the realists to recede to the margins of 
discourse The debate became dormant largely because there appeared to be hide 
chance that the permanent members would ever relinquish the veto To call for 
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amending the Charter on the subject of the veto came to be viewed as naive To 
some degree, it would still be regarded as naive Indeed, Sydney Bailey, a leading 
authority on the Council, wrote in 1992 that "I know of no evidence that any of 
the five permanent members is at present willing to give up the right of veto 
Thus, it is not surprising that empirical studies m recent years came to prevail in 
the literature on die veto 

Ernst Haas has emphasized, however, that many events that until quite recently 
were thought highly unlikely — such as the fall of the Berlin Wall and the breakup 
of the Soviet Union — have come about and so, too, may the permanent members 
be convinced in the not-so-distant future to relinquish the veto 68 Moreover, he 
stated, it is the place of the academy to prepare for this possibility, to devise the 
alternative arrangement of voting that will both facilitate such a change and make 
it successful His return to the basic issues is welcome and appropriate, although 
he probably would agree that how the willingness of the permanent members to 
relinquish the veto might arise is as yet unclear 

Procedurally, the permanent members have a veto over any effort to take away 
their right of veto “ Thus, both the foreign ministries and the entities involved in 
the domestic ratification process of all the permanent members must concur in an 
amendment to do away with or limit the veto In some ways, this provision was 
objected to even more than the veto itself at the San Francisco Conference 
in 1945 M 

Let us, despite the difficulty of amendment, assume for a moment that the new 
U S administration asked for an assessment of whether the United States should 
seek to eliminate the veto What would that assessment be’ What would the 
United States gain by relinquishing the veto’ The primary gam would be the 
relinquishment of the veto by all the other permanent members and thus assur- 
ance that the Council would not fall back into the paralysis that gripped it during 
the Cold War How much gam is that’ If the Counal were once again to be 
paralyzed, could not the United States simply return to the unilateral imposition 
of sanctums or force’ The United States, for example, reportedly wrote in De- 
cember 1992 to President Slobodan Miloievic of Serbia that, “[tjn the event of 
conflict in Kosovo caused by Serbian action, the United States will be prepared to 
employ military force against the Serbs in Kosovo and in Serbia proper" 65 De- 


•' Sydney Bailey, Tht Smmty Comal, in The United Nations and Human Rights S04. 324 
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spue the fact that it could return to unilateral action, the assistance the United 
States gains through the Security Council's collective legitunauon of an acuon 
should not be minimircd Authonzauon to board ships so as to enforce a regime 
of sanctions, for example, was an important aid m both the Iraqi and the Seibian 
cases — and a provision whose loss at the last moment was particularly noted in the 
Haitian case 66 Similarly, the request that all states aid those states acting in con- 
cert with Kuwait during the Persian Gulf war reportedly eased the way for the 
United States m several instances 65 

What is lost by relinquishing the veto 5 The United States becomes subject, fake 
everyone else, to the governance of the Security Council But we must bear in 
mind that an alternate, and probably quite complicated, voting arrangement 
would replace the present one, the United States, while lacking a veto, would 
likely need only a few other votes to protect itself Yet we might ask why the 
United States might feel the need to shield itself absolutely from such governance, 
i c , do we anticipate acting m such a manner that even our closest allies would not 
vote with us? This brings us to the one advantage that probably would be lost, 
namely, the ability to shield Israel from the governance of the Council Here, 
hope for relinquishment of the veto resides m the possibility that a general settle- 
ment in the Middle East may not be far off 

Assuming that the United Slates would he convinced by analysis along the lines 
stated above, could the international community induce the United Kingdom, 
France, Russia and China to make similar moves 7 China, absorbed with maintain- 
ing internal order, would likely oppose relinquishing us veto (although, here too. 
fundamental change may not be that far off) Moreover, if Russia recalls its tore 
to shield Serbia from stronger Conned acuons in the spring ofl995 and China 
recalls us opposiuon during the same penod to Council sancuons against North 
Korea because of likely nuclear proliferation, 5 ’ both may oppose relinquishment 


° f %t <wen iTelimmauon of the veto altogether is not possible, it may be possible 
to limit its use Significant limitations likely would run into the obsiades posed 
above Perhaps a feasible Umitauon would be to eliminate the veto in the decuon 

rails tor change, it must be rewgnized tot U i^ be d iffi- 
cult to amend the Charter, particularly if the amendment seeks to ^minatcthe 
veto or restrict it In any significant way Consequently, the pressures for change 
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the decision-making process in the Security Council will likely focus on other 
proposals, m particular expansion of its membership 

Increasing the Membership of the Security Council 

Most of the proposals for reform have been directed at dealing with the per- 
ceived imbalance in control of the Council, in particular its alleged domination by 
the West In the mam, however, these proposals do not seek to curb the strength 
of the West in the process but, rather, somehow to increase the strength of others 

Thus, one line of proposals calls for an increase in the size of the Council, in 
many cases with permanent status being given to the major regional powers in the 
developing world Former Soviet President Mikhail S Gorbachev, m his 1992 
address at Westminster College, the site of Winston Churchill’s “Iron Curtain” 
speedi, advocated expanding the Security Council to include such states as India, 
Japan, Poland, Mexico, Germany, Brazil, Canada, Indonesia and Egypt 70 Shortly 
after taking office, the Clinton administration indicated that “it favors allowing 
Germany and Japan to have permanent seats,” 71 and this past June informed 
them that it would soon start a campaign to that end ” Numerous other calls for 
similar expansions of the membership have been made, 79 some of them over a 
decade ago 74 The General Assembly is expected to hold a major debate on in- 
creasing the Council’s size in the fall of 1993 78 

With the purpose of the Security Council and the memory of the League's 
experience in mind, the delegates to the United Nations Conference on Interna- 
tional Organization generally accepted that the Council's membership should be 
representative of the enure membership, yet also able to summon up the con- 
certed military power of the international community 78 Ultimately, the Charter as 
agreed upon in San Francisco provided that the six nonpermanent members of 
the eleven-member Council would be elected for a term of two years by the 


70 Franco X Clines, At Site of “Iron Curtain" Speech, Gorbachev Bunts the Cold War, NY Times, 
May 7, 1992, at At 

11 Fan! Lewis, U S Backs Comal Seals for Bonn and Tokyo, N Y Times, Jan SO, 1993, al 4 
” Paul Lewis, VS to Push Germany and Japan for UN Council, NY Times, June IS, 
1993, {1, at 7 
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ommending the addition of India, Germany and Japan) 

74 As Australia's Permanent Representative to the United Nations wrote 

minting the 1979 General Assembly India proposed that the non-permanent members be ex- 
panded from ten to fourteen, with the four extra to come from the African Group (up from two 
to five), and the Astan and Latm Amencan Groups (both up by one to three) All the Pcnnanent 
Five except China were opposed to any expansion 
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n At the Dumbarton Oats Conference in 1945, the memory of the inability of the League of 
Nations to act decisively against Italy impressed upon the delegates that the Council must be small 

enough as not to be unwieldy and that the requirement of unanimity — even in such a small group 
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and less efficient ”** Similarly, Brian Urquhart observed that an increase in the 
membership of the Counal would reduce its effectiveness “ 

Is it jiossible that this concern about effectiveness is overstated 9 Could the 
entire unage of impending doom m the form of a loss of effectiveness itself be a 
result of dominance 9 Does the language of the dominant influence even the way 
we talk about and analyze the situation 9 This possibility, intriguing as it is, seems 
misplaced at least in the sense that at some point an increase m the size of the 
Council would inevitably reduce its effectiveness Thus, the question becomes the 
point at which this limit is reached Moreover, one must recall that some states 
desire an increase in membership not because they necessarily seek an effective 
Council but because they understandably seek the status of membership As im- 
portantly, those few rogue states that fear the Council may threaten the continu- 
ance of their rule may support increased membership precisely because they be- 
lieve it will reduce the Council’s effectiveness 
All of these considerauons point to the importance of thinking through the 
need for strengthening the relauonship of the Counal to the Assembly generally 
and adding members as appropriate to solidify that relauonship without also 
weakening either the effectiveness or the legitimacy of the Council. Smce there 
are reasons why it may not be wise to increase.the membership, we would do well 
to recall the precedent for informal mechanisms that do not require amendment 
of the Charter and may go far toward satisfying demands for fundamental change 
An example of how such informal changes work can be found in the United 
Nauons budgetary process The Charter provides that the budget shall be ap- 
proved by the General Assembly by a two-thirds majority vote " However, in 
response primarily to a U S demand for change, the operational, though infor- 
mal, budgetary process now is one of consensus ** This process is not legally 
guaranteed through enshrinement in the Charter But its operauon, however 
temporary, eliminated a major objecuon to the United Nations and took the wind 
out of extremists’ arguments in the United States that it should withdraw from the 
Organization Similarly, the pressure for fundamental change m the Security 
Counal could be diminished by satisfying some of the demands of the states m 
question The desire of Germany and Japan for more influence on the Council 
could be met in part by informally granting them a significant role in decision 
making or by informally ensuring that one or both of them are placed on special 
Council committees For example, Japan has wielded great influence, if not a 
veto, in the United Nations Transiuonal Authority in Cambodia because us in- 
volvement is essential to the financial viability of the effort; it is this 

mfluence through membership on the International Committee on the Recon- 
struction of Cambodia “ Similarly, the Council could offer the promise of m- 
errased consultauons with regional powers such as India, Nigeria, Brazil 
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Increasing the Involvement of the General Assembly 


The final line of reform proposals seeks to open up Council proceedings to the 
General Assembly and thus increase the sense of participatory governance and in 
some measure create political accountability for members of the Council The 
premise motivating these proposals is that the decision making of the Secunty 
Council takes place in informal consul tauons that increasingly involve only a sub- 
group of its membership and that consequendy exclude not only the nonpeima- 
nent members but the membership generally Thus, it has been proposed 


• that the Assembly acquire its own "watch and alert” capacities by in- 
creasing the size of the office of its President,* 7 

• that the Assembly be permitted to evaluate and criticize the efforts of the 
Security Council to maintain international peace and security,* 8 

• that the prohibition m the Charter on the immediate reelecuon of non- 
permanent members be lifted,** 

• that the Secretary-General be authorized to notify the Assembly of dis- 
putes and situations "being dealt with" by the Security Coundl,” and 

• that a “Chapter VII Consultation Committee" be created, to be com- 
posed of twenty-one members of the Assembly representing a range of re- 
gions and interests, and to be notified by the Council whenever it contem- 
plates action under chapter VII " 


Some of these proposals tend to be “top down" efforts to involve the broader 
membership, e g , the creation of a consultation committee Others assume that 
efforts to ensure greater participation will bubble up from the bottom and thus 
seek to remove barriers to participation, e g , removal of the ban on immediate 
reelecuon To the extent that the legitimacy concerns described above are indeed 
widespread, we should encounter increased bottom-up demands on the nonper- 
manent members by those outside the Council at any given time For example, in 
electing nonpermanent members to the Council, the General Assembly may come 
to place greater value on the willingness and ability of the candidate s tate » 
consult with members of the United Nauons generally or with a specific subgroup 
they might be said to represent 


Do the Proposals Remedy the Circumstances Underlying Legitimacy Concerns* 


Unfortunately, the 
circumstances giving 
the Council As far as 
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! to legitimacy concerns about the collective aB * on ^ 

: potential double standard in governance engenders oy 


1A .. ,ai n Orreea Carceltn. supra note 73, it 400-03 

” Childen, supra note 10, at 134 tmega . y DiauOGUI 7, 

eg, Ramesh TfcaJair, 77* Un*d Nations in * Chrmgtng 24 Security 

35. 31 98 


Collective Security Law 


119 


576 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol 87 552 


the veto is concerned, it is unlikely that the veto will be eliminated m the near 
future Moreover, any voting procedure that would replace the present one would 
be complex and involve some form of weighted voting Thus, a weaker form of 
double standard in governance would likely persist However, since the trigger of 
this weaker double standard would not be within the discretion of a single state 
and its use would in any event be less obvious, the perception of illegitimacy 
would probably be reduced Consequently, although reform could reduce the 
pereepuon somewhat, the sense of unfairness that now surrounds the veto can be 
expected to continue for the foreseeable future 

As for the sense of western domination of the Council, the proposal for in- 
creasing the Council’s membership would not affect the power of the West in 
international affairs generally, and would only marginally dimmish the capabilities 
of the West in the Council Rather, the maul benefit appears to be that it may 
increase the strength of the nonpermanent members by increasing their number 
This causal link between strength and number will presumably occur because 
more nonpermanent members will increase the linkage to the UN membership 
generally and will make each nonpermanent member individually more resistant 
to domination by the West These results are possible, but a danger is that in- 
creased membership may interfere with the ability of the Council to operate 
effectively Overall, it appears that because the present Conncil membership may 
not be reshuffled easily, the simplest thing for members to do is to call upon what 
appears to be a free good — increased membership The issue, however, is the 
actual cost of additional membership 

Because of the uncertainty concerning the effect Of increased membership and 
because any changes in membership will probably not be implemented until the 
turn of the century, the proposals to increase participation m the Council as 
currently constituted are especially valuable They are valuable because they do 
not run the risk of undermining the Councd’s ability -to operate owing to an 
unwieldy size They are needed because the Council is being challenged now and 
the legitimacy of its collective authority should be strengthened Finally, such 
reform would aid our understanding of precisely what changes in membership are 
necessary to deal with the perception of dominance of the Councd by the West 

As with the proposal to increase membership, the proposals to open up Councd 
proceedings so that members of the General Assembly would enjoy a greater 
sense of participation would not affect the power of the West in 
afTaus generally, and would only marginally dimmish the capabilities of the West 
in the Council Their benefit is that they would directly increase participation m 
the Councd 


Hie difficulty with even this last avenue of proposals is that increased consulta- 
tion with members of the Assembly and an increased sense of participation by the 
Assembly in Councd proceedings will not alter the dominance of the few if there is 
a sense of urgency This is a fundamental challenge because much of the Councd’s 
agenda is "urgent," or can be argued to be urgent In such moments, consultation 
and caucuses will be slow and unwieldy in comparison with the speed with which 
draft resolutions will be offered by the permanent members Here, m my view, is 
where the real root of dominance lies Councd proceedings often focus on a 
moment m time and all efforts converge on a single vote, which, when coupled 
° f provides the greatest leverage to those with greater 

capabilities, the permanent members It is to this aspect that I now turn * 
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The critical point here is that these threatened uses turn the realists’ justifica- 
tion for the veto completely on its head In the reabst argument, a properly 
assigned veto is justified because all of the major players should be m agreement 
on any peace-enforcing effort Here, however, the veto now means that any one 
of the major players, having jointly authorized the use of force or the imposition 
of sanctions, may force the authorization or imposition to continue 

To illustrate, let us assume that during the spring of 1 993 the Clinton adminis- 
tration was successful in convincing a vast majority of Council members to sup- 
port the adoption of more aggressive steps to stop "ethnic cleansing” in Bosnia, 
one of these steps being the lifting of the arms embargo However, one — possibly 
tivo — of the permanent members then vetoed the effort to end the arms em- 
bargo With such widespread division among states, the embargo, as a practical 
matter, would likely have fallen apart But this division probably also would have 
placed a great strain on both the authority and the legitimacy of the Council If 
the realists’ jusnficauon for the veto was to prevent precisely such a division, the 
reverse veto should not be desirable in their view 


Must the Council Terminate Its Actions* The Charter and Rhodesia 

The Charter is silent on the means of termination or, more generally, modifica- 
tion of actions taken by the Security Council Nonetheless, interpreting the 
Charter so as to ensure its effectiveness leads quite clearly to the position that it is 
for the Council itself to end or modify its actions The United States and the 
United Kingdom, m supporting this interpretauon of the Charter in the context 
of the gulf war, cited the fact that the sanctions against Rhodesia were terminated 
by Security Council resolution It u ironic that the United States and the United 
Kingdom should so refer to the Rhodesian sanctions because, although the han- 
dling of that incident does support this mterpretauon of the Charter, these two 
states were at best weak supporters of that conclusion at the time 

The Rhodesian situation first came before the Council in 1963, but the Coun- 
cil’s extended consideration of it began with the Unilateral Declaration of Inde- 
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namamai a *™ lar ™ ranovuig President Hussein, although both Britain 
and the O utran adminuhation in 1995 backed off from tlus posinon Paul Lems, US and BnlaZ 
SaJUmng Emphasis an Ousting Iras, i, N Y Times, Mar 50, 1995, « AS 

GOTB ' Bmh mi Pn ™ M mwterjchn Major had said on several occasions that 
the sanctions must remain unta President Hussem has been toppled mat 

cteuiyexwedMhe CounalWeon^™ 111 ^ unpopular wuh otheT Arab countries because it 


ca^cfthcl?^" 5 "" Bmam mmUOT ' d «ben the Secunty Coun- 

mttu™ Sa0lm0 ' C ' ,nton Sa * 10 Oust Iraqi Leader, NY Times, Apr 11, 




Collective Security Law 


123 


680 THE AMERICAN JOURNAL OF INTERNATIONAL LAW (Vol 87 552 

He continued, "jTJhe sanctions introduced by the Security Council are not only 
mandatory, but fundamentally imperative” under chapter VII ”[N]o single State 
has the right to violate them unilaterally " ,M Speaker after speaker from African 
and other developing states condemned the UK proposal 

Somalia, Guinea and Sudan introduced a draft resolution providing that the 
present sanctions would remain m effect until the aims and objectives of Resolu- 
tion 253 were met, urging all states to comply, and holding domestic statutes in 
violation of Resolution 253, such as the Byrd Amendment in the United States, 
“contrary to the obligations of States ” ,M Somewhat plaintively, the British repre- 
sentative asked “the Council [to] suspend judgment on the proposals until we 
know the results" of the Peace Commission’s investigation of Rhodesian public 
opinion ,IB The African draft was adopted as Resolution 314 by a vote of thirteen 
in favor, none against, and two— the United Kingdom and the United States — ab- 
staining 106 Shortly thereafter, the United Kingdom informed the Council that the 
Peace Commission had found “that the people of Rhodesia as a whole did not 
regard the Proposals as an acceptable basis for independence " lm “We feel,” he 
continued, “that the best atmosphere for constructive discussion and advance will 
be provided if we maintain the situation as it is today, including sanctions, until 
we can judge whether or not an opportunity for a satisfactory settlement 
will occur ” ,M 

The second instance accompanied the end of the crisis in 1979 In that year, 
several initiatives raised the question of which entities possessed the authority to 
bring die crisis to an end Resolution 445, for example, condemned the Rhode- 
sian elections sdieduled for April 1979, which were aimed at reaching an “inter- 
nal settlement," and called on the Committee on Sanctions to strengthen and 
widen the sanctions 109 The African states and the Soviet Umon feared that the 
United Kingdom or the Umted States would send observers to the “internal settle- 
ment" elections so as to legitimate them and then use the results to justify termi- 
nating their compliance with the sanctions r egim e ns 


»1S-S «*M aS7 

UN SCOR. 27th Sess , 1640th mtg , it 6, UN Doc. S/FV 1640 (197!) 

“ SC Res 314, UN SCOR. 27lh Sen , Res & Dec , at 7, UN Doc S/INF/28 (1972) In abstaining 
from voting on the African proposal, the United States stated that "we cannot accept those pans of 
the draft resolution which directly or mdtreclly affect laws which have been adopted and are now m 
fora and which under our Constitution must be implemented " UN SCOR, 27th Sets . 1 645th mur 
at 4, UN Doc S/FV 1645 (1972) 45 
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Anticipating what was soon to follow, the President of the Security Council’s 
Committee on Sanctions sent a letter to the Council stating 

The Committee had learned with distress that the United Kingdom Govern- 
ment contemplated the non-renewal of some sanctions and the lifting of 

the rest, "as soon as Khodesia returns to legality with the appointment of a 
British Governor and his arrival in Salisbury” The Committee empha- 
sized that only the Security Council, which had instituted the sanctions in the 
first place, had a right to lift them 111 

Hie next month, the bilateral political settlement known as the Lancaster 
House accord accentuated the question of authority On December 12, 1979, the 
United Kingdom informed the Council that as a result of the Smith regime’s 
acceptance of the resumption of full legislative and executive authority over 
Southern Khodesia by a British governor, 

the state of rebellion in the Territory has been brought to an end 


In these circumstances, the obligations of Member States under Arti- 
cle 25 of the Charter m relation to [the sanctions] are, in the view of the 
Government of the United Kingdom, to be regarded as having been dis- 
charged This being so. the United Kingdom is terminating the measures 
which were taken by it pursuant to the decisions adopted by the Council in 
regard to the then situation of illegality "* 


The African Group m the United Nations promptly characterized the unilateral 
action by the United Kingdom as unacceptable and illegal “The African Group 
declares that resolution 253 (1968) can be revoked only by a decision of the 
Security Council and that any unilateral action taken in this context u a violation 
of the responsibilities assumed by Member States under Article 25 
Despite these statements, the United States lifted its sanctions on December lb 
Days later, the USSR declared that "these unilateral acts by the countries con- 
cerned represent a flagrant violation of the United Nations Charter, smee only die 
Council can terminate the effect of decisions which it hastaken 
On December 18, 1979, the United Kingdom asked die Security Councdto 
consider the matter of Southern Rhodesia "• In light of the seemingly fundamen- 
tal disagreement over the procedure for termination of sanctions, it is somewh 
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surprising that there was no debate at the Councd's meeting of December 21, 
1979, which terminated the sanctions u * 

After the vote, the United Kingdom stated "Our view remains that the obliga- 
tion to impose those sancnons fell away automatically with the return to legality of 
the colony But we have been very conscious that many countries have attached 
great importance to the adoption by the Council of a resolution on this sub- 
ject ” m The United States merely expressed its pleasure that "the Council is 
calling upon Member States to terminate the measures taken against Southern 
Rhodesia under Chapter VU of the Charter because the objective of those meas- 
ures has been achieved It was in recognmon of that fact that the United States 
made its recent announcement regarding sancnons 18 Tanzania, however, recog- 
nizing the import of what had just occurred, stated that the Council could not 
"accept individual mterpretahons concerning [sancnons], because if such a state 
of affairs is tolerated then the very fabric of international intercourse and interna- 
tional law will be placed in serious jeopardy ” 11B 
Thus, although not as udy as the simple references made by the United States 
and the United Kingdom during the gulf war would have it, the Rhodesian case 
does stand for the proposition that Council actions must be terminated by subse- 
quent Council action If there was ambiguity in the view of the two nations at the 
time of the Rhodesian sanctions, that ambiguity was resolved by their statements 
toward the end of the gulf war ,M 

The Political Implications of the Reverse Veto 

The reverse veto can affect the politics of the Council in two ways First, if its 
net effect is to increase the dominance of the permanent members in Council 
deliberations that revisit an action already taken, then the reverse veto makes the 
initial decision all the more important As Marquis wrote 

i do not think the prudent one 
hastes to imitate 
a sequence of events which he 
lacks power to terminate 111 

In die Council at moments of urgency, not all the details of resolutions can be 
worked out to everyone's satisfaction But integral to the perception of domi- 
nance is the assertion that most members of the Council do not have a say about 


Resolution 460 passed by a vote of 1S-0-2 (Czechoslovakia and Ihe USSR abstaining) The 
resolution decided, “having regard to Ihe agreement readied at the Lancaster House conference, to 
ran upon Member States to terminate the measures taken against Southern Rhodesia under Chapter 
TO rf the Charter “ SC Rea 460, UN SCOR, S4th Sess , Rea & Dee . at 15, UN Doc S/INT /35 
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the details of resolutions This situation requires that trust be placed m those who 
dominate But if that trust is weak, those who are dominated will be suspicious 
about the details they cannot influence Writing on the future of the type of U S 
leadership shown m the Council during the gulf war, three scholars cautioned 
“For in order to give leadership concrete meantng, a leader must have followers, 
those willing to buy into a broad vision of collective goals aruculated by a leader in 
whom both legitimacy and trust are placed " m The reverse veto accentuates this 
dependency because it suggests that the uuual action the followers “buy into" will 
not be reversible The review process of the institution does not allow much space 
for trusting a leader, or suffering a mistake 
Second, the reverse veto increases the importance of the initial decision be- 
cause it curtails the already limited ability of actors both within and without the 
Council to end a crisis by negouauon The mere possibility of a reverse veto 
fundamentally alters the proceedings that follow For example, in the gulf war, 
each permanent member's abihty to veto any resolunon aimed at stopping or 
altering the authorization to use force meant that die United States or Britain 
could insist that Iraq accept and implement unconditionally all of die Security 
Council’s resolutions la For those seeking a way to end the fighting, there seemed 
to be very hide ground for discussion and perhaps even less likelihood dial any 
initiative would survive a veto 5W Indeed, there is a parallel to the Rhodesian 
situation in the Soviet peace miuauve's assertion that ending die factual basis for 
the resolutions would cause the resohiuons to lapse (However, the UK statement 
regarding the Rhodesian sanctions was not as far-reaching, it declared Unit the 
obhgauons in the resolutions would lapse, while the Soviet miuauve would have 
had the resolutions themselves lapse ^Specifically, under the Soviet initiative then 
evolving, die Iraqi troops were to withdraw from Kuwait over a twenty-one-day 
period and "Djmmediatcfy after the completion of die withdrawal of troops from 
Kuwait, the reasons for the adoption of other Security Coimcd resolutions wdd 
have lapsed, and those resoluuons would thus cease to be in force The United 

States observed in response that 

flit is difficult for us to see how an unconditional proposal I*® > 
have reached agreement on how to restore peace ana security 
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defenses it returned Rather, it illustrates how the presence of resolutions and 
their relative irreversibility due to the veto altered the argumentation employed 
and the political opuons possible 

A similar effect on setdement possibilities can be seen in the early stages of the 
situation Although Ian Smith might have been able to reach some 
agreement with the United Kingdom and possibly the United States, the discus- 
sions before the Council should have indicated to him that such bilateral settle- 
ments would not necessarily result in the lifting of UN sanctions Consequendy, 
one can see die logic of the British position regarding the Rhodesian sanctions 
To pursue a setdement with Rhodesia, the United Kingdom needed to be able to 
free itself of its obligations under the resolutions, and, even better, to lay the 
foundation for the argument that the obligations generally had ceased to 
have force 

These examples point to the importance of distinguishing between the author- 
ity to initiate an act and the authority to terminate or modify an acnon already 
initiated, and to the recognition that the difference between the two justifies 
different voting formulas In a manner analogous to the way the standard of 
review used by an appellate court determines the distribution of power between 
the appellate and trial court levels, so does the voting procedure to terminate or 
modify an acnon influence the content, and even likelihood, of the acUons taken 

Dealing with the Reverse Veto 

Although dealing with the veto, and the double standard that may be perpetu- 
ated by it, would require amending the Charter, dealing with the threat of a veto 
on acnon already taken or authorized need not require such an amendment The 
approach would be to incorporate in any resolution taking a decision a modified 
voting procedure for future use in terminating the action taken The idea appears 
both possible and desirable 

The legality of a modified voting clause When I mentioned the idea of a modi- 
fied voting dausc to a lawyer serving with the mission of one of the permanent 
members of the United Nanons, his reacuon was quick and dismissive He stated 
that such a bootstrap approach was not possible, a permanent member may not 
agree to waive its veto 

I can discern no support for the argument as a matter of treaty law Fast, if it so 
desired, the Council could simply designate a termination date or terminating 
event for any authorization This approach waives not only the veto, but the vote 
altogether In this regard, it is interesting to revisit the positions of the United 
States and the United Kingdom on the Rhodesian sanctions In essence, they 
daimed that the sanctions terminated automatically when the rationale for impos- 
ing them ceased to exist An example of a time-dependent termination, a “sunset 
provision,'' is the Council’s pracuce of authorizing peacekeeping forces for only a 
certain penod of time 188 


117 Hie discussions that took place in the Security Council at the tune of the Soviet initiative make 
dear that a veto would not have been necessary, since many members demanded that Iraq comply 
with the maotunons and stated that u was for the Council to authorize any change in the acuons taken 
against it 

,M See, eg, SC Rea 4!B, UN SCOR, SSd Sess , Res & Dec , at 5, UN Doc S/INF/S4 (1978) 
(establishing the United Nanons Interim Force m Lebanon (UNIFIL) for an initial penod of six 
months) UNDFlL's mandate has been extended continuously every sot months smce the adopnon of 
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Second and more importantly, the Security Council on at least one occasion has 
already essentially altered its voting procedures via a resolution In Resolution 
6S7, the Council created a Compensation Commission to address claims against 
Iraq arising out of the gulf war and requested that the Secretary-General mate 
recommendations for the Commission’s operation U9 On May S, 1991, the Secre- 
tary-General suggested that the Commission "function under the authority of the 
Security Council and be a subsidiary organ thereof” He recommended that the 
“principal organ” and policy-making body of the Commission be a “15-member 
Governing Council composed of the representatives of the current members of 
the Security Council at any given Ume ” ,5D As for the decision-making process of 
this Governing Council, he recommended that, 

[e]xcept with regard to the method of ensuring that payments are made to 
the [Compensauon] Fund, which should be decided upon by consensus, the 
decisions of the Governing Council should be taken by a majority of at least 
nine of its members No veto will apply in the Governing Council If consen- 
sus is not achieved on any matter for which it is required, the quesuon will be 
referred to the Security Council on the request of any member of the Govern- 
ing Council 151 

The Security Council adopted the recommendations of the Secretary-General in 
Resolution 692 151 The overall effect was to delegate a decision — otherwise sub- 
ject to the veto — to a subsidiary organ (with the same membership as the Council) 
where the veto docs not apply By analogy, could not the Council delegate all 
further decisions regarding a sanctions regime to a similar subsidiary body oper- 
ating without a veto? And if the Council could do so, then why can it not simply 
alter its own voting procedures for future decisions on a particular acuon it 
has taken?' 55 

The drafting of modified voting douses A modified voting clause requires care- 
ful drafting both to avoid a double veto situation and to meet the demands of the 
situation presented There should be no need to discuss whether the second 
resolution modifies the first or whether it creates new obligations, a categoriza- 
tion issue, to which the veto might apply— l e , a double veto situauon For exam- 
ple. assume that a resolution authonnng sanctions states, “any decisions tenrnna - 
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ing or modifying the measures taken in this resolution shall be made by an affirm- 
ative vote of [for example] twelve members ” If a proposal were made to broaden 
the economic sanctions ordered in the original resolution to include certain bank- 
ing transactions, a voting "border question” would anse Is the proposal a modifi- 
cation of the existing regime and therefore subject to the modified voting proce- 
dure, or is it a new sanction and therefore subject to the voting procedure set 
forth in the Charter* The border question posed in the hypothetical would seem 
to be decided by the voting procedures set forth m the Charter, and thus the veto 
would probably apply to it 

Consequently, die preferred drafting approach would be categorical, for exam- 
ple, “any decision to terminate any or all of the measures taken in [for example] 
paragraphs 1 through 9 of this resolution shall be made by an affirmative vote of 
[for example] twelve members " The limitation of the language to an effort to 
terminate enumerated measures leaves little room for ambiguity and thus steers 
clear of the border question 

Of course, there could be many variations on the modified voting procedure 
The exemplary language above, "an affirmative vote of twelve members," would 
mean that any effort to terminate a sancuon could be blocked by the vote of four 
states, as opposed to the current possibility that one of the permanent members 
could block termination "An affirmative vote of thirteen members" would mean 
that any effort to terminate a measure could be blocked by the vote of three 
states And so on Note, however, that if the language were “an affirmative vote of 
all the members of the Council," this would not be equivalent to the current 
situation because only the permanent members can now exercise the reverse veto, 
while the quoted language in effect extends the reverse veto to all the members of 
the Council *' 

In general, I think the required number of affirmative votes to terminate a 
resolution should be high so as to prevent political maneuvering by the state at 
which the resolution is directed Just as the reverse veto at present means that the 
target state may have little chance to terminate the authonzauon or order in a 
resolution if a permanent member is strongly opposed, so a modified voting 
procedure — eliminating the reverse veto— might mistakenly encourage the target 
state to attempt to split the Council Thus, the required affirmative votes should 
probably be higher than the nine required as an initial matter, but not so high, say 
fourteen, as virtually to perpetuate the present situauon regarding the re- 
verse veto 1M 

The choice among drafting variations extends not only to the number of votes 
required, but also to other condmons regarding both the voting and die imple- 
mentation of the terminating resolution once adopted For example, if the ques- 
tion involves termination of an authorization to use force, the resolution on modi- 
fied voting procedure might (1) provide for a particularly high number of states to 
terminate, for example thirteen, (2) limit efforts at termination to once every six 
months, (3) provide that if the authonzauon is terminated, there then be reason- 

,M Conversely, if ifae permanent members did not have a vein at all, the blodung of any effort to 
terminate a measure already taken, were it not modified in ihe manner described above, would 
require negative votes by six states 

183 In the event, it may not always be desirable for the required number of votes to be higher than 
nine Only six votes could he mustered m June 1993 to hfl the asms embargo on Bosnia Richard 
Bernstein, Security Council Stops Move to Am Bcsmwis, N V Times, June 30, 1993, at A4 The higher 
number of votes required represents a balance between not encouraging strategic behavior by the 
target state and trusting m the ability of the Council to modify previous actions when appropnate 
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able tune for orderly withdrawal, and (4) indicate that any such termination will be 
without prejudice to the right of the participating states to protect their forces as 
necessary Clearly, the drafting choices likely will, and should, be greatly in- 
fluenced by the particular situation 

Policy and political considerations regarding modified voting clauses The politics 
of modified voting clauses raises numerous questions are such clauses desirable 
from the perspective of the international community, the United Nations, the 
nonpermanent members and the permanent members, and, depending on the 
answers to these questions, how likely is it that such clauses could be adopted’ 

The nonpermanent members would probably find the modified voting clause 
desirable in that it would lessen the significance of die initial decision, which 
because of a sense of urgency is dominated by the permanent members It is the 
possibility of the reverse veto that gives an assurance of the continuance of domi- 
nation A modified voting clause would empower the nonpermanent members by 
allowing them to revisit the decision at a later date 

The modified voting clause is not likely to appeal to the permanent members, at 
least at first glance On the one hand, if percepuons of illegitimacy are of no 
particular concern, the increased possibility of revisiting a resolution would seem 
to be a "<-eHie.il distraction Moreover, w view of the intensity with which these 
cure, defend the prerogative of the veto, the possibility of any modified voting 
procedure, even if hunted, might seem threatening to that prerogauve On the 
other hand, the permanent members should find such a clause desirable because 
it would protect them from the abusive veto of any of the other permanent 


More importantly, the modified voting clause should be attractive to all Uie 
members of the Council because it supports the objectives of the Organizauon 
The clause would be desirable from the peispecuve of collective authority because 
it would increase the perceived legitimacy of decision making generally by encour- 
aging the mamtenancT of consensus It would be desirable in terms 
trves of sanctions m that it would enable the state targeted by 
with a view to ending them For if the target state and its citizenry rondude that, 
no matter aAtttfa^do. the sancuons wdl remam m P'^“use ofto mshi^f 
one or two permanent members, they may stmply suffen *eu r«m»^^ 
reiect further efforts to satisfy what they see as an unreasonable and 
Council 1,5 From the perspecuve of the design of the 
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Perhaps the ability to debate, the opportunity to Dartuapate, can resolve the 
concerns about illegitimacy Thus, reform should encourage the maintenance of 
consensus Nevertheless, we must recognize that the opportunity to participate 
and to seek consensus may only make a lack of consensus more apparent, and that 
dealing with the reverse veto does not address directly the double standard in 
governance made possible by the veto power Rather, dealing with the reverse 
veto serves to place concerns about legitimacy on the table, leaving it to the 
member states to find a consensus that addresses those concerns 

Conclusion 

We will all long consider the implications of the end of the Cold War for the 
international legal system The Cold War divided the international community 
and gave rise to communities among the states on each side of the divide Even as 
the ending of that bipolar world brought the international community back to- 
gether, it loosened the “communiues of division" and allowed countries to redis- 
cover their own selves, or lack of selves, free of either pole 

The renewed sense of global community means, at least for now, that it is 
possible m more areas to judge whether the conduct of a state is acceptable. 
There are trends both toward the tolerance of difference — as states, and parts of 
states, explore and debate what makes them unique — and toward judgment of the 
conduct of oppressive states posing foreseeable risks to international peace and 
security In the face of both unaccustomed community and diversity, the world 
must learn to judge and tolerate, and to know whether what is called for is judg- 
ment or tolerance In some instances it will be the Security Council that serves as 
judge, making, applying and enforcing the law Therefore, it is critical to deter- 
mine which parts of the international community accept, and which parts ques- 
tion, the legitimacy of the Security Council's authority regarding threats to inter- 
national peace and security, and why they do so 

To be effective, international governance must be concentrated in some body 
other than the whole. The quesuon is how to design this body so that the gov- 
erned as a whole, both in fact and m perception, are served rather than op- 
pressed Considering the very different positions of the members of the interna- 
tional community and their ouzennes, this article concludes that the problem of 
legitimacy will be an ongoing one for any effort at international governance, and 
that effective governance, among other things, therefore requires a process in- 
voking ongoing participation, m most cases through representatives Indeed, the 
differences may be so great that we must recognize that the search for consensus 
regarding principled substantive bases for intervention will be difficult and, even 
if 'successful’’ to some, certainly not adequate to resolve the much harder prob- 
lem of applying such general principles to any particular case. Similarly, chal- 
enges to power firamed m terms of the illegitimacy of that power cannot be dealt 
with merely on the level of general principles Rather, the means of confronting 
me challenges to leeitunacv must be mstminnnaWd This conclusion places a 

is merely procedural, but 
Ukely to find us vision of 
57 To the degree that the 
ig debates, the challenges 

187 Haas, supra note 19, at 190-94. 


heavy emphasis on process, not because I believe jusuo 
because I believe our diverse global community is mor 
substantive justice through a process involving debate 
organization and its members can learn from the result 
expressed in terms of legitimacy may be met 
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DOES THE UNITED NATIONS SECURITY COUNCIL 
HAVE THE COMPETENCE TO ACT AS COURT 
AND LEGISLATURE? 

Keith Harper* 

Introduction 

The demise of the Cold War heralded welcomed change 
around the globe Eastern Europe and the former Soviet re- 
publics are no longer bound by the “dictatorship of the prole- 
tariat A wave of democratization moves swiftly across Africa 
and the Americas as super-power patrons will no longer guar- 
antee the posiuons of privilege held by yesterday’s dictators. 
In addition, the retreat of the daunting poliucal glacier has 
precipitated a prudent optimism that the world has taken a 
small step away from nuclear holocaust. However, this opti- 
mism and the accompanying euphoria are tempered by the 
spread of global tragedies — tribal warfare in the former Yugo- 
slavia, famine created and perpetuated by clan warfare in 
Somalia, and the widespread development of other threats to 
international peace and security. It seems that the so-called 
“new world order” has, at least iniually, generated more old 
world disorder evincing an unfortunate truism — positive 
change does not come easily. 

Nevertheless, the world has great reason to celebrate. 
Static ideological and political bilateralism paralyzed the 
United Nations during the Cold War years, specifically the 
U N mechanism to ensure international peace and security — 
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1994, New York University School of Law, Member, Cherokee Nation of 
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ous drafts by Professors Thomas M. Franck, Paul C Szasz, and Gregory H 
Fox I would also like to thank the editors of the Journal of International Imw 
and Politics, in parucular, Heather Shamsai for her endless hours devoted to 
this piece This Note is dedicated to my mother, Doreen T. McKissack, and 
my grandmother, Elsa M DaLuz. It was made possible and meaningful be- 
cause of die inspiration of Suzette and our daughter, Nailah 
, , * Thomas M. Franck, 'l he hmergmg Right to Democratic Governance, 86 Am. 
1 Int i L 46, 48 (1992) 
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the Security Council 5 The fall of the Iron Curtain sets the 
si.tgc for the Security Council to play the role that the drafters 
of the U N Charter enwsionsed for it The new world order 
has culuvated a homogenization of the super-powers’ values 
and interests With the growing Security Council collegiality 
comes a concomitant political momentum to subdue aggres- 
sive elements within the mtemauonal community The collec- 
tive action against Iraq 3 highlighted this force Subsequent 
Council acuon against Libya 4 and interventions in Somalia* 
and Bosnia® suggest that the Gulf War was not an aberrauon, 
but an antecedent to the Council's consistent and continual 
presence m world affairs 

An increasingly proactive and self-empowering Secuniy 
Council promises to have a positive effect on the international 
landscape Nevertheless, questions that remained dormant 


2 See generally Symposium, The Prospective Role oj the United Nations in 
Dealing With Ike International Use oj Farce m the Post- Cold War Period, 22 Ga J 
Iwrt. & Comp L 9 (1992) [hereinafter Symposium] 

3 See infra notes 21-73 and accompanying text 

4 See infra notes 74-87 and accompanying text 

5 On December 3, 1992, the Secuniy Council unanimously passed a 
resolution ‘llecognamg the present situation in Somalia constitutes a 
ISffJSH peace an'd secunty" and a^ngfor'su*™ 
as may be necessary’ to restore peace S C Res 794, U N SCOR, 47th Sea , 
Res & Dec, at 631 UN Doc S/INF/48 (1992) The sttuauon in Somalia 
had deteriorated to the point ivhere the Council found it nec “^ " s “ d 

,™ P ,i force iust to keep the populauon from starving Id. paras 67 
m rampm^X for a U S-JZce to enter Somalia and open up die 

distnbuuon lines that lead to food centers throughout the counuy « 

1^ t"on <hc resolution intimates dial the solution goes beyond^ 
' , ioa “ooliucal settlement" of the conflict ’aimed at nauonal reconal.a- 
noi, ...Somalia" U pmbl Thcexact goals ofthis ongoing 
unclear Paul Lews. Mission to Somalia, N Y Times 1 ’ llar lnl „ ram - 

"TSJcSSE «- » * Si’SsSK 

an attempt to amel.orate^e g*»»j [* <^47* Sess.Res & Dec at & 
-noadal acuviues S C Res ra, u n a **■ Sess . Res & 


4 Gth Sew , Res ft Dec . at 45, U N Doc S /47 (199D.SC 

(1991). ’ 
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during the sustained absence of Council activity over the last 
forty years are now being raised . 7 The exercise of great power 
by an institutional body appropriately raises fundamental is- 
sues concerning the boundaries of that power. 

Although Chapter VII confers broad autointerpretative 
capabilities on the Security Council, the Council is not without 
legal restrictions on its power . 8 9 Perhaps more importantly, the 
Council must protect its institutional legitimacy by acting in 
ways which most states deem appropriate and within its com- 
petence 8 Without the states’ cooperation in its operations, 
the Council would be paralyzed and ineffective 10 Therefore, 
it is not only prudent but it is necessary for the Council to 
guard its Iegiumacy by abstaining from acuon where it may be 
perceived as acting ultra vires and, thus, inappropriately. Put 
another way, as the source, and indeed, the touchstone of the 
Council’s institutional legitimacy is the support its decisions 
maintain among the community of states. It must not act in 
ways the international community will perceive as illegitimate. 

Though some recent Security Council decisions were un- 
questionably legal and have garnered wide international sup 
port, other Council actions were based on dubious legal 
grounds and have been cnhcized as inappropriate by both 
states and scholars I will argue that one source of the debata- 


7 See generally Lu.anii M Goodrich et al., Charter of the United 
Nations — Commfntaky and Documfnts (1059) Considerations that the 
international community cuircntly faces include What are the limitations 
of Security Council power 5 What kind of a role should the General Assem- 
bly play in decisional matters concerning peace and security 5 These ques- 
tions are the same points of contention central to the debates at the San 
Francisco conference where the U N Charier was drafted Id 

8 See infra notes M6-58 and accompanying text. 

9 This poliucal check on Council powers has been designated the 
“CNN factor " Paul Szasz, Remarks at the Conference on the Future of U N 
Collective Security at the New York University School of Law (fan. 22-24, 
1993) Indeed, this factor may be as powerful as the Article 24 procedural 
check on Security Council action Council action would be severely con- 
strained if most people of most stales politically opposed a particular Secur- 
ity Council action, or did not recognize the competence of the Council in 
general The price of losing Us msUtuUonal Iegiumacy by acting against the 
political will of the world community is a powerful check on die Council's 
powers 

10 As most acuons under Chapter VII — sanctions and/or mibtary 
force — require the cooperabon of all stales, the Council would be unable to 
enforce its decisions without state support. 
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ble illegality and impropriety is the Council's increasing incli- 
nation to assume the role of both court and Irgisl.itmc In its 
recent actions against Iraq, Libya, and Israel, the Council has 
demonstrated a willingness to answer juudical quesuons and 
impose legal obligations on states thiough its Chaptci VII pow- 
ers 11 This Note discusses the legality and appropriateness of 
the Council as an institutional chameleon The effect of the 
Council’s assumption of these new roles on its institutional le- 
gitimacy will be discussed in two parts 

Part I explains how the Council functions as both court 
and legislature, and describes the broadening of the historical 
scope of Council power that this behavior represents In its 
attempts to "restore or maintain" international peace, the 
Council has been willing to make juridical determinauons tra- 
ditionally answered by judicial bodies In addition, other 
Council determinations, which could be classified as legisla- 
tive, essentially create legal obligations for states 

Part II explores whether it is both legal and appropriate 
for the Security Council to act as a court and a legislature 
Fust, I will argue that the Council should avoid answering 
questions that are purely juridical in nature, if it undertakes to 
answer such questions, the Council should establish and ob- 
serve procedural rules similar to those universally observed by 
courts, to protect both the rights of state “litigants and the 
Council’s own legitimacy Second, I will argue that Article 59 
of the Charter generally confers on the Council the authonty 

to create legal obligations for states However limitations on 

that authonty exist The pnmary limitation is that the Coun 
must avoid creating legal obligations that are in contravent. 
of established international normative *«ndards tha renec 
the- political interest of Security Council membcrs ^d ol 

the interest of all states, or that exceed the will and desires ^ 
most states I will also suggest that the Counc shodd ^ 
and follow the advice of the General Assembly, die onfy .epr 
sentative body of the U N system, to ensure that it is act. g 

collusion, I will point to areas where the Council may 
act legislatively and judicially in the future, and gg 

ch vn 
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classifying Council determinations as either executive, judicial 
or legislative would be helpful m ascertaining whether or not 
an action by the Council is appropriate. Moreover, I will sug- 
gest that to prevent an incapacitation of the Council, it is cru- 
cial to codify certain political checks to prevent Security Coun- 
cil member states from sacrificing the present institutional le- 
gitimacy of the United Nations on the altar of its member 
states’ political interests. 

I. Recent Security Council Determinations — Acting as 
Court and Legislature 

Tlie mam purpose of the U N Security Council is clearly 
defined in Article 24 of the United Nations Charter (hereinaf- 
ter “Charter") — ‘‘[to have] primary responsibility for the main- 
tenance of international peace and security." 1 * To fulfill that 
responsibility. Article 39, in more ambiguous terms, confers 
broad power on the Council when acting under Chapter VII. 1S 
Article 39 requires the Council to make two separate determi- 
nauons First, it must answer a threshold junsdicuonal ques- 
tion — whether there exists “any threat to the peace, breach of 
the peace, or act of aggression " Second, once the Council has 
made this miual determmaUon, it must then “decide what 
measures shall be taken in accordance with Articles 41 and 42, 
to maintain or restore international peace and security.” 14 In 
essence, the Charter, and specifically Chapter VII, delineates 
the Security Council as an executive branch bestowed with po- 
ltang power and the capacity to use coercive force in the form 
of military and economic sanctions. Nevertheless, the Coun- 
cil, in recent resolutions involving situations in Iraq, Libya, 
and Israel, has made decisions more akin to those made by 
legislatures and judiciaries than by a purely executive organ. 
Specifically, in answering the threshold jurisdictional ques- 
tion-determining whether a state’s action consdtutes a 


12 UN Chart™ art 24 

ft Article 39, the jurisdictional clause of Chapter VII, provides in Full 
Tile Security Council shall determme the existence of any threat to 
the pence, breach or the peace, or act of aggression and shall make 
recommendations, or decide what measures shall be taken in ac- 
cordance with Articles 41 and 42, to maintain or restore interna- 
tional peace and security 
U N Chart™ art V) 

11 1,1 
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“thrc.it to the peace" 18 and therefore subjects that state to 
Council action under Chapter VII — the Council has shed its 
historical reluctance to create legal obligauons for states it 
has acted as a lawmaker Moreover, the Council has been will- 
ing to answer purely juridical questions to determine both the 
existence of threats and the appropriate “measures" necessary 
to “restore and maintain mtemahonal peace " 


A The Security Council in a Judicial Capacity — Eliminating 
Threats to the Peace 


This secuon emphasizes a dtstincuon between political 
and juridical questions Primarily, the difference lies in 
whether the question presented is cognizable under law and 
whether the system intends to have the question answered by a 
political or judicial institution Juridical questions are limited 
to inquiries where a breach of legally defined norms or an is- 
sue of law can be judicially determined and the resolution re- 
quires normative application of rules Political questions, on 
the other hand, address the policy implications of decisions 
and the efFect of those policies on the polity and constitu- 
ency — in the international sphere, the relationship among 


states 

Critical to the distinction within any particular system is 
the assignment of powers by the institution’s constitution!! 
the case of the U N. system, the Statute of the International 
Court of Justice textually commits certain ® ues to th ' P 

mary” judicial organ— the International Court of Jmsuc 

(hereinafter. I CJ ) 18 Specifically, Article 36(2) of the Statute 
defines “legal disputes" as including. 

a the interpretation of a treaty, 
b any question of international law. 


aggress, on" ex, sis they may also act under O^aer vu^ J elsewhere as a 
accompanying text I use threat a 1>rcnc h of the peace or 

shorthand, as ,t is a lesser mdnded crenloT dl always pre- 

act of Jggi cssion A potenud occurrence 0 e , ' 

cede an actual “act” or “breach , ^ 36 [heremaf- 

16 Statute of the Inteunattonal Court of Justice an. 

ter I CJ Statute] 
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c. the existence of any fact which, if estab- 
lished, would constitute a breach of an international 
obligation; and 

d the nature or extent of the reparation to be 
made for the breach of an international obligation 17 

Article 36(2) is not intended to be a talisman — defining 
what is a juridical question Rather, it expresses what the fram- 
ers of the U.N. Charter intended as the jurisdiction of the 
ICJ as a judicial institution. 18 In this paper, I use the term 
“juridical question” as a categorization of issues that I believe a 
judicial, rather than a political, insutution has the competence 
to answer. If a non-judicial institution were to answer such “ju- 
ridical questions,” it must, at a minimum, develop processes to 
ensure fairness and due process. 10 

Interestingly, the Security Council has answered “juridical 
questions” on three recent occasions — as part of the cease-fire 
resoluUon ending the Gulf conflict, in imposing sanctions 
against Libya, and in determining that Israel had violated Arti- 
cle 49 of the Fourth Geneva ConvenUon 

The ability of the Council to take action in these and 
other situations is a direct result of the abandonment of the 
ideological polanzauon that accompanied the profound 
changes in the former Soviet Union, thereby harmonizing the 
political exigencies of the permanent members of the Coun- 


17 Id art 36, para 2 

18 1 mention Article 36, paragraph 2 here only as an illustration of the 
types of quesuons normally thought or as “juridical" and thus appropriately 
decided by judicial mstituuons Juridical quesuons require in-depth analysis 
of fact and intricate legal reasoning As I will discuss in part II, the Security 
Council simply has neither the competence nor the procedural tools re- 
quired to answer properly these questions I have termed juridical 

19 Part II of tins paper will further explore why it is critical that an insti- 
tution, at a minimum, wear the procedural garb of ajudiciary before resolv- 
>ng juridical quesuons 

My mtenuon in classifying certain quesuons as “juridical” is not to argue 
that the historical dichotomy between “pohucal" and “legal” is clear and reli- 
able 1 acknowledge this particular distinction to be specious My claim is 
simply th.it recent decisions oy tlie Council resemble questions that a 
court— that is, an organ instructed to apply norms judiciously— would ad- 
dress. rather than those that a political institution — that is, an organ free to 
decide issues based on its members' nauonal interests — would answer 
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cil. 20 The Iraqi invasion in particular offered an opportunity 
foi the Council to demonstrate its emerging political hegem- 
ony by vigorously suppressing a naked act of aggression 


1. Iraq 

a The Invasion of Kuwait and the Unprecedented Response by a 
Post-Cold War Security Council 

On August 2, 1990, Iraq invaded, wholly occupied, and 
attempted to annex neighboring Kuwait 21 The Council re- 
sponded with singular purpose and unprecedented efficiency, 
condemning the overt act of Iraqi aggression and ordering the 
immediate withdrawal of Iraqi troops from Kuwait 22 When 
Iraq failed to respond, the Council enacted seven successive 
sanctions m an attempt to coerce Iraq to abandon its claims to 
Kuwaiu territory. 21 The Security Council’s use of coercive 


20 Such harmony of interest is made necessary because of Article 27 of 
the U N Charter, which requires die "concurring votes of the permanent 
members" in order to pass a Sccunty Council rcsoluuon on any “substantive" 
issue U N Chartfr art 27, para 3 The permanent members are China, 
France, the Russian Republic (formerly the Soviet Union), the United King- 
dom. and the United Slates (hereinafter permanent five or permanent 
members] UN Ciiakttr art. 23, para 1 , „ _ 

Given Hie dillicuUics ftous Yeltsin is currently lacing in the Russian Re- 
public, tins trend toward political harmonuauon among die premanent 
members cannot necessarily be presumed to continue Nevertheless, recent 
Council acuons-m Iraq, Israel, and Libya, discussed in this part-demon- 
strate new possibilities that gne a unique promise of a runcuonmg intern* 
tion.il organization Therefore, the trend, as uncertain as it may be, merits 

discussion 600 UN gcOR, 45lh Scss , Res & J! 9 ’ ^85 

INF/46 (1990), Oscar Schachter, United Nations in the Gulf Conflict, 85 W J 
Int’i L 452 452-53 (1991), Michael R Cordon, Iraq Arm) Invades Capital nf 
Kuwait m /tow Fighting, NY Times, Aug 2, 1W 

22 SC Res 660, supra note 21, para 2 Rcsoluuon 660 rrterre 
invasion of Kuwait as a “breach of intcmauonal peace and security g 

* C 23 r S X at SWi Sess , Res ft Dec .at 25 U NDoc S/ 
INF/46 (1990), SC Res 670. UN SCDR, 45th **£**£:&*£ 

SOT^SthScT.’Res ft Dec^»j V N 1 S/K/« (1* 
662, U N SCOR, 45th Sess , Res & Dec , al 20 ' U N , 9 U N Doc s/INF/ 
S C Res 661, U N SCOR, 45th Sess , Res & Dec , at 19, U N uo 

46 (1990) 


Collective Security Law 


141 


1994] SECURITY COUNCIL'S COMPETENCE 111 

measures culminated in historic Resolution 678, which author- 
ized the use of military force*" 1 if Iraq did not withdraw from 
Kuwait by January 15, 1991. 25 This eventually led to the over- 
whelming Allied victory in the Gulf War 26 

The military campaign was a clear demonstration of the 
homogenization of superpower interest and the vast capabili- 
ties of a unified Security Council. As such, the war redefined 
the Council’s role in die restoration of international peace 
and security This was not the first occasion the Council had 
authonzed military force to restore international peace under 
Chapter VII, the only other instance, however, was the collec- 
tive action against North Korea after its invasion of South Ko- 
rea 27 The Korean situation, however, proved to be an aberra- 
tion, occurring under unique circumstances that gave rise to 
Security Council authority 28 In contrast, the response to Iraq 
is a reflection of an inchoate but persistent political re-onenta- 
tion towards the convergence of the political interests of the 
five permanent members of the Security Council. As a reflec- 
tion of a transformed political order, the Council’s actions will 
undoubtedly pave the way to increased Security Council utili- 
zation of Chapter VII, and may perhaps prove to be the tri- 
umph of the principles and purposes of the Charter 29 


24 S C Res 678, U N SCOR, 45th Sess , Res & Dec . at 27, para 2, U N 
Doc S/INF/46 (1990) The resolution authonzed the use of “all necessary 
means to uphold and implement Resolution 660" which asked for the with- 
drawal of Iraqi troops from Kuwait Id 

25 Id 


26 lee generally Schachter, supra note 21 

27 S C Res 84, U N SCOR, 5th Sess , Res & Dec , at 5, U N Doc S/ 
INF/5 (1950). S C Res 83, U N SCOR, 5th Sess , Res & Dec . at 5, U N 
Doc S/INF/5 (1950), S C Res 82, U N SCOR, 5th Sess , Res & Dec , at 4 
U N Doc S/INF/5 (1950) 


» p, te P^ en ^ ^uca, 7 he Gulf Cnsts and Collective Security Under the 
United Nations Charter, 3 Pm i YB Int’i L 267, 207 (1991) The Soviet Dele- 
Ration was protesung the non-recogniuon and denial ol a seal to the Peo- 
ple s Republic or China and, consequently, was not present for the vote on 
this resolution Since North Korea was a communist state, the Soviets would 
u.ilamly have vetoed the i evolution ir present See generally L 11 Woolsey 
j ™ Uniting for Peace’ Resolution of the United Nations, 45 Am J Int’l L 129 
U 131) (discussing the histone importance or the General Assembly's "Unit- 
ing For Peace" Resoluuon) 

29 See genertilly 1 homas M Franck & Faiza Patel. Agora 7 he Gulf Cm, r In 

Und ‘TTF 1{elatums UN Police Action m Lieu of War -II, e 
Old Order Changeth" 85 Am J Int’l L 63 (1991) 
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b Imposing Peace and Preempting Future Aggression Through 

Security Council Resolution 687 

II is unquestionable that the Council possessed the institu- 
tional competence and legal power to respond to Iraqi aggres- 
sion 30 However, the resolution of the conflict, with the impo- 
sition of cease-fire conditions on Iraq, was not clearly legal nor 
prudcntiully infallible. Recent wars have generally concluded 
with the signing of peace agreements between warring par- 
ties 31 Such agreements require mutual consent of the par- 
ties sz Although it may be necessary that the end of conflict be 
achieved through the use of some duress or force, interna- 
tional law has long held that this reason by itself does not 
render a treaty invalid ss 


30 Although there is little dispute that the Security Council had the au- 
thority to act against Iraq in this situation, a vigorous debate has arisen none- 
theless concerning which specific article of the U N Charter authorized the 
Council's actions during the Gulf War Should ResoluUon 678 be character- 
ized as an “enforcement action" under Article 42’ See, eg, Franck & Patel, 
supra note 29, at G3, Amhony Clark Arend, International Loot and the Recourse 
la Force A Shift in Paradigms, 27 Stan J Int'i. LI, 4 (1991) Or mRo*; 
uon 678 simply affirming the "inherent right or collectiie self-defense 
under Article 5P See, eg. Eugene V Rostow. Agora The C«'/Cmuin fnterau- 
twnal and Foreign Relations Lam, Cent, mud, 85 Am J Int i L 506. 506 (1991). 
Nicholas Rostow, The International Use of Font after the Cold War, 32 Hwi 
Int'cLI 411,411 (1991), see obo Oscar Schadner, SelJ Defense and the Rule of 
Late, 83 Am J Int'l L. 259, 260 (1989) Under a collective self-defense ru- 
bric. -„o action by die Security Council" is necessary before the right tear i be 
"CKcraseld]" N Rostow, supm, at 416 This conceives or Secunq ^Council 
action as a mere legiumauzing nmal. offering Aihed at 

unnecessary, bcncdicuon for dieir military operation N RosIO “-™^. 
416-17 On die odicr hand, die Article 42, or what may more iwrrerfy * 
described as a “quasi-ArUcle 42," framework, requires Security ^" ncl ’ 
ure Franck & Patel, supra note 29, at 63 Th,s view posits *at the coinpe- 
icncc of the military action emanates from the Secunty Gounal. not 

judicial or legislaUve acuon by the Council and is there <7° 

”5f 

tbmal p “" ”** “ “ ** 

ments are common) 

32 Id at 56 . _ . t u , >Muress" voids treaty obhga- 

33 Id For mtcmauonal law to find that duress . ehmina ie 

nature, is coercive 
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The Gulf War, however, was not terminated by treaty, but 
by the most comprehensive and complex Security Council res- 
olution in U.N history. 34 Resoluuon 687, like all Chapter VII 
actions, was not based on consensual agreement, 35 but on the 
powers of the Security Council, upon determining the exist- 
ence of a “threat to the peace, breach of the peace or act of 
aggression,” to restore international peace and security. 36 The 
source of Security Council authority for the imposition of 
peace did not emanate from Iraqi capitulation, but rather 
from the inherent competency of the Security Council to 
“reslor[e] international peace and security ” 37 Indeed, such was 
the stated purpose of the measures imposed on Iraq, similar m 
many respects to the Versailles treaty. 38 

Implicitly, the measures were an attempt by the Security 
Council to preempt future regional aggression, it did so m two 
ways First, Resolubon 687 attempted to eliminate Iraqi capa- 
bility to wage aggressive war. 39 The measures exceeded merely 
restoring Iraq to status quo ante bettum ; 40 they included the 


34 Schachter, supra note 21, at 456 

35 Tins is not to say that as a pragmatic and political matter, the consent 
of Iraq was not useful or even necessary Rather, l am simply noting that as a 
fegaf matter, the source of Resoluuon 687's power is not tluough consensual 
agreement but, rather, through the inherent powers or the Council to act 
under Chapter Vll This Resoluuon was unprecedented and has unphea- 
Uons for the precedential value of the cease-fire not found in tradiuonal 
“peace treaties " 

36 SeiUN Charter art 39 

37 S C Res 687, U N SCOR, 46th Sess , Res & Dec , at 11, pmbl , U N 
Doc S/INF/47 (1991) (emphasis added) Implicit in this rationale is that 
Iraq, even after it forfeited its claim to Kuwait, remained a threat to interna- 
tional peace, tins has to be so, because pnor measures already worked to 
ameliorate the initial breach of the peace The initial breach of the peace, 
defined in S C Resoluuon 660 as the invasion of Kuwait, was neutralized by 
this point S C Res 660, supra note 21 

38 See Schachter, supra note 21, at 456 

39 Lawrence D Roberts, Untied Nations Security Council Resolution 687 and 

oe The Implications far Domestic Authority and the Nerd for lsmlimnrt. 

25 NYU J Int’l L & Pol. 593, 595 (1993) 

40 Some commentators have argued persuasively that the Council acted 
appropriately in doing so One commentator has posited that the restora- 
'' on . ot ,P^ e m ' ans removing the conditions that led to the aggression 
Michael Walzer, Justice and Injustice in the OulfWar, in Bur Was rrhis-j Rs 
njcnoNS on toe Morality of toe Culf War 8-11 (David Decosse & lean 

fmroH f* ’ 19925 r (sUggesUn S 0131 the disarming or Iraq was just and re- 
quired to prevent future instability m the region) The Security Council 
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elimination of all Iraqi chemical and biological agents and 
components, as well as the research, development, support, 
and manufacturing facilities for that weaponry 41 All ballistic 
missiles with range capabiliues of over 150 kilometers were to 
be destroyed.' 18 In addition, Iraq was to divulge the location of 
all chemical, biological, and nuclear weapon facilities 45 
Among the imposed conditions, Iraq was requtred to disclose 
to the International Atomic Energy Agency (hereinafter IAEA) 
all information about its nuclear capabilities 44 Finally, Iraq 
was to refrain from the development of biological, chemical, 
and nuclear weaponry and would be required to allow for reg- 
ular inspection 45 

Secondly, and more importantly for our purposes here, 
Rcsoluuon 687 attempted to eliminate the dispute that precip- 
itated the initial conflict and that may lead to future conflict 
between Iraq and Kuwait The Resolution purportedly settled 
the long-standing border dispute that led, in part, to the initial 
invasion In addition. Resolution 687 reiterated earlier Coun- 
cil resolutions that called for Iraq to assume financial liability 
for ail losses as a result of its aggression In the case of these 
final measures, the Security Council made legal determina- 
tions and assumed the role of a judicial body 


cues Iraq’s violations of Us obligations under four 

a nartial explanation for the stnngcnl measures The treaties are I'l™ 

nLnal Convention Apnnst the 

1979, UN GAOR, 34th Scss, Supp No 46. at 245, UN Doc 
119791 (21 Protocol for the Prohibition of the Dcvclopinc . 
and Stockpiling of Bacteriological ^*583, T I A S 

tlicir Destruction, opened ^ 

No 8062. (3) Treaty on $ Proto™. 

gLcs, and the Bacteriological Methods ^W^’^J'^dconv.no 

Roberts, supra note 39, at 598 

41 S C Res 687, supra note 37, para 8 

42 Id 

43 Id paras 9-10 

44 Id 

45 Id 
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c By Calling Upon the Secretary-General to Determine the 
Boundary Utilizing Specific “Appropriate Materials , ” 
the Council Acted Judicially 

Resolution 687 called for Iraq and Kuwait to “recognize 
tlie inviolability of the [pre-war] international boundary [as] 
set out in the ‘Agreed Minutes Between the State of Kuwait 
and Republic of Iraq Regarding the Restoration of Friendly 
Relations, Recognition and Related Matters.’ ” 46 Further, the 
resolution called upon “the Secretary-General to . . [draw 
upon] appropriate material," including one particular map, m 
ordei to “demarcate the boundary between Iraq and Ku- 
wait " ,7 That map, Butish in origin, was rejected by the Iraqis 
as not accurately reflecting the actual borderline 4 * Neverthe- 
less, the Secretary-General implemented the Council’s request 
by forming the Iraq-Kuwait Boundary Demarcation Commis- 
sion (Border Commission) to draw the necessary boundary 
lines using the Council’s specified map 49 According to the 
Border Commission's report to the Secretary-General, Iraq 
participated fully through voting, attendance at meetings, and 
drafting of the reports However, Iraq has conunually rejected 
all conclusions of the Border Commission 50 and has criticized 
the Council for demarcating a boundary line absent agree- 
ment between the disputing states 51 Iraq has, m addition. 


•10 SC Re, 087, supra note 37, para 2, Agreed Minutes Regarding the 
Restoration of Friendly Relations, Recognition and Related Matters. Oct 4, 
1*763. Kuwait-Iraq, 485 U NTS 321 (1964) [hereinafter Agreed Minutes) 

47 S C Res 687, supra note 37, para 3 

48 Herman F Eilts, The Gulf Crisis Through an Historical Ijookmg Glass, 14 
Suffolk Transnat'l L j 2,15-16 (1990) 

49 S C Res 687, supra note 37, para 3 

50 Ri port of ms Secretary-General on the Status of Compliance by 
Iraq with Tiir Oni igations Placfd Upon it Undfr Certain of tuf Sfcur 
■ is Cm ini n Ri.smtiuoNs Rhahni in mi Suuaiion Hi rwiiN Iraq and 
Kuwait, Annex A, U N Doc S/23514 (1992), Further Report of the Sec- 
retars-Generaj on the Status of Compliance by Iraq with the Obliga- 
tions Placed upon rr Under Certain of the Security Council Resolu- 
itons. at 6, U N Doc S/23687 (1992) 

51 Identical Letter Dated 6 April 1991 from the Permanent Repre- 
sentative of Iraq to the United Nations Addressed Respectively to the 
Sfcrftari-Gfnirai and the Presidfnt of the Security Counciu at 2, U N 
Dm S/224% (1<)*U) (hereinafter 1 rrn h from uif Pfrmani ni Ri pkksenia- 
nvF), see also Letter Dated 16Aucust 1991 from the Permanent Represen- 
tative of Iraq in tuf Uumn Nations AnnRrssFn to tuf Prksidi nt of nir 
Smukiii Counui , at 5, U N Dot S/22957 (1991) 
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disputed the validity and applicability of the Agreed Min- 
utes M 

The determination, by the Council, that the settling of the 
boundary dispute was necessary to "restore” regional peace 
and security is clearly within the Council’s Chapter VII powers 
and intuitively seems a prudent decision Indeed, the war was 
vivid evidence that the disputed borderline was a ‘threat to 
international peace " However, the Council also took what it 
perceived as “appropriate measures” to “restore" stability by 
having the Secretary-General use a particular map, not ac- 
cepted by all parties, to determine the border In doing so, 
the Council answered an implicit legal question as to whether 
the map reflected the actual boundary line In other words, 
the Council determined that Iraq’s version of the facts to be 
widiout merit and therefore drew a legal conclusion that the 
Bntish-drawn map reflected the actual boundary line In re- 
jecung Iraq’s claim, the Council assumed the role of a court by 
answering what is ineluctably a purely juridical question 53 


d Iraq’s Claims Wen Justiciable and Actual Issues of Fact and 

Law Existed That Required Adjudication 

Iraq's claims are by no means facially spurious, there are 
legiUmate issues of both fact and law that require adjudication 
The Council, by presuming particular answers to those juridi- 
cal questions, is essenUally assuming the role of a court riret, 
Iraq claims that the Agreed Minutes are not dispositive on th 
border issue because that agreement has “not yet .been > se- 
lected to the constitutional procedures required for raunca 
non by the legislaUve branch and President of q 
Moreover, Iraq claims that since 1969 it has P ub ^ d y^P f 
the boundary evidenced in the Agreed Minutes ™erefor , 
there is a question as to whether, under the law of tre ty 
struction, Iraq is bound by that agreement 


52 Letter from the Permanent RE-RESEmwnvE, < 

53 For a discussion of the appropriateness of the 

ciallv see tnfra notes 130-77 and accompanying text n , r qt Sul- 
ofabordcrimc would fit the definition ' ^ 

utc article 36(2) Moreover, it is a quesuon that is traoiu y 

55 Id 
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Article 18 of the Vienna Convention of the Law of Trea- 
ties is on point tn this regard 55 States do have certain obliga- 
tions as a result of signing a treaty absent ratification Specifi- 
cally, the Vienna Convention provides that the parties are 
“obliged to refrain from acts which would defeat the object 
and purpose of a treaty ” 57 It does not, however, require that 
the party accept or approve the treaty provisions Indeed, Arti- 
cle 18(a) specifies that even the minimum obligation to re- 
frain from acts that “defeat the object" of a treaty cease when 
the signatory makes “its intention dear not to become a party 
to the treaty ” ,B Iraq claims it has consistently repudiated the 
Agreed Minutes. The claim of repudiation should be properly 
adjudicated in a judicial forum, particularly considering that 
the drawing of boundaries necessarily involves a dispute over 
title to land affected by that dispute. Disputes over title to land 
are the prototypical juridical question. 59 

Any international normative system that makes land dis- 
putes a political question is invidng aggression. Historically, 
desires for territorial expansion have been the pnmaiy motiva- 


5b Vienna Convention on the Law of Treaties, May 23, 1969, 1155 
U N T S 331 [hereinafter Vienna Convention] Although the Vienna Con- 
vention is not binding on this treaty because the Convention was not yet in 
force when the Agreed Minutes were signed and Article 4 of the Convention 
explicitly proscribes retroactive application of its terms, it has been widely 
accepted as a restatement of the customary law on treaty construction and 
interpretation and is therefore appropriate here See generally Barky E 
Carti-r & Pun i ip R Trimbi f, Intfrnationai Ijw (1991) Moreover, to the 
extent that the Vienna Convention is not applicable on this issue, it is only 
an added argument for my central contention that legally justiciable issues 
exist and they should be adjudicated 

57 Vienna Convention, supra note 56, art. 18. 


58 Id 

59 It is not at all surprising that the I CJ. and other judicial tribunals 
nave consistently been the insututions that have adjudicated border dis- 

5? * S . Concerning Temtonal Dispute (Libyan Jamahinhav Chad), 
i iL* < 4(Au S 26 )> Guatemala v Honduras, Wash Survey No 393, Jan 
1 1933, cited m Alexander M Stu\t, General Principles op Law 22 (1946) 
see also Honda v Georgia, 58 US 478 (1854) (holding that the US 
supreme Court is the proper forum for settlement of border dispute be- 
tween two states of the United States) Settling border disputes tendrto in- 
ve detailed facts, which are most appropriately analyzed by ajudicial insti- 
tution that has adequate procedural safeguards and that would lie less ivill- 

decinon-ma'lungprocess lK,<ly ‘° SaCn ' ,Ce ^ “ ex P edlte the 
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tion to wage aggressive war 00 Deciding land disputes other 
than thiougli the 1101 mauve application ol rules would be 
com ting anarchy 

In addition, Iraq claimed that the map identified by Reso- 
luUon 687 as the "appropriate material" to settle this dispute 
was reflecuve of neither the border according to the Agreed 
Minutes nor the actual line of demarcation 61 Iraq’s objec- 
tions were not considered by the Border Commission in its set- 
tling of this dispute 02 Whether the British map, submitted by 
the Council, is the appropriate map is an issue that should not 
be decided in an arbitrary or capricious manner 

Clearly then, pnor to the establishment of the border by 
the combined efforts of the Security Council and the Secre- 
tary-General, fundamental issues of both law and fact existed 
which required juridical analysis In deciding the line of de- 
marcation, and assuming that the Council was not acung arbi- 
trarily, the Council must have answered these implicit jundical 
questions As such, the Council assumed the role of a judicial 
organ 


e The Determination of Iraq’s Financial Liability Raises Issues 
That Necessitate Adjudication m a Judicial Forum 

Resolution 687 "rcaffimT Iraq’s financial liability “under 
internauonal law for any . loss, damage, including environ- 
mental damage and the depletion of natural resour f s ’° rl ' 
jury to foreign [governments, nationals and corporauons,«a 
result of Iraq’s unlawful invasion and occupation of Kuwait 
The Council exercised great leverage to force Iraq s co p 


CO To allow a pol.ucal —.on lo 
ucular state is tantamount to confemng on n,cn,b *” “ . f u ncighbora 
to allow or disallow an aggressor state “"K&J&SSSdl » 

S, °C1 Lem* rao M ™ 

fiV See SC Res 687, supra note 37, para l laemanu b setoutm 
Kuwait respect the .nwolZw of *e international boundary 

the [Agreed Minutes]") The term “reaffirms" « used 

63 S C Res 687, supra note 37, para » »" , Wl ~ ln Resolution 

because the Council had °S«S C Res 674, supra note 23, para 

674, though in more general terms steov. m 
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ance with these provisions — all of Iraq’s foreign assets were 
frozen under a previous resolution, 64 and economic sanctions 
remained. 65 However, the sanctions also made it impossible 
for Iraq to pay any type of compensation, as it could not sell its 
oil and did not possess any monetary assets Resoluuon 687, 
therefore, had to lay out a mechanism for Iraq to fulfill its fi- 
nancial obligauons. It did so by “directing the Secretary-Gen- 
eral to make recommendations within thirty days for establish- 
ing a fund that would give Iraq the ability to pay for both “es- 
senUals” for the Iraqi population and compensation for 
wartime damage. 66 Resolution 706 was later adopted, provid- 
ing for Iraq to sell petroleum in order to generate funds sub- 
ject to the approval of a Security Council Committee. 67 

The monies generated from Iraqi petroleum sales were to 
be placed m a U.N. Compensation Fund that would pay the 
cost of destroying Iraq’s military arsenal, half the cost of de- 
marcating the border, for humanitarian relief for Iraqi citi- 
zenry, and for all compensation claims against Iraq, including 
compensauon to Kuwaiti citizens for properly seized during 
the war. 68 After Iraq rejected the provisions of Resolution 706, 


64 SC Res 661 , supra note 23, para 4 

66 Id para 3 

66 In addition, die Council passed Resoluuon 692 dial set up the Com- 
pensation Commission. SC Res. 687, supra note 37, para. 19. Tlie Commis- 
sion is comprised of three organs- (1) a Governing Council, comprised of 
the Security Council members, (2) an Executive Secretary, appointed by the 
Secretary-General, and (3) various "Commissioner,” providing “advice” and 
appointed by the Governing Council. The Commission is responsible for 
dispensing compensatory funds to all claimants suffering loss during the 
Iraqi invasion and occupation or Kuwait S C Res 692, U.N. SCOR, 46th 
Sess , Res & Dec , at 18, para. 3. U.N. Doc S/INF/47 (1991). States may file 
claims with the Commission for their citizens who suffered “loss.” There is a 
$100,000 limit on the amount a state can claim for any particular individual. 
rf TTER 2 August 1991 From the President of the Governing 

Councii os nit United Nations Compensation Commission to the Presi- 
dent of THE Securtiy Council, at 7, U.N. Doc. S/22885 (1991). In addi- 
tion, a state can claim $2,500 for any individual without any documentation 
ot loss id at 6 For an m-depth discussion of how the compensauon fund is 
imp emented, see Elyse J Garmise, The Iraq Claims Process and the Ghost of 
- L 840 i 19 92)> Manan Nash, Claims Against IrJ. 
untied Nations Compensation Commission, 86 Am. J. Int’l L. 113 (1992). ^ 

Dofs/INF/47 SC ° R ’ 46,h SCSS ' R "- & Dec ■ at 2] - P=« bUN. 

68. Id at 3, S C Res 692, supra note 66, pmbl. 
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frozen!®"^ 1 '°* d $8 °° ™ 1Il0n ,n Ira * ««• had been 

Compensation for claims against an aggressor seems ra- 
tionally related to the restoration of peace after a financially 
devastating war. This Council action, therefore, does not nec- 
essarily implicate a judicially-oriented Council However the 
payment of compensation predictably raises questions about 
. 5. e i C( f nt t ^ c llabl,lt y an ^ f he validity of claims that require 
judicial consideration 79 Deciding that Iraq is responsible for 
all claims against it, with only minimal levels of judicial scru- 
tiny implicitly presumes the Security Council made certain 
legal conclusions 71 Assuming again that the Council did not 
act capriciously in structuring compensation relief, the Coun- 
cil must have decided that die vast majority of claims against 
Iraq were bona fide 72 Moreover, the Council implicitly de- 
cided that Iraq was responsible for all loss emerging from the 
war, regardless of the specific origin and whether any other 
parties were negligent. By drawing such legal conclusions, the 
Council again assumed the role of a court 7S 


69 Paul Lems, U N Council Votes To Use Imp Assets Frmen Ahmad, NY 
Times, Oct 3, 1 992, at A2 

70 The Foreign Minister of Iraq identified this problem m his response 
letter to Resolution 687 He slated that Resolution 687 “holds Iraq liable for 
environmental damage and the depletion of natural resources, although this 
liability has not been established * Letter from the Permanent Represen 
tative, supra note 51, at 5 

71 See Nosh, supra note 66 

72 The Committee assembled to hear the claims against Iraq for liability 
stemming from the Cuff War has, in its proceedings, only minimal proce- 
dural safeguards Most claims are administered without serious judicial scru- 
tiny and payments are made on claims without regard to whether the evi- 
dence is substantial or only minimal Nash, supra note G6 As an alternative, 
die Council could have acted under a theory analogous to "judicial notice, 
in which a court stipulates that it is common knowledge that a particular feet 
is true The Council failed even to stipulate that the facts were as assumed m 
the resolutions 

73 Determination of financial liability is inherently a legal determina- 
tion, as it requires application of normative standards and it is a determina- 
tion almost exclusively made by judicial bodies For further discussion, see 
mjra, text accompanying notes 130-66 
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2 Libya 

a The Security Council Set Sanctions Against Libya for Failing to 
Respond to Requests for Extradition of Libyan 
Nationals Allegedly Responsible for a 
Terrorist Bombing 

The Security Council has not limited its operations to a 
response to the Iraqi invasion of Kuwait Indeed, over the last 
two years, the Security Council has explored the uncharted pe- 
numbra of its powers and competence with increased zeal. If 
any skepticism about the Security Council’s willingness to ex- 
pand its enforcement agenda remained, surely the resolutions 
concerning Libya abated that skepticism. In some respects, 
the actions taken against Libya were more extraordinary than 
those taken to end the Gulf War 

The Security Council sanctions against Libya responded 
to the December 21, 1988, bombing of Pan Am flight 103 over 
Lockerbie, Scotland, and the bombing of Union de Transports 
Aerens flight 772 over the Sahara w Two Libyan officials were 
allegedly involved in the Lockerbie bombing, which killed 270 
people. 75 They were indicted in both the United Kingdom 76 
and the United States 77 on criminal charges related to the inci- 
dent. Soon after this indictment, the United States made an 
extradition request to Libya for custody of the two men, as did 
the United Kingdom shortly thereafter. 78 After Libya failed to 
respond to the extradition requests of the United Kingdom 
and the United States, the Security Council passed Resoluuon 
731 which “urge[d] the Libyan [government immediately to 
provide a full and effective response to those requests.” 79 
“Those requests” included not only the extradition of the two 
Libyans, but also referred to demands delineated in previous 


74 SC Res 731, U N SCOR, 47th Sess , Res & Dec., at 51, pant 1, U.N 
Doc S/1NF/48 (1992) 

75 Ceorge J Church, Wantnl A New Hideout, Timi , Apr 6, 1992, at 29 
7G S C. Res 731, supra note 74, pmbl 

77 Questions or Interpretation and Application of the 11171 Montreal 
Convention Ansing from ihr AiimI Incident .it Iaitkerbie (Libya v U.S). 
1<W2 I ( | Cent rd I i\t No H'l. paia 2 (Ordt i id Apt 14) Iheieuiahci Libya 
V U i J 

7fi SC Res 731, supra note 74, pml>! 

79 SC Res 731, supra note 74, para 3 
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UN documents, 80 including the payment of compensation to 

the vicUms of the Lockerbie bombing by the Libyan govern- 
ment 81 Instead of surrendering the accused, the Libyan gov- 
ernment filed J chum against the United States and the United 
Kingdom with the I CJ 82 Libya alleged that by seeking re- 
dress through the Security Council, the United States and 
United Kingdom were acting in contravention of the Montreal 
Convention for the Suppression of Unlawful and Acts Against 
Safety of Civil Aviation 81 

Soon thereafter, the United States and the United King- 
dom sought and obtained a second resolution, in which the 
Council, “[a]ctmg under Chapter VII of the Charter, 
[djecidefd] that the Libyan Government must now comply 
without any further delay with paragraph 3 of resolution 731 
(1992)” to provide a full and effecuve response to its re- 
quests, 84 and “to cease all forms of terrorist action and all 
assistance to terrorist groups " 8D The resolution continued by 
imposing sanctions, including an embargo of arms and aircraft 
equipment on Libya, which “all States [were required to] 
adopt, until the Security Council decide [d] that die Libyan 

government ha[d] complied with” the above request 86 


80 See generally Letter Dated 20 December 1991 from the Permanent Rejrrescnla- 
twes of France, the United Kingdom of Gnat Brrtian and Northern Inland and the 
United States of America to the United Nations Addressed to the SecretaryGencmt, 
U N GAOR, 46th Scss , Agenda Item 125, UN Doc A/46/828. S/23309 
(1991), Letter Dated 20 December 1991 from the Permanent Representative of the 
United States of America to the United Nations Addressed to the Secretary-General, 
UN GAOR, 46th Sea, Agenda Item 125, UN Doc A/46/827, S/23S08 
(1991) See also Further Retort By the Secretarv-Gentrai. Pursuant to 
Paragraph 4 of Security Council Resoi ution 731, U N Doc S/23672 
(1992) 

81 The U N documents refer to the compensation requests made by the 
United States and the United Kingdom in a joint statement of November 27, 
1991 This request was adopted by reference in Resolution 731 SeeS C Res 
748, U N SCOR, 47th Sess , Res & Dec , at 52, para 1, U N Doc S/INF/48 
(1992) (citing S C Res 731 as a reference in this context) 

82 Libya v U S , supra note 77 . 

83 Montreal Convention for the Suppression of Unlawful and Acts 
Against Safety of Civil Aviation, Sept 23, 1971, 24 U S T 564, T I A S o 
7470 [hereinafter Montreal Convention] The Montreal Convenuon is a 
multilateral agreement which prohibits slate support of intemauonal terror- 
ism See also Get Quaddafi, Economist, Apr 11, 1992. at 17 

84 SC Res 748, supra note 81, para 1, pmbl (emphasis in original; 

85 SC Res 748, supra note 81, para 2 
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b. The Council Implicitly Drew Legal Conclusions m Determining 
That Libya Was Financially Liable to the Victims of 
the Lockerbie Bombing 

In addition to all other requests to comply fully with Reso- 
lution 748, Libya would have to pay full compensation to all 
victims of die bombing 87 This request was unusual and seem- 
ingly premature, given that there had not yet been a trial of 
the alleged terrorists nor any adjudication of the Libyan gov- 
ernment’s involvement in the bombing The Council, in re- 
quiring compensation be paid, must have made one of two 
findings — either that (i) Libya « in fact responsible for the 
Lockerbie incident, or that (ii) the two Libyan nationals are 
responsible, and Libya is liable for the loss through a theory of 
respondeat superior In either case, legal determinations were 
made. These legal conclusions necessitated review of issues of 
law and fact that were neither expressly addressed nor fully 
“litigated” by the Council m any resolution. Assuming the 
Council did not act arbitrarily, die Council must have acted as 
a court m determining Libya’s financial liability, given the con- 
clusions m Resolution 731 and Resolution 748. 

3 Israel 

a Israel Expelled Palestinians From the “Occupied Territories” for 
What It Considered Sufficient Security Reasons 

On December 18, 1992, the Israeli government expelled 
over 400 Palestinians from the West Bank and Gaza Strip with- 
out a full trial 88 The Palesunians were sent to a “security 
zone” that Israel had declared in southern Lebanon, but the 
Lebanese refused them entry 89 Israel contended that this 
mass deportation was necessary for security reasons because 
these individuals, reportedly all members of Islamic funda- 
mentalist groups, including one called “Hamas," were respon- 


87 This is m reference to a U S State Department release, to which the 
Council refers in the text of Resolution 748 U S Dep’t of State, Gist Inter- 
national Terrorism, State Dep't Dispatch, May 18, 1992, available in LEXIS 
Genfed Library, Dstate File 

88 Clyde Haberman, Israel Expels 400 From Occupied Lands, NY Times, 

Dec lo, 1992, at A1 * 

89 Id Israel initially intended to deport the Palesunians to Lebanon 
te^th^time 7(/ lreV,0US occa!,on5 ■ Lebanon refused to accept the depor- 
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sible for recent uprisings and killings in the Occupied Tem- 
tory 90 

The international community responded swiftly, with al- 
most universal condemnation of the Israeli action as illegal , 91 
International human rights organizations and foreign govern- 
ments, as well as the United States, usually an ardent supporter 
of Israel, strongly condemned the deportation The United 
Kingdom, speaking on behalf of the European Community, 
stressed that such dcportauons were in violation of the Fourth 
Geneva Convention 92 

In addition, the Palestinian delegation to the peace talks 
reacted by boycotting the final meetings of the first round of 
negotiations 88 Representatives of the Palestinian delegauon 
and other Palestinian leaders called for immediate Secunly 
Council involvement 04 

Israel has consistently argued that the Geneva Convention 
is inapplicable to the occupied territories 95 The Israeli High 


go Id 
91 Id 


91 Id 

92 Id, Sarah Helm. Israeli Court Refuses to Oppose Expulsions, Iw>epend- 

emt, Dec 28, 1992, at 9, available m LEMS, News Library, Indpnt File Arti- 
dc 49 of die Geneva Convention provides in pertinent pare "deportations 
or protected persons from occupied territory to the territory of the Occupy- 
ing Power or to that of any other country, occupied or not, are prohibited, 
regardless of their motive " 1949 Geneva Convention IV fetameto the 
lection of Civilian Pciaons in Time of War, Aug 12, 1949 art 49 75 
UNTS 287-417, [hereinafter Geneva Convenuon] Protected P cr5 ° ns ’ 
defined in article 4, include “those who. at a 8Jven m omenta„d many m* 
ner whatsoever, find themselves , in the hands of a[n] 0«upyig 
Power of which they arc not nauonals ” Id art 4, see alsoi IW C 

Votes on the Situation m the Occupied Territories. U S Dept State 

20, 1992, at 54 (stating that the U S government posits that th p 
is in violation of die Geneva Convention) „ 

93 Haberman, supra note 88, David Ridge Palestinians Teh US 

Talks Until Deportees are Returned, Jmmum Mrtrf-cfc- 

t FX1S News Library, Jpost File In addition, the deporta 
spread' strikes in the Occupied Territory fafafast Table, N Y 

P 94 ayde Haberman, Israel’s Deportation, Rabin KickstheM d o st ^ ^ 
Times, D« 20. 1992, sec 4, at 4, see ato ! Paul toa, Secu** Cmna 
Condemn Israeli Expulsion, NY T ‘““' Pf'-ip mdiUEast Talks Hang in 

Dec 19, 1992, at 6. Sarah Helm News 
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Court, in agreement with Yitzhak Rabin, held, in a December 
1992 decision, that such deportations were legally permissible 
since they were only temporary. 96 

b. Security Council Declares Thai the Israeli Deportation of the 

Palestinians Was a Violation of the Fourth Geneva 

Convention 

The Security Council disagreed with the Israeli position 
and enacted Resolution 799 which “[sjtrongly [c]ondemn[ed] 
the action taken by Israel, the occupying Power, to deport 
hundreds of Palestinian civilians." 97 The resolution refers 
twice to Israel’s “contravention of . . . obligations” under the 
Fourth Geneva Convention and purposely uses the language 
of Article 49 by consistently referring to Israel as the “occupy- 
ing Power." 98 In other words, the Council emphasized that 
the Palestinians are “protected persons,” the Gaza Strip and 
West Bank are "occupied territories,” and that Israel is an “oc- 
cupying Power * Therefore, Article 49 is applicable m this in- 
stance. Finally, Resolution 799 “ demands that Israel, the occu- 
pying Power, ensure the safe and immediate return to the oc- 
cupied territories of all those deported." 09 


non “is designated to prohibit mass deportations" and does not apply to tem- 
porary deportations of a few individuals David Makovshy Sc Allison Kaplan, 
Israel Deports over 400 Inciters Move Complicates Search For Peace, Jerusalem 
Post, Dec 18, 1992 available m LEXIS, News Library, Jpost File Israeli apol- 
ogists have also argued that Israel is not an “occupying power" as defined by 
the Geneva Convention Samuel Katz, Rabin ’s "Gnat Achievement", Jerusalem 
Post, Feb 19, 1993 available m LEXIS, News Library, Jpost File. For a com- 
pelling discussion on whether the Geneva Convention is applicable to Israel, 
see Roundtable on the Expulsion and the Peace Process Divisions Within the Israeh 
Peace Movement, Tikkum, March 1993, at 33 (interviews wilh Daphne Golan, 
Avram Porar, Aaron Back, Avigdor Feldman, Galia Golan, Yoran Iaiss) 

'll, Ktli.ii> llitituui, l\iael hxfirls 100 Palestinians to lebimon, Bus-ion 
Gi onp, Dec. 18, 1992, at 1 , see also David Makovsky, Israel and U N Deadlocked 
Over Return of Deportees, Jerusalem Post, Jan 11, 1993 available m LEXIS, 
News Library, Jpost File (stating Rabin's assertion that, as they were for only 
two years, the deporations did not violate the Geneva Convention) 

97 SC Res 799.UN SCOR, 47th Sess , Res & Dec , at 6, para 1,UN 
Doc S/INF/48 (1992), see also, Paul Lewis, Israeh Expulsions Condemned in 
UN, NY Times, Dec. 20, 1992, at A14 


98 S C Res 799, supra note 97, pmbl , paras I, 4 

99 S C Res 799, supra note 97, para 4 
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c The Security Council, by Clarifying the Israeli Obligations 
Under the Geneva Convention, Is Essentially Acting in 
a Judicial Capacity 

Resolution 799 clarifies Israeli obligations under interna- 
tional law In enacting the resolution, the Council answered 
very specific questions that were clearly juridical In doing so, 
it applied international norms codified in a multilateral treaty 
to a specific situation, despite article 36(2) of the I CJ Statute, 
which specifically places mterpretauons of treaties under the 
jurisdiction of that U N organ 100 

As in a court opinion, Resolution 799 explains specific 
provisions of Article 49 of the Geneva Convention and how the 
actions taken by Israel fit within those provisions Moreover, 
the judicial analysis was integral to the resolution, without the 
determinations, Israel could have shielded itself with its own 
interpretation of the convenUon Resolution 799 effectively 
closed the debate and made Israeli obligations explicit and en- 
forceable In this way, the Council acted as both the judiciary 
and the executive — applying legal standards m its findings, 
and establishing a regime to enforce the judicial decisions 


B Security Council as Legislature — Creating Legal Obligations 
for Stales 

Under Chapter VII, the Security Council is given the au- 
thority to determine what constitutes a “threat to the peace ” 
However, if the Council determines that a particular state ac- 
tion, though not a violation of international law, is nonetheless 
a threat to international peace, is it not in effect creating legal 
obligations for that state, in light of the Charter's require- 
ments that member stales obey Security Council determina- 
tions? 101 In certain Council actions against Iraq and Libya, it 
explicitly created specific legal obligations for those states and 


100 I CJ Statute art 36(2) (a) 

101 Article 25 of the UN Charter provides that “the Membere ot in 

United Nations agree to accept and cany out the decisions of the ecu y 
Council in accordance with the Charter" UN Charter art 25 > 

stance, the Council determines that a particular state action (eg, cuumg 
ZL certain nun forests) is a per * “threat to the peace," 

action would be legally proscribed In this way, the Council can act as 


legislature 
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implicitly for all states 105 The following part explores this un- 
precedented Council action 

1 Iraq— Resolution 687 Creates New Legal Obligations for Iraq 

As previously discussed, one of the foremost objectives of 
Resolution 687 is the disarming of Iraq 103 That the Council 
has the legal authority under Chapter VII to find the disarm- 
ing of Iraq necessary to restore mtemauonal peace is indispu- 
table 104 Moreover, because Iraq has demonstrated a proclivity 
for expansionist aggression and brutality' 05 and its status post 
bellum was such that it could still wage aggressive war on its 
neighbors, the destrucuon of Iraqi warmakmg capabiliues was 
both politically astute and pragmatically necessary 

The resolution did create, however, new obligations for 
Iraq that did not exist pnor to the enactment of Resolution 
687. Resolution 687 purported to be based, m part, on Iraqi 
violauon of treaty obligauons. Before reciting the extensive 
measures imposed on Iraq m the operauve paragraphs, 106 the 
Security Council, in the preamble, laid out evidence support- 
ing its finding that Iraq continues to be a threat to mtema- 
uonal peace Specifically, Resolution 687 cites Iraq’s breach of 
four multilateral agreements, 107 Iraq’s proclivity toward ag- 
gression evidenced by its “threats" to use outlawed weaponry, 
and past instances of aggression as the grounds for applying 
sanctions and the imposition of arms inspection 108 


102 See, eg, SC Res 799, supra note 97 

103 See supra text accompanying notes 41-47 

104 However, we must assume that the Council Found that Iraq remained 
a threat to mtemauonal peace, even arter having forfeited its claim to Ku- 
wait because the imual “breach of the peace," defined m Resoluuon 661 as 
the invasion of Kuwait, had been neutralized by this point See supra note 22 
and accompanying text 

105 The Gulf War and Iraq's eight-year war with Iran, as well as Iraq’s 
brutal suppression of its civilian Kurdish population, serve as ample evidence 
of this proclivity 

106 See supra text accompanying notes 39-45 (discussing specific meas- 
ures taken) 

107 S C Res 687, supra note 37, at 2-3, see also supra note 39 and accom- 
panying text Iraq did not violate most of the treaty obligations cited More- 
over, Iraq was only a signatory, not a party, to two of the agreements See, 
eg, Roberts, supra note 39, .it GOO 

108 S C Res 687, supra note 37, pmbl The preamble specifically notes 
Iraq’s threats to use chemical weapons as a rationale for tile measures taken 
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Significantly, Resolution 687 did not limit its provisions to 
Iraq’s treaty obligations For instance, although the Geneva 
Protocol for the ProhibiUon of the Use in War of Asphyxiat- 
ing, Poisonous and Other Gases calls for refrain from “usif of 
chemical weaponry, the Council found it necessary to mandate 
the "destruction” of those weapons and prohibit Iraq from 
merely possessing the chemicals 100 

By determining that Iraq’s mere possession of such chem- 
icals is a threat to the peace, the Council created new legal 
obligauons for Iraq The obligations arise out of Article 25, 
which requires all states to comply with Security Council deter- 
minations 110 The Council has acted legislatively to the extent 
that Resolution 687 goes beyond Iraq’s obligauons under m- 
tcrnauonal law. 


2 Libya — The Security Council Imposes Obligations on Lilya m 

Direct Contravention of a Multilateral Agreement to 
Which Libya and a Majority of the Council’s 
Members Are Parties 


In Resolution 748, under its Chapter VII authority, the 
Council observed that Libya's failure to comply with an extra- 
dition request regarding two of ns nauonals consUtuted a 
threat to the peace '"This is perhaps the clearest illustration 
of legislative activity by the Council to date As Libya has 
claimed, 1 12 the Security Council's request exceeds Libya s obli- 
gations under the Montreal Convention The Convention, to 
which the United Kingdom, the United States, and L'byaare 
parties, requires states either to assume jurisdiction or 'to exm- 
dite individuals to a state willing to exercise junsdicuon ov 
any individual who has allegedly committedte^o™ta cU 

against civil aircraft."® At the time the Secunty Councd en 
acted Resolutions 731 and 748, the Libyan government mam 


One main purpose For owning such of an 

which, by definition, is a threat To suggest , , hthr ingenuous More 
plicit threat is evidence of such a ' “ ‘^Ljnry ro the Kurdsa 

UO UN Charter art. 25. 

111. See supra notes 84-B6 and accompanying text 

112 Libva v. U S., supra note 77, paras. 38-39 

113 Montreal Convention, supra note 83, arts 5, 7. 
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tained that it had already asserted jurisdiction over this matter 
and had, therefore, fulfilled its obligations under the Conven- 
tion. 114 This was not enough for the Council, which mandated 
that Libya extradite the two individuals allegedly responsible for 
the Lockerbie bombing to the United States or to the United 
Kingdom. In this instance, not only is the Council creating 
new obligations for a state, but it is doing so in contravention 
of a binding multilateral treaty which directly addresses this 
issue, 115 and to which a majority of the Council members and 
Libya are parties ,u ’ In this way, Resolution 748 is the most far- 
reaching legislative action taken by the Council 

II The Propriety of the Security Council Acting as a 
Court and a Legislature 

A fundamental critique of intemauonal law is that it lacks 
adequate enforcement mechanisms and is, therefore, inher- 
ently defective. 117 Indeed, some postulate, most notably the 
Hobbes-Bentham-Austin positivist school, 1 18 that because of its 
inability to coerce compliance through force, the international 
nonnative system is not “law" at all. 119 Other commentators 
acknowledge this lack of enforcement as a disunguishing char- 
actenstic of international law, but find the distinction unim- 
portant in a “teleological" examination of a nonnative system 
that finds general compliance without a “sovereign’s com- 
mand ” 120 While I find the assertion that the international 


114 Libya v U S , supra note 77, para 7 

1 15 It is, of coutse, true that legally the Council is not bound by other 
treaty obligations SeeU.N Charter art. 1 03 However, creating new obliga- 
tions in an area already covered by a comprehensive and almost universally 
accepted multilateral agreement is unprecedented and well worth scrutiny 

116 ThelCJ has found Article 103 — which states that obligations under 
the Charter trump obligations under any other agreement — dispositive on 
this issue at least on a preliminary heanng where the Court denied Libya’s 
mouon for an injunction Libya v U S , supra note 77, para 42 

117. See generally Thomas M Franck, The Power or Legitimacy Among 
Nations 27-40 (1990) (repudiating this cnuque) [hereinafter Franck, Le- 
gitimacy] 

118. Enc Stein, The United Nations and the Enforcement of Peace, 10 Mich f 
Int’i. L 304, 304 (1989) 

119 See, eg, John Austin, The Province of Jurisprudence Determined 
12, 42, 201 (1954) 

120 See generally Franck, Legitimacy, supra note 1 17, at 27-40 Franck ar- 
gues forcefully that most states, most of die ume, obey the unenforceable 
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nonnative system finds compliance much of the ume without 
transparent coercive force indisputable, it is clear that the sys- 
tem is m a constant search to find such authontative leverage 
There is an undeniable benefit to the use of force to compel 
compliance — to varying degrees, it usually works 121 

The Secunty Council was intended to meet the demand 
for a forceful mechanism to ensure compliance with interna- 
tional law — specifically when non-compliance would or could 
cause instability in the mternauonal system 122 The Chapter 
VII powers of the Secunty Council are the emulsifying ele- 
ment, introduced to solidify the “soft law” of the mternauonal 
system, making it more akin to domestic “hard law ” 123 The 
ulumate purpose of the Secunty Council is to be the “com- 
manding sovereign" in matters that endanger intemauonal 
peace and security Therefore, the recent move toward self- 
empowerment by the Council may be seen as the belated as- 
sumption of its institutionally defined and mandated role as 
enforcer. 12 * This should be a welcome development, as it is 
the realization of an international legal system that more 
closely fulfills the Austmian requirements of “law 


rules of international taw He asserts that they do sobecause. to thedegree 
these rules have “legitimacy," these rules will have a compliance pull ev 
without coercive force . 

121 While some commentators have persuasive^ urged that inwnd 

law much of the time finds state obedience, see Franck ^ 

note 117 at 8 most would agree that the system would be enhanced by Ui 

abL J'use coe^veTrce fndeed, difficult for many to accep^ 

legal system as legitimate ,f it cannot use force to coerce compliance » 
e g t Austin, supra note 119, at 12, 42, 201 

122 See. ee, Goodrich et al., supra note 7, at S4 

cal force Franck, Legitimacv, supra note 117, at & 

SWStt'SWSR *352 A- * * 
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The rule Thucydides memorialized — “the strong do what 
they can and the weak suffer what they must” 186 — has histori- 
cally guided the internauonal system. The challenge has al- 
ways been, at least from the international lawyer’s perspective, 
to create relations between nations that are not propelled by 
torce, but rather by law and its objectives of stability and jus- 
tice The founders of the United Nations intended the Secur- 
ity Council to guard a new world order based on die rule of 
law 127 In the international system, the legitimate enforce- 
ment of legal rules compels all nations to consider the conse- 
quences of their actions An enforcement system, such as the 
Council’s Chapter VII powers, enhances efforts to conform the 
behavior of nations to legal rules that benefit all states 

The establishment of such an enforcement system, how- 
ever, requires endowing the enforcing instrumentality with 
substantial power Endowing the Security Council with broad 
powei raises realistic concerns about the abuse of such power 
by nations that are members of the Council and that thus con- 
trol the insutution It is not difficult to recall past abuses and 
to envision future scenarios where a system entrusted with 
such overwhelming powers produced illegitimate or unjust re- 
sults — when the sovereign commanded, and she should not 
have 12K Therefore, it is relevant to ask whether the Security 


126 TiiuevnmRs, Tuv Huron or the Pti etonnesian War 403 (Richard 
Crawley irans , I960) 

127 Sirgrnmill y Franck & Patel, ni/irn note 29 (discussing the "new order" 
and du. hi uimy Council's powei s, uiidci die U N Chariei) 

128 Consider, for example, some of the tactics used by the United States 
to convince other Security Council members to vole tn alliance with the 
United States In forming the coalition that passed the resolutions against 
Iraq dunng the Gulf crisis, the United States reportedly extended favors in 
exchange for the affirmative votes of several stales Bums Weston, Serunty 
Council Resolution 67 8 and Persian Gulf Decision Making- Precarious Legitimacy 
85 Am f Int '1 L 516, 523-26 (1991) These favors included promises to 
Ignore domestic human rights violations and promises of foreign aid and 

i given ess. Id at 523-25 Specifically, compelling evidence persua- 
sively suggests that to acquire China's alliance with the U S position in the 
Gulf War. die United States effectively bought off China with promises to 
support World Bank loans and to ignore China’s repression of its domestic 
pro-democracy movement Id at 523-24 The United States allegedly made 
sinu ar concessions to insure the support of the Soviet Union and Yemen 

WMilZwi'' V-' lnk S" vrr nt " ,r UN ' A-wmgmg the World, 255 Nation 
J- U i ij) One Council diplomat characterized the post-Cold War nres- 
ures of the United States as a "reign of terror." Id at 392 Such buying of 
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Council's propensity to act judicially and legislatively is appro- 
priate and, furthermore, whether such propensity has a delete- 
rious effect on the Council's institutional legihmacy 

Tins discussion will focus on these two questions First, 1 
will outline the concerns regarding the Council’s assumption 
of roles not expressly within its competence. I will explore the 
concerns arising from the Council’s increased willingness to 
answer juridical questions normally in the domain of die I.CJ 
In addition, I will discuss issues pertaining to the creation of 
norms by a small group of states, and the imposition of such 
norms on all other states Specifically, I will examine the effect 
the creation and imposition of that norm will have on the 
United Nations and on the development of international law 
A discussion of the Council’s appropriate behavior is im- 
portant, as it is what protects the legitimacy of the institution 
Without a clear determination of what constitutes legitimate 
action, the community of states may perceive the Council as 
rogue Subsequendy, the Council may lose international sup- 
port, which is vital for the successful execution of the Coun- 
cil’s mandate 


A. The Security Council as a Court 

In discussing the appropriateness of the Council’sjudicial 
acts, it is first necessary to address the implicit dangers of sys- 
tems that permit and legiumate decisions of states acting m 
their own nauonal interests 129 The Security Council is for a 

voles and overt and substantial political pressure to change voles emptota* 
Ae«n^ con«rn-the danger of allowmga pohtnl 

legal quesuons The acquiescence of Council membeni to e 

mentsis inappropriate behavior by members or a judicial msinimci ital My 
violates fundamental concepts concerning c0 "^ C “ O f^“ nte xi Profcs- 
gous to the acceptance of bribes byjudges m Sm„s often 

Kir Bnlmayer punctuates the wolauon, observing jh Lea Bnlmayer, 

involve acquiescence to vtolahons of mternauonal law ^ R . Lea Bn 

The Odd Advantage of Reliable finemtu, M flatly, or even 

T29 This is not to suggest that the Secunty Council regu > f 
often, actscontraiy to ^interests of most states or agamu 
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intents and purposes a political creature, “political expediency 
based on the concept of nauonal interest" guides its mem- 
bers. 130 This raises the central query of whether the Council 
acts appropriately when acting as a court Can a political insti- 
tution legitimately make judicial decisions’ If it is never ap- 
propriate for a pohucal institution to answer juridical ques- 
tions, it logically follows that a juridical decision by the Secur- 
ity Council is per se inappropriate. This would render further 
discussion moot 

1 Considerations of Judicial Propriety 

a The Projmety of Derisions Influenced by National Self-Interest 

The foremost concern of this analysis regards systemic le- 
gitimacy When national self-mterest generally prejudices an 
institution, it cannot be expected to apply the law judicially A 
dichotomy exists between the rule of law and the interests of 
states, which influences a political institution’s adjudication of 
questions 131 The dissonance between juridical decisions and 


to prevent (terming threats lo use nuclear arms as a violation of international 
law Mart Scll.ipiro, Mutiny on the Nuclear Bounty, 257 Nation 798 (1993) 
(staling that the Non-Aligned Movement’s efforts lo enact such a resolution 
were terminated by super-power armtwisung), Nicholas Grief, The World 
Gourt I’uojun on Nulltar Wi-ai-ons and International Law 13-16 (1993) 
(containing a compelling brief arguing that international law and the U.N. 
Charter proscribe the mere threat of the use of nuclear weapons and seek- 
ing an I CJ declaration to that effect) 

Another example of the permanent five acting in their own self-interest 
is discemable m the juxtaposition between the environmental perspective of 
developed nations, led by Security Council members, and that of developing 
nations See, eg. Ranee R.L Panjabi, Idealism and Self-Interest in International 
environmental law The Rio Dilemma, 23 Cal W Int’l LJ 177,179-80(1992) 
(explaining the developing world's desire for self-interested development as 
a product of historical oppression), Edith Brown Weiss, International Environ- 
mental Law Contemporary Issues and the Emergence of a New World Order, 81 
Gfo LJ 675, 675-76 (1993) (noting differences in interests between the 
developed and the developing world) 

It is important to ask, therefore, how the homogenized interest of the 
permanent five will affect the decision-making processes when the Council 
makes legal determmauons for a heterogeneous international community, 
this raises questions involving the appropriateness of a court violating the 
principle of nemo judex debet esse m propena sua causa See mfra note 141 and 
accompanying text 

la? Ta* *' N Ka,,NO > LaW " PoiJTIO, AND THE SFC.URI JY GoUNUL 1 (1969) 

131 Id, see generally there OsieU, 7 he I-egal Validity of Ultra Vires Decisions 
1 International Organizations, 77 Am J. Int'l L. 239 (1983) (examining 
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political decisions in the international system emanates frnm 
the differing functions of law and politics— the foimer Vsm 
lat[es] conduct,” while the latter “strive [s] to maximize the" 
power of [a] nation-state [ ] through whatever means are avail- 
p* ,ncludln g the violation of rules of conduct, the validity 
of which the former purportedly claims ”>** Therefore, to em- 
power the Security Council, which is composed of states pn- 
manly guided by political forces, is to invite a non-judicial ap- 
plication of the law The Council’s actions are unjust and 
therefoie, inappropriate to the extent that a dissonance exists 
between a legal conclusion and the Security Council's political 
conclusion ”* r 

The dangers of such a situation are manifest Although 
the rule of law may provide one answer, the Security Council 
may provide quite another, if the Council members' pohneal 
interests guide their decision-makmg If, indeed, an mstitu- 
uon legitimized such an unjust result, it would force one to 


emerging principles concerning (he legal validity oflcgislative and judicial 
acts that international organizations have adopted in excess of their express 
constitutional powers) 

132 Kahnc., supra note 130, at 1, see also Hans] Mom<i wihaii, Founts, 
Amonl Na 1 ions 25 1 (2d cd 1954) (describing Liu. nature of mlemaiioiwl 
law as “primitive") See generally Hans Kelsen, The Law of the United Na 
tions A Critical Analysis of its Fundamental Problems (2d ed 1964) 

133 The Security Council members vote pursuant to orders from the 
political leaders of their states, based solely on the interests of those stales 
This is dearly different from the decision-making of judicial bodies, which 
must act and make decisions according to normative standards and “fair- 
ness " For example, Article 20 of the I CJ Statute requires every member of 
the I CJ to “exercise his powers impartially and conscientiously." I C J Stat 
mi- art 20, and “to decide in accordance with mtcnialion.il law such dis 
pules “ Id art 38(1), see also infra text accompanying notes 157-58 (discuss- 
ing the pnnaple of nemo judex debet esse m propena sva causa ) 

134 This is not a new concern of the UN system, indeed, it was a primary 
issue at San Francisco when the Charter was drafted Goodrich et al , supra 
note 7, at 23, 260 Belgium, for instance, had suggested that to curb the 
possibility of unjust acuons, the I CJ should havejudicial review powers over 
Secunty Council acuon Goodrich et al , supra note 7, at 23 

With the elimination of the Cold War check, however, this long dor- 
mant quesUon has been and must continue to be reexamined See, eg, W 
Michael Reisman, The Constitutional Crisis m the United Nations, 87 Am J Intl 
L 83 (1992) (providing a legal analysis of the expansion of Secunty Council 
powers), Mark W Jams, International Law*, 32 Harv Int'i L J 363, 363-64 
(1991) (advocating the rearticulation of mtemaUonal law duung a lime o! 
changing politics and actors) 



Collective Security Law 


m 


1994] SECURITY COUNCIL'S COMPETENCE 135 

conclude that the institution was systemically flawed. Should 
such a political institution, conferred with executive powers, 
answer purely juridical questions requiring in-depth legal anal- 
ysis when there are appropriate fora for the adjudication of 
such issues 5 

To allow a biased decision-maker — as this analysis has as- 
serted the members of any political organ clearly are — to an- 
swer juridical questions arguably violates a general principle of 
international law 135 As Professor Franck writes, “[judicial im- 
partiality ... is the essential ingredient of the legal system of 
most nations " u0 Indeed, one intuitively expects such a rule: 
a biased decision-maker is repugnant to any notion of fairness 
or justice Procedural rules and structure can ensure that 
courts will not make biased decisions 137 

b. Jtmdtcal Questions are Unlike Other Chapter VII 

Determinations, Which Require Political Considerations 

One may respond that the Council’s juridical determina- 
tions are similar to other Council determinations under Chap- 
ter VII, such as determining the existence of a threat to the 
peace I,H However, one fundamental difference exists- the 
determination of a threat to the peace requires more than 
mere normative considerations, it also necessitates an analysis 
of political realities . 139 It is, thus, a political question that a 
political institution such as the Council should consider 


135 International organizations consistently view general pnnciples of 
law as a source of international law, and, therefore, as constituting binding 
legal obligations See, eg, I CJ Statute art 58(1) (ordering the I CJ to 
apply “general pnnciples of law recognized by civilized nations” in deciding 
cases) 

136 3 Thomas Franck, Human Rights in Thirti World Perspective 1 
(1982) [hereinafter Franck, Third World] Professor Franck cites numer- 
ous cases from many domestic junsdictions to evidence this point See, eg. 
United States v Civella, 416 F Supp 676 (W Dist Mo 1975), reprinted m 
I'RANf k, Third Wori is, supra , at 31-37, State v M A Oyenubi, 3 U I F E LR 
15b, (Nigeria High Cl 1971), reprinted in Franck, Third World, supm, at I- 
7, see also infra text accompanying notes 157-58 (discussing the principle of 
nemo judex debit esse in propena sua causa ) 

^ 137 Frask k, Third Worid, supm note 136, at r >7 See 1 Giori 
St HAK/LNiORta r, Internaiionai. Law 390 (1st ed 1945) 

138 See, eg, UN Charter art 39 

139 For example, see the situations referenced m Goodrich ft ai , rubra 
noie 7, at 128 
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The failure of the League of Nations taught that when an- 
swering such political questions, ignoring the existing power 
realities in the international community can be fatal M0 The 
League experience demonstrated the necessity for an oigan, 
composed of state representatives, that could employ devastat- 
ing coercive power to enforce the law and to answet aggres- 
sion without undue constraints, the Security Council is that or- 
gan Ml The alternative, an international organ making purely 
legal decisions, could not deploy adequate force to elicit com- 
pliance with its decisions 142 

The creauon of the Security Council acknowledges that, 
m the international arena, political questions cannot be di- 
vorced from political realities 149 This premise led the frameis 
of the U N Charter to give the Security Council broad powers 
of autointerpretation,* 44 enabling the organ to effect its "pn- 


140 Sec infra note 144 

14] Unfortunate!}’, lo empower this organ, the permanent five were ex- 
empted from enforcement measures through their veto power U N Char 
ter art. 27 This is unfortunate because those states are, in certain cases, the 
foremost transgressors of international legal standards For exa ‘ n P'~' c 
U S invasions of Panama and Crcnada, and the Russian invasion olAlgham- 
sian, violated Article 2, paragraph 4 of the U N Charter . . 

142 tn no way should this be construed as rejecting judicial review ot se- 
curity Council actions, which I believe would be a positive development 
The point is that only an execuuve organ or an international orga 
will have the support of states and ulumately states arc the only ones capable 

0 ^143^Thc Security Council's seemingly paradoxical existence note<| 
reflects the requirements of the forum in which it operates . 

uonal forum is both pohucal and judicial because H must consider ihepolv 
ical viability of a particular acuon and the effect of that action on 

° 144* Goodrich et al , supra note 7, at 266 The fall “j“ ° f fo^lil n ^f 

Bnand Pact and the League of Nations gready mnuenced Osc forma ^ 

the UN Charter. Goodrich ex At., me lessons 

Luard, A History or the United Nations 44 (1982) (discusn g &n 
of the League of Nations, the planning of the U N o{ 

Francisco inference) The United Nauon. 

World War II— a war many of the Charter corners p ved e 

of the League of Nauon's inadequacies Luard. supm ■ « ' n . 
represented the world's miUal a««npt to of Nations 
non and to achieve imemat.onal a f "i**“fe7ted^nsuiuuona!ioflg 
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mary responsibility for the maintenance of international peace 
and security” unfettered . 143 

This rationale is inapplicable, however, when the Council 
makes determinations that do not require the analysis of polit- 
ical considerations When the Council makes legal determina- 
tions, it need not and, in fact, should not, incorporate political 
considerations into its decision-making. Considering polidcal 
factors is inappropriate because law, unlike politics, is primar- 
ily based on considerations of fairness and normative applica- 
tion of rules Unlike the determinauon of whether something 
is a threat to the peace, no countervailing political concern 
exists in answering juridical questions 

c The Security Council's Lack of Procedural Safeguards to Ensure 
Due Process Underscores Concerns Thai the Members' 

National Political Interests Solely Guide the 
Council 

Courts generally have procedural rules that safeguard the 
rights of litigants before the tribunal The I.C.J. Statute, for 
example, devotes twenty-six articles to delineating procedures 
of the Court . 146 In addition, the LC.J. has adopted Rules of 
the Court that outline further procedural safeguards . 147 

A court is generally presumed to have procedural mecha- 
nisms to weigh evidence properly, make findings of fact and 
law, make determinations in an unbiased fashion, ensure unbi- 
ased access to information, permit all parties in a dispute to be 
heard and to be represented by counsel, and essentially to pre- 


cluded a failure to establish a determinative norm concerning aggression 
and a politically realistic instrument to lake efleclive political, economic, and 
collecuve military measures to suppress aggression and breaches of the 
peace Id , ser. Goodrich et m , supra note 7, at 24-27 The Security Council 
and ns seemingly limitless powers in the sphere of “international peace and 
security," Goodrich ft ai , supra note 7, at 26, coupled with a determinative 
definmon of aggression in Arucle 2, paragraph 4 of the Charter, were 
designed to address the primary deficiencies of us institutional predecessor 
Symposium, supra note 2, at 23-24 (comments by Professor Sohn) 

145 U N Charter art. 24, para 1 

146 Chapter III of the Statute of the International Court of Justice pro- 
vides procedural rules that ensure the due process guarantees to a greater 
extent than in many domestic courts ICJ Statute arts 39-64 TheSecur- 

does not y« have such a comprehensive set of procedural rules 

147 Rules of the Court, 1946 ICJ Acts He Docs 545-83 [hereinafter Rules 
ot the Court] 
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tcct all other due process nghts of the persons before it 148 
There is a compelling argument that due process rights and 
procedural safeguards are general principles of law or custom- 
ary international law Ha In any case, it would seem inappropn- 
ate for an international tribunal to lack such safeguards ,so 
No such rules, however, guide the adjudication of claims 
before the Security Council ,S1 This is especially pertinent for 


148 In the domestic arena, wc assume that courts have such instituuonal 

competency In the Intcrnauonal Covenant on Civil and Political Rights 
such due process nghts are guaranteed in Article 9 International Covenant 
on Civil and Political Righis, Dec 16, 1966, art 9, 991 U N TS 171 [herein- 
after Political Covenant! Moreover, many commentators have argued dial 
certain “judicial procedures" arc general principles of intciiiaUunal law Sit, 
eg. Bin Chenc, General Principles of International Law as Amu® iw 
International Courts and Tribunals 258 (1987), Glow. 

Sciiwar7enberi.er, A Manual of Internationa! Law 237-54 (5th cd 1967) 

149 Chenc, sufira note 148, at 258-326 Most inicmauonal treaues re- 
garding nghts of individuals guarantee the right to due process of law See, 
eg Political Convcnant, supra note 148, art 2, para 3 (mandaung that indi- 
viduals “have an effective remedy" if the righLs in die Political Covenant are 
violated and that the state provide a competent tnbunal to hear claims), art. 
6, para 1, art 12, para 4, art 17, art 26 (forbidding arbitrary application of 
die law), and art. 9 (guaranteeing the right to liberty and security of peison, 
proscribing arbitrary arrest and detention, and requiring the State to set in 
accordance with such procedures as are established by law“). Universal Dcc- 
larauon or Human Rights, G A Res 217, UN Doc A/810, arts 9, 10. 17 
(1948) (providing, respectively, for no arbitrary arrest, die right to lair near- 
ing by an impartial tnbunal, and no arbitrary depnvation or property) in 
addition, most of the world's legal systems provide due process guaramen 
See, er, US Const amend XIV, sec 1, see also Franck, Third World, 
note 136, at 1-172 (citing cases from around the world which cxp oiiiit 
right to an unbiased court by ensuring the impartiality of the judfi 
facllindct , and ensuring a right to counsel), Salvador taimiiiLaia 

1902 USFR 838, 871-72, quoted m Chenc, sujtra note 148, at ew 

150 To be free from arbitrary deprivation of nghls isa sme qua rum o 

freedom and equality Article 2, paragraph 1 of the UN Charter re B « 
the “sovereign equality” of all member states UN naturally 

It seems that a right to fair litigation .of the 

emanates from any genuine concept of equality Iftheuniteni 
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questions before the Council requiring intricate legal analy- 
sis . 152 It is self-evident that any tribunal faced with the adjudi- 
cation of issues of law and fact is far more likely to decide the 
issues in an arbitrary and capricious manner if it lacks rules of 
procedure . 158 

In addition, unlike the I C J., the Security Council is not 
required to explain any of its holdings in a published opin- 
ion . 154 A published opinion analyzing the pertinent legal and 
factual issues and explicating the rationale for the court’s deci- 
sion has two effects First, it requires that the decision be 
based on normative standards, because a failure to state the 
law and its relauon to the facts would be deemed inappropri- 
ate. Second, any judicial impropriety or misinterpretation of 
the law would be manifest, and thus subject to harsh criticism, 
while opinions with an appropriate application of interna- 
tional normative standards would be beyond reproach . 155 

Currendy, the deliberative process used by the Security 
Council to arrive at a decision is merely speculative. A failure 
to outline specifically the decisional process is concededly not 
problematic when an institution examines political issues 156 
However, quesuons oflaw should be resolved through the nor- 


The Council need not closely scrutinize all documents that may be relevant 
to an adjudicanon and need not base its decisions on the application of clear 
normative standards 

152 See, eg, the discussion of the demarcation of the border between 
Iraq and Kuwait, supra notes 48-62 and accompanying text. 

153 The purpose of procedural rules is to facilitate and ensure the nor- 
mative application of law. 

154 Rules of the Court, supra note 147, art. 95 (requiring that when the 
court announces a judgment, the judgment “shall include," among other 
items, “a statement of the facts" and “the reasons in point of law” for the 
decision) 

155 This has the added effect of legitimizing rulings by a court that are 
clearly based on the rule oflaw while detegitimizmg capricious decisions that 
fail to apply legal rules judiciously 

156 It is appropriate for a member of a political institution to “vote" as he 
or she wishes considenng the many interests of various interested parties 
Indeed, u is the purpose of the pobucal institution to fuse all interests to 
come up with the best possible solution Of course, the political entity can- 
not consider voting a particular way because of improper factors (e g , brib- 
ery, or a violation of ihr overall purpose of the institution), hut u is not 
required to apply normative standards to its decisions Therefore, it would 
serve little purpose to have such an insutuuon publish its deliberations when 
answering political quesuons. 
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mativc application of rules Failure to provide a record that 
supports the Council’s conclusions of fact and law precludes 
any critical analysis of the dctermmauons Without such analy- 
sis, commentators and, more importantly, states would be pre- 
vented irom effectively criticizing the Council's decisions as 
unfair or in contravenuon of law If the Council is to persist m 
acting as a court, it must at a minimum establish and follow 
procedural rules and publish opinions 

Furthermore, if die Council is to act in a judicial capacity, 
it must not allow its members to adjudicate matters m which its 
members are interested parties To do so is inconsistent with 
die long-standing principle of nemo debet esse judex in sua propria 
causa 107 This doctrine has been accepted by many interna- 
tional tribunals as a general principle of international law 158 
The Council, when answenngjundical questions that affect its 
inembcis’ own national interests, is essentially transgressing 
this principle 


d. The Language of the Charter Does Not Envision the Council 

Acting as a Court 

The Security Council is given not only the power to deter- 
mine the existence of threats to the peace but also the author- 
ity to take appropriate measures to neutralize those threats 
However, the Council is limited to taking measures in accord- 
ance widr Articles 41 and 42”"* The legal determinations 
made by the Council, such as the demarcation of a border, are 
clearly “not [decisions] involving the use of armed ® 
drerefore Article 42, which concerns only the use of fora, 
would be inapplicable Article 41, on the other hand - *® n 
cerns die imposition of economic and other sa ™; t,on * 
^"7^ effect lo [Council] decisions"’®' «*»£*£ 
5741 is ?hmsed in permusive wn» and docs no tan 
rViunnl’s action to a particular set of measures, it y 

docc'not’envision die &und making Icpd delemmation, « 


157 Chenc, supra note 148, at 279-89 (1873), s« also 

tribunals) 

159 UN Charter art sa 


160 Id 

102 * "uck 41 of the U N Charter provides in full 
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The question remains — where does the Council find the au- 
thority under Chapter VII to assume the role of a court? 18 '* 
Indeed, any reasonable, hermeneutic analysis must conclude 
that this authority is not explicitly conferred upon the Security 
Council under Chapter VII . 1 M There is, therefore, a question 
of whether the Council can legally assume the role of judici- 
ary. 

Furthermore, even if the Council can “legally” make judi- 
cial determinations, it is questionable whether the assumption 
of such power is prudent for an institution so reliant on main- 
taining legitimacy The Charter confers different powers upon 
UN organs consistent with the composition of those or- 
gans 165 The Security Council is composed of the most power- 
ful ‘states and, consequently, maintains the inherent capacity 
to coerce compliance with its decisions. For the Security 
Council to resolve issues of law in a dispositive manner is in- 
consistent with its role as executive enforcer This sentiment is 
made manifest in the Charter through the conspicuous ab- 
sence of any bestowal of judicial powers on the Council. That 
the Charter fails to supply adequate authority for the Council 


The Security Council may decide what measures not involving the 
use of armed forte are to be employed to give effect to its decisions, 
and it may call upon the Members of the United Nations to apply 
such measures These may include complete or partial interrup- 
tion of economic relations and of rail, air, postal, telegraphic, ra- 
dio, and other means of communication, and the severance of dip- 
lomatic relations 
UN Charter art 41 

1 61 Again, I am not questioning whether the Council has the authority to 
decide, for instance, that an indeterminate border is a “threat to the peace " 
Rather, the question is whether the Council is conferred the power under 
the Charter to determine, for example, what a disputed boundary line 
should be 

164 Some commentators argue that the Council has very broad authority 
under Chapter VII and in no way should be limited by the particular denota- 
tion of the Articles Chapter VII, as they would have it, is a mere description 
°u P erha P s * ,tan y °f examples of these boundless Security Council powers It 
should be noted, however, that the U N Charter is a treaty and should be 
interpreted under the rules of treaty interpretation, such as those found rn 
die Vienna Convention, supra note 56, arts 31-32 Clearly, it seems unrea- 
sonable to suggest that the Security Council has the authority to assume the 
rote of court under Chapter VII, given that such power is not even intimated 
through the “ordinary meaning" of the Charter terms or the “preparatory 
"°*°f the treaty ’ Vienna Convention, supm note 56, arts 31-32 

165 See mfm notes 166-71 and accompanying text 
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to act as a judicial body will heavily influence any state's con- 
clusions as to the appropriateness of any Council action in this 
regard 

c The Existence of Other Organs and the Mechanisms to Create 
Additional Bodies for Proper Adjudication of fundteal 
Questions Raise Concerns of Comity 

If the United Nations did not have a judicial organ, then 
it would be sensible for the Council to assume a judicial role 
This is, of cotusc, not the case The Security Council is re- 
sponsible for ensuring internauonal peace and secunty, while 
the I C J , in Article 92 of the Charter, is described as the “prin- 
ciple judicial oigan of tire United Nations " 1GG The logical 
conclusion is that the Council should refer issues of law and 
corresponding issues of fact, absent political questions, to the 
ICJ 

In determining whether a particular Council action is ap- 
propriate, a funcuonal analysis of the institutional system as a 
whole is critical These consideraUons automatically raise is- 
sues of comity between the organs of the institution By failing 
to refer quesuons of law — which would normally be addressed 
by a court— to the I CJ , the Council dramatically diminishes 
the I C J ’s legitimacy as a coordinate organ of the United Na- 
tions In a system that is intended to operate in a unified man- 
ner to fulfill tlie purposes outlined in the Charter, and act in 

conformity with justice and international law, 16 the Counci 

actions seem counterproductive By ignoring the clear ^sepa i - 
non of function and power set forth in the Charter, the tie 
lty Council diminishes the legitimacy of the entire ^ 
tem 168 

f Alternatively, the Conned Can Form a Tribunal Under Article 
29 of the Charter to Adjudicate Legal Issues 

The Council, some might respond, is given the paw* nut 
to respect the integrity of die I CJ and should not be limited 


ICG UN Charter art 92 

lea In addiUoHhe I CJ has more 
uons such as the demarcation o (“g 26) 

tonal Dispute (Libyan Jamah.nha-Chad), 1991 1 
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by that organ 109 However, the Council has the option of 
forming a subsidiary tribunal under Article 29 to adjudicate 
legal issues 170 Under Article 29, the Council can "establish 
such subsidiary organs as it deems necessary for the perform- 
ance of its functions ” 171 Thus, instead of deciding questions 
of law and fact for itself, which raises concerns about institu- 
tional competence, the Council can establish a tribunal that 
properly adjudicates the issues Much of the disquiet about an 
institution making legal determinations based on national in- 
terest will be amehoiated if the Council establishes a judicial 
tribunal with the express purpose of answering certain juridi- 
cal questions An Article 29 tribunal would provide both a dis- 
tance Irom the Council necessary to preserve institutional le- 
gitimacy, and only limited autonomy if the Council desires to 
have more control than it would have over the I CJ. 172 That 
the Charter provides yet another avenue where the Council 
can adjudicate the jusuciable issues of a case is further evi- 
dence that the Council is not given any implied power to act as 
a court. 

2 Analysis of Council Actions as a Court 

Recently, the Council has attempted to answer juridical 
questions at least twice. The issues surrounding the demarca- 
tion of the boundary m Resoluuon 687 and the Security Coun- 
cil interpretation of the Geneva Convenuon in Resolution 799 
provide instructive examples of the difficulties created by 
Council adjudication 


169 I believe that the Council should be limited by the legal determina- 
tions made by die U N coordinate branch assigned the task of answering 
legal questions The Council's failure to respect the I CJ may be a reflec- 
tion of the Council's unwillingness to consider fully the principles of interna- 
tional law as is required under U N Charter Article 1 , paragraph 1, applica- 
ble to the Council through Arude 24, paragraph 2 U.N. Charter art. 1, 
para I, art 24, para 2 

170 U N Charter art. 29 

171 Id 

172 The Security Council would have more control over an Article 29 
tnbunal than it has over the 1 CJ because it determines llie composition of 
the organ and the procedural rules of the tribunal Nevertheless, the Coun- 
cil musi ensure that it gives the tnbunal adequate independence to analyze 
the issues and decide the questions without undue influence A failure to 
distance itself sufficiently from the deliberative process would be tantamount 
to answering the questions itself 


174 
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a The Demarcation of Ike Iraq-Ruwatt Boundary Line Is an 
hxample of Why the Council Should Generally Not Act 
ns a Court 

The Security Council, as already discussed, answered iu- 
ridical questions m determining the proper boundary between 
Iraq and Kuwait 1 ” Resolution 687, m this regard, is an exam- 
ple of why the Council should avoid acting as a court 

The Iraqi government’s reacuon to the demarcation was 
predictably negative The strength of the Iraqi critique was 
nourished by the Council’s willingness to answer juridical 
questions in a political manner'” Iraq had certain legal 
claims to the disputed territory which were summarily decided 
without any adjudicauon The absence of judicial discussion 
of those claims and the Council’s inability to demonstrate the 
utilization of procedural mechanisms to ensure a fair adjudica- 
tion render its determinations suspect In essence, it seems 
that tire Council acted punitwely towards Iraq in not consider- 
ing its claims for title to certain disputed territory As Profes- 
sor Eilts points out, the ’’imposiUon" of this determination will 
not settle the problem in the eyes of the Iraqis On a prag- 
matic level, this will allow the pohucal viability of “future suc- 
cessor [Iraqi] governments] to reassert the previously 
claimed territory" and the United Nauons will not be able to 
“indefinitely guarantee Kuwait’s security." 175 If Iraq had been 
allowed to adjudicate its claims in a proper Forum with protec- 
tive procedural guarantees, its legal, and ipso facto pohucal, 
ability to challenge any determination would have been se- 
verely weakened 


173 Set supra text accompanying notes 46-52 

174 It is not my contenuon that the Security Council could not, or even 

should not, act pumtively towards Iraq Indeed, I believe the elimination of 
the Iraqi war arsenal, for example, was a prudent measure to ensure future 
regional peace and security Nevertheless, 1 believe it is inappropriate : tor 
the Council to dispossess Iraq of territory as a punitive measure under Chap- 
ter VII, dispossession of land leads down a slippery slope that could end wiui 
neocolonialism I believe it is a small step from saying it is appropriate “ 
dispossess a nauon of some of its land to saying that it is appropriate w dis- 
possess it of all its land . 

175 Eilts, supra note 48, at 16 In addiuon, Eilts rounds w l hatthe 
boundary line reflected in the "appropriate materials referred I to _in R«o 
non 687 would give Utle to Kuwait to part of the RumaiUod W 
initially discovered by Iraquponsored oil 

uce will not die by the passage of a capricious Security Council deem 



Collective Security Law 


175 


1994] SECURITY COUNCIL'S COMPETENCE 145 

On the normative level, the Council’s willingness to ig- 
nore the legal claims of a party to a dispute will undoubtedly 
have significant ramifications in garnering international sup- 
port of its determinations. States may be reluctant to support 
a Security Council that is willing to adjudicate their claims to 
land, knowing that the Council may be guided by political ex- 
pediency. Land issues are especially sacrosanct to states. An 
institution that is willing to sacrifice arbitrarily a state’s claims 
to that fundamental element of statehood on the altar of 
“peace and security" may find itself severely rebuked. 176 It is 
both unvise and unnecessary for the Council to set such a pre- 
cedent that will cultivate continued regional instability and di- 
minish the Council's legitimacy. 

The Council had options other than deciding the border 
controversy First, some concerns would have been lessened 
had the Council assumed the procedural attributes of a court. 
If, for instance, the Council had discussed its “legal” determi- 
nations in a published opinion, the Council could have 
demonstrated that its determinations were neither arbitrary 
nor political, but based on a careful analysis of fact and law. 177 
Moreover, the opinion would dilute fears and neutralize criti- 
cism that the Council acted pursuant to the selfish goals of its 
members 178 Second, the Council could have mandated that 
the two parties respect a particular boundary line while the 
dispute was being adjudicated m a proper forum. 

b. Alternatively, the Security Council Should Have Mandated 

That Iraq and Kuwait Submit to the Jurisdiction of ike 

I CJ or to an Article 29 Tribunal 

Criticizing the Council’s approach would be inappropri- 
ate if there were not viable alternative methods of settling the 
dispute However, alternatives, which do not share the preca- 


176 It is no wonder that the Security Council voted unanimously until 
Resolution 687, when three states — -Yemen, Ecuador, and Cuba — dissented 
Provisional Verbatim Record, U N SCOR, 46th Sess , 2981st mte. at 82, U N 
Doc S/FV 2981 (1991) 

177. It would have been proper for the Council to show that the evidence 
™ i'I 1 ,,nK W” < onsidrrrd in its dn minis ami rmwrpu-mly found |c> | H - 
wiuioul mem ihe failure to do even this minimal task raises concerns that 
i*ro° UnC1 dlt * not cons, der Iraqi claims at all 

Tn This would in tum violate the principle of n ana Aebet me nutrx m 
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nous legitimacy of the Council actmgjudicially, do exist. One 
alternative would be for the Council to decide that Kuwait and 
Iraq must submit their claims to the I C J Although this ap- 
proach would bypass any criticism and fear that member states 
may have toward the Council's acting as a court, it has us legal 
difficulties For instance, the I.CJ has junsdiction over con- 
tentious cases only where states voluntarily submit to its juris- 
diction. 179 For the Secunty Council to mandate that the states 
accept the I.CJ 's junsdicuon may violate the consensual na- 
ture of the court’s jurisdiction over contentious cases 

Another option is for the Secunty Council to request an 
advisory opinion from the I CJ concerning the border demar- 
cation A request for an advisory opinion, however, raises us 
own difficulties Advisory opinions can only be requested by 
particular organs of the United NaUons, in order to seek ad- 
vice “on any legal question " IR0 Although the demarcation of 
the border is such a legal quesuon, the request may be re- 
jected by the I.C.J because the legal quesuon is arguably a 
“contentious case” disguised in advisory opinion garb Never- 
theless, the I C J. is not without precedent for rendering an 
advisory opinion on boundary disputes 181 Moreover, the 
I CJ. has generally been willing to expand the scope of its ju- 
risdiction. 182 

Alternauvcly, if the I.CJ is unable to find sound junsdic- 
uonal grounds to hear this case or if the Council is waiy o 
requesting I CJ advice, the Council may establish an Article 
29 tribunal for the express purpose of analyzing the 

fact and law that are central to this dispute The Secuniy 
Council could have mandated that Kuwait and lraq sub^tt 
themselves to this ad Aoejudicial organ m its resolution 

179 Article 36(1) of the I CJ Statutes onlypemut* states to “refer" con- 
tentious cases to die I CJ I CJ Statute art. 36(1) 

181 SeT’e?, Conccming^ermoniU l^spme t^y^ Jn™^^’^^^ 

IB! Sn «g. Miliiaiy KW* 
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tribunal could then have made legal determinations based on 
all the claims of both parties and the Council could have then 
legitimately enforced the result. 

c. Therefore, the Settlement of the Boundary Dispute Was a 
Patently Inappropriate Action by the Security Council 

As it stands, the Council's actions concerning the border 
demarcation simply imbued Iraqi claims of injustice with cred- 
ibility and added force and may have raised concerns among 
other states about the Council's overzealous behavior . 183 The 
Council acted with complete disregard for common notions of 
fairness m determining the border, without any procedural 
mechanisms to ensure that Iraq received due process of law. 
Adjudication is not within the institutional competence of the 
Council under Chapter VII . 181 More importantly, it reflects a 
propensity of the Council to be imprudent and inattentive in 
protecting its fragile legitimacy. States will of course be aware 
that the Council's willingness to alienate land may, in the fu- 
ture, affect their own territories. Such natural inferences will 
deflate the wide support the Security Council enjoyed during 
the Gulf War and create political obstacles for fdture actions 
under Chapter VII At a minimum, the decision to demarcate 
the borderline was an unnecessary 185 tour de force which 
demonstrated that the Security Council was willing to act as it 
pleased, without considenng the implications that its actions 
would have on interstate relations. 


18S See U N Doc S/PV2981, supra note 176 (statements by Cuba and 
Yemen) See also David D Caron, The Legitimacy of the Collective Security of the 
heeunty Council, 87 Am J Int’l L 552, 556-62 (1993). 

184 See supra text accompanying note 142. Virtually since its inception, 
die United Nations has been perceived by the world community as a puppet, 
if not the alter-ego, of die United States See generally Inis L. Claude, Jr., 
Collective Ugtmnatirm as a Political Function of the United Nations, 20 Int’l 
Orc 367 (1966), Youssef Ibrahim, Many Arabs See “Double Standard", NY 
Times, Jan 15, 1993, at A8 This notion, whether well-founded or not, mili- 
tates against the moral force of the Security Council and us decisions 
Caron, supra note 183, at 556-60 When the Council acts lawfully and within 
its authority, the strength of the criticism that the U N is merely a U S pawn 
is severely diminished Id 

1 85 I use dir arm “unnecessary" not lo insinuate that die United Nations 
should not have demarcated die border, but rather that there are more ap- 
propriate organs of the United Nations than the Security Council for the 

— namely the I CJ or an Arucle 29 tribunal 
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T ' c creatJon of normative rules is perhaps tlie most sig- 
nificant power any institution can have. To confer on a boefv 
Cite competence to make Jaw is tantamount to permitting that 
body to become the sovere.gn Recent Council Sum 
taken under Chapter VII have manifested themselves « 

*3 ? n y i be < r haractenzed as legislauve-that is. they zll 
ated legal obligauons for states 180 1 

Although the Council arguably has the power to legislate 
as a matter of law, this power, if used without constraint, could 
cllccuvely delcgiumatc the U N system This is not to say that 
the Council should refrain from creating legal obligauons, on 
the contrary, the crcahon of obligauons for states by the Coun- 
cil is quite appropriate if it considers the political ramifications 
of those obligations for all U N member states ,8ir To protect 
its insuiuuonal legitimacy, the Council must avoid the appear- 
ance of acung inappropriately — that is, of acung in the inter- 
est of Security Council member states and to tlie detnment of 
some or all other states The following is a discussion of what I 
believe could be perceived by the intemauonal community as 
inappropriate and why. 


186 Sec, for example, the actions token against Libya, where tlie Security 
Council acted in dear contravention of treaty law This action can only he 
characterized ns legal if the Council had the power to make law See supra 
note 78 and accompanying text. Kclsen asserts that "the Security Council is 
not bound stnctly to comply with existing law " Hans Kelsen, The Law or 
the United Nations A Critical Analysis of its Fundamental Powers 27S 
(1st ed 1950) An institution winch is unrestrained by exisung law and 
which can compel compliance to its decision by force, is, ipso facto, a 
lawmaker 

187. Moreover, the Council may be the only U N organ that can effec- 
tively coerce compliance to the norms it creates The General Assembly is 
conferred only the authority to encourage "the progressive development of 
intemauonal law," U N Charter art 13, para 1 (a), and thus has no author- 
ity to enforce the law Therefore, it is important that the Council have the 
capacity lo create new norms but, as I will argue, not without regard for the 
interests of the states not represented on Security Council See 
Caron, supra note 183 (arguing that the Council's legtumacy is affected uy 
the Council’s faithfulness to the concerns of other U N member stales; 
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1 Factors to Consider in Adjudging Legislative Appropriateness 

a. The Security Comal’s Authority to Determine Threats to the 

Peace, by Implication, Confers the Authority to Act 

Legislatively 

The determination that certain action constitutes a 
“threat to the peace” is limited by neither the text of Article 39 
nor by the record of the preparatory work for the Charter. 188 
Indeed, this broad discretion of the Council was the intent of 
framers of the Charter During the drafting of the Charter, 
some of the framers suggested elucidating the terms of Article 
39 with greater specificity 189 Ultimately, however, it was de- 
cided that such definitional particularity would serve to limit 
unnecessarily the Security Council’s ability to effectively act 
against threats to international peace. This is not to say that 
the Council can act without constraints, the Security Council is 
required to “act in accordance with the Purposes and Princi- 
ples of the United Nations” 190 Article 1(1) further requires 
that the Council act in “conformity with the principles of jus- 
tice and international law.” 191 This limitation does not make 
legislative action inappropriate for the Council, but does limit 
how the Council legislates. Hence, no legal limitation exists 
which forbids the Council to use Chapter VII in a legislative 
capacity The language of Article 39 is interpreted to stand for 
the proposiuon that the Council can create law when the 
Council determines that a particular action is a perse threat to 
international peace, states are obligated to avoid such ac- 
tion 192 Nonetheless, in deciding if it is appropriate for the 


188 Vienna Convention, supra note 56, arts 31-32 Under Article 31 of 
the Vienna Convention, the "ordinary meaning" of the terms of the treaty 
are dispositive in the interpretation of the treaty Id art. 31 Article 32 per- 
mits consideration of “preparatory work" if the text is “ambiguous or ob- 
scuie " Id art 32 Considering both the plain meaning ol the text and the 
preparatory work of the Charter, it is clear that the Security Council is given 
broad discretion in exercising its Chapter VII powers Goodrich et al , 
supra note 7, at 295-97 

189 See Coodrich et al., supra note 7, at 295-97 

190 UN Charter art 24, para. 2 

191 Id art 1, para I 

192 For example, if Ute Council passed a resolution saying that terionst 
acts by slate officials of any nation is a threat to the peace, then states would 
be obliged to prevent their officials from participating in terrorist acuons 
•see, eg, SC Res 748, supra note 81, para 4 
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Council to legislate, we must determine not only whether such 
action is legal, but also whether it is prudent 


b Concerns of a Non-Rejrresenlatwe Institution Creating Ugal 

Obligations for the International Community 

The pcntarchy called the Security Council is a patently 
undemocratic body 193 At a time when "democracy is begin- 
ning to be seen as the sine qua non for validating governance” 
and is becoming an international legal entitlement, 19 * the sug- 
gestion that an undemocratic, oligarchic body should make 
law that is imposed on the community of states is anomalous 
A small group of states with similar national interests making 
determinations of “what the law should be” based on those in- 
let csts is .1 siluauon that invites injustice and impropriety 195 

Furthermore, such a situation is in contravention of basic 
principles of the international normative system Some gener- 
ally accepted, albeit limited, sources of rules regulate state be- 
havior — convention law, customary law, and general principles 
of law 196 These sources of law have a common denominator 
they require the consent of states 197 State consent, evidenced 


193 The Council actually has 17 members However, it is a “pentarcliy" 
because the permanent five members have extreme inHuencc 
s, on-making, given dial they have the velo power SeeOfm the Club, Econ» 
mitt, Aug 29. 1092, at 14 (asserting that many feel the SecuntyOm 
bccom.nl “a flag of convenience Tor old-time neo-.mpenal.sis and asserting 
that the permanent seats should be expanded) . 

In response, one may posit that since the Council has ov « r l ™‘ 
world’s population represented among us P e ™ an f"‘ « 
more representative than the General As ? em * ,1 >' * plrceiwd as the 

ally represented 

Naums After the Cold War, 46 Jim l Aft 341, 363 (1993) 

196 ICJ Statute art 38(1) The “perastent objector" 

197 Carter & TtaW*-**" ’ l“, nIystat i that have contmu- 
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both implicitly through practice, and explicitly through agree- 
ments to normative regulation, is a logical requirement in a 
system that respects the “sovereign equality" of nations 198 
Lawmaking does and should require consideration of self-de- 
terminanon; the recognition of the sovereign equality of states 
represents, albeit inadequately, self-determination m the con- 
text of interstate relations. By acung as a legislature, the 
Council may ignore the sovereign equality of states and play 
the role of oligarch. While an imperfect world may accept this 
as perhaps necessary, m our current system, the lawmaker has 
the obligation to seek consutuent acceptance of its enacted 
norms ,a ‘ l 

Making law without a comprehensive assessment of state 
interests has significant implications for the international legal 
system The Council’s legislative acuons may have a chilling 
effect on the progressive development of international law; 
this is a nsky consequence Such actions force states to take 
defensive postures, guarding their sovereign right to be bound 
only by laws to which they consent 200 Intemauonal law tradi- 
tionally develops through state pracUce and agreement If the 
Council begins to hasten the codification of emerging norms 
by directly enforcing norms which are not yet law as tradition- 
ally defined, member states will be hesitant to demonstrate any 
indication that they support such emerging norms . 201 The 
Council may be able to enforce present tee feranda, but it risks 
crippling the system for future progressive development 


198 U N Charter an 2, para 1 Arguably, the Council acts illegally 
when enacting legislation while ignoring the “sovereign equality" or states 
Article 2, paragraph 1 , stresses that the United Nations is based on “the prin- 
ciple of the sovereign equality of all its Members " A fundamental element 
of sovereignty is the right to be bound only by the law to which a state con- 
sents to be bound If the Council requires that states abide by new Chapter 
VII legislauon, disregarding the states' protests, it may contravene the tradi- 
tional interpretation of this provision 

199 A number of commentators have suggested that this, at most, re- 
quires the Security Council to seek advice from the General Assembly See, 
eg , Caron, supra note 183, at 575, Fromuth, supra note 195, at 363, Reisman, 
supra note 1S4, at 98 

200 See Thomas M Franck, United Nations Based Prospects for a New Global 
Order, 22 NYU J Int'l L & Pol. 601, 640 (1990) 

201 For example, if states Tell that, were they to become parties lo an 
environmental treaty, the Council would eventually extend its terms, 
through legislative measures, beyond those with which the states desired to 
comply, the states would be hesitant to sign the treaty at all 
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Moreover, the creation of norms without broad international 
support will be viewed as illegitimate, and the Council’s legis- 
lated rules will not have the same compliance pull as rules 
Mewed as legitimately developed . 202 

c. The Security Council Must Not Create Legal Obligations That 
Place the Interest of a Particular Group of States Above 
Those of Another 

The Security Council is dominated by developed states, 
which, in certain circumstances, have interests allied against 
the interests of states in the developing world 205 It is not diffi- 
cult to imagine die establishment of laws that will benefit the 
developed North while hurting the developing South The Se- 
curity Council, which essenUally represents the interest of na- 
tions of die developed world, has a natural political inclina- 
Uon to establish such inequitable norms Of course, such leg- 
islate infirmity will breed contempt by the developing world 
Consider a hypothetical to illustrate this point The devel- 
oped nations contend that Brazil’s continual destrucUon of 
the Amazon should cease because of the serious environmen- 
tal consequences. Brazil responds that the preservation of the 
Amazon would not be of such import if the developed world 
had not destroyed all its natural resources to fuel its develop- 
ment, that being the case, the Brazilians insist that their con- 
trol of environmental issues must be reciprocated m the form 
of debt forgiveness The Security Council, fed up with the pro- 
tracted negotiations, passes a resolution forbidding Brazil to 
continue clear cutting the Amazon, because the accompanying 
environmental degradauon is a threat to international peace 

and security n _„|.. 

The Council, m such a case, effectively eliminates Bra 
valid bargaining position Such action ne^uvely altercUie 
power dynamic concerning lawmaking, so that only th 

202 For a discussion of the legitimacy of international rules and 

ef£L ff£5tan« Pull of rules, see genemHy F^ck, Lcom^. 

supra note 117 See also Caron, supra note 183, a ‘ 5 ' 5 ,t is well- 

203 For example, in the area of en "™ nm . e "J^ “uthern world 

known that in negouaung conventions, the ‘ ^ indu!ma lizcd, 

lends to stress the need for continued development while the f 

HSSsSSS 



Collective Security Law 


183 


1994] SECURITY COUNCIL'S COMPETENCE 153 

interests of Council members are represented Exacerbation 
of fundamental power and economic inequalities through 
abuse of Security Council powers is the surest way to delegi- 
umize the Council and to eliminate support for future Council 
acdon 

d. The Charier Confers a Primitive, Quasi-Legislative Capacity on 

the General Assembly That Gives Rise to Issues of 

Comity 

The only U N organ given any legislauve authority in the 
Charter is the General Assembly. As the Assembly is the most 
“democratic” institution within the U N. system, this makes 
sense 2<M Article 13(1) (a) confers upon die General Assembly 
the power to make recommendations for the purpose of “pro- 
moting intemadonal cooperation in the polidcal field and en- 
couraging the progressive development of intemadonal law 
and its codification ” 205 This article has been interpreted by 
some commentators to allot to the General Assembly the pri- 
mary legislauve authority of the institution. 206 At the outside, 
it bestows on the Assembly a presumption of legislative author- 
ity, as no other organ is given any express legislative capacity. 
The fact that the framers gave the General Assembly these 
powers indicates that the framers did not intend the Council 
to use Chapter VII m a legislative sense, 207 or perhaps in- 
tended for it to do so only alter consultation with die General 
Assembly Therefore, the Council should be careful when cre- 
ating obligations States that ground their dissatisfaction with 
Council enactments — that is, the Council’s decisions of what 


204 The General Assembly has representatives from all member states 
U N Charter art 9 

205 Id art 13, para 1 The International Law Commission has been del- 
egated the responsibility by the General Assembly to promote the “progres- 
sive development of international law " Set id art 13, para 1(a) 

206 Set Goodrich etal , supra note 7, at 135 For a discussion of whether 
General Assembly Resolutions are “binding," see R. Kircis, Prior Consulta- 
tion in International Law A Study of State Practice 7-9 (1983) See also 
Oscar Schachter, International Law in Theory and Practice, 178 Rec des 
Court 111 (1982-V) (stating that “few would deny that the General Assem- 
bly resolutions have had a formative influence on the development of inter- 
national law in matters ol considerable importance to national States”). See 
generally Rosalyn Hic-c.ins, The Development of International Law 
Through the Political Orcans of the United Nations (1963) 

207 If not, the Charter would grant similar authority to the Council 
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"the law is” — on the Council's failure to follow the clearly de- 
lineated a separation of powers in the Charter wield a compel- 
ling argument This could eventually act to delegitimue the 
United Nations. 

Ultimately, I believe, it is appropriate for the Security 
Council to create obligations for states, nothing strongly mili- 
tates for or against the Council assuming a legislative role per 
se However, the Council must legislate only in a limited man- 
ner The Council should limit its legislauve activity to acceler- 
atmg the progression of lex feranda into binding norms It 
should avoid creaung obligations for states that do not reflect 
clear emerging normative standards The alternauve is a 
Council willing to compel compliance with norms which ex- 
ceed the will or expectation of most states and may severely 
diminish the Council's legitimacy Addiuonally, the Council 
must not create legal obligations in contravention of estab- 
lished international normaUve standards A Council enact- 
ment that supersedes or preempts the application of custom- 
ary law or multilateral treaty provisions would be prana facie 
evidence of the Council’s failure to act “in conformity with 
international law " an8 To ensure that it is not aoing illegiti- 
mately, the Council should first determine if the obligation it 
places on slates is an acceptable normauve standard for most 
states As a practical matter, perhaps seeking the ad hoc advice 
of the General Assembly prior to any legislation is the best way 
to maintain legitimacy 


2. Analysis of Recent Legislative Council Action 

Part I of this paper described certain recent CcmnaUt 
lions that were indicative of the Council fuming a lepdauve 
role The following discussion of two of those legislative ac 
ties serves to illustrate the above analysis through actual app 
cauon 

a The Council Has the Legal Authority to Act as •!**** 
But Some of Its Recent Actions Beg for More Political 

Discretion 

In passing Resolution 687, bringing an cndtotheOu 
War the Secunty Council created certain obl.gaUons 


208 UN Charter art 1, para 1 
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Iraq. 209 These obligations, however, were reasonable exten- 
sions of treaties to which Iraq was admittedly a party. For in- 
stance, although the Geneva Protocol merely prohibits the use 
of certain chemical weaponry, Iraq was prohibited from pos- 
sessing and was ordered to destroy all such chemicals These 
increased obligations were logical and reasonable extensions 
of the Geneva Protocol, especially given the Iraqi propensity to 
use and threaten to use these weapons. 210 

However, the Council has not always acted so reasonably 
in legislating new burdens for states. The Security Council’s 
decision to compel Libya to extradite two alleged terrorist 
lings with impropriety Resolution 748 characterized Libya’s 
alleged involvement in terrorism as a threat to international 
peace Libya was ordered by the Council to extradite two of its 
citizens, in essence, the Council created additional obligations 
for Libya 

Unlike the acuon against Iraq, this legislative act was not 
prudent The Council acted m direct contravention of the 
Montreal Convention to which most of the Security Council 
members and Libya were parties. 2 * 1 This action is inappropri- 
ate because a treaty which has been almost universally ac- 
cepted reflects a consensus that greatly legitimizes the agreed 
upon norms To act in defiance of such highly authoritative 
norms, without compelling justification, is highly questiona- 
ble 2,2 The Montreal Convention offers states reliable evi- 
dence of existing law. By changing the bedrock normative un- 
derstandings of certain international legal standards, the 
Council, with one swift move, creates unnecessary instability in 
an already fragile legal system. Therefore, I believe it was im- 
proper for the Council to ignore the clear and applicable pro- 
visions of the Montreal Convention as they did by adopting 
Resolution 748 


Conclusion 

While the Cold War years were characterized by realistic 
fears of nuclear annihilation, there was a certain predictability 


'•!()’) Sir \ujtm n«l<s 2t>-4 1 .mil aiiomp.mying text 
S10 Si y nifna notes S8-44 anti accompanying text 

211 I ihya v U S , \Hpttt nuU 77 

212 Sre Ibrahim, supra note 184 (suggesting that the United Nations acts 
t-apnciously and vindictively against Arab states) 
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in that bilateral world Today, that predictability has been re- 
placed by an uneasy tension. The future has not seemed so 
indeterminate since the creation of the United Nations follow- 
ing World War I! Nevertheless, with the end of the Cold War, 
die potential for lasting international peace and security has 
never seemed so plausible If the mtemauonal community re- 
alizes a sustained era of peace, it will surely be with significant 
contribution from the United Nations It is therefore of the 
utmost importance to guard zealously the legitimacy of the or- 
ganization 

In this paper, I have analyzed recent Security Council ac- 
tions and have suggested that they signify the broadening of 
Security Council powers under Chapter VII. Further, I hare 
suggested that this expanding role for the Council is ulumately 
a positive development It does raise concerns, however, about 
the propriety of such acuon and, more importantly, how that 
action may affect die legitimacy of the United Nauons "Hie 
delineation of parameters around appropriate Council action 
is essential to ensure that the Security Council will not be per- 
ceived as illegitimate by the community of states and hence, 
cripple the U.N system in its mission to instill stability and en- 


sure peace. 

I have asserted in the preceding pages that a determina- 
uon of whether the Security Council js acung in an executive, 
legislative, or judicial capacity is important in deciding 
whether the Council is acung properly By creating a herm 
ncutic framework based on the type of decision the 
makintr we can better predict the effect which an acuon will 

hat on' «p»V Jama <*, **°T**r£%t 
lauvely, then the correct inquiry is whether the Council 

acted appropriately as a legislature If the Cou acted 

judicially, then our query should focus JL* the 

appropriately as a court The Reworks for analyzing 
Council’s actions are substanuvely distinctive 

By acung within broad pM Comal 
which the Council is presendy playmg. the Secunty 
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When making law, the Council should seek the General 
Assembly’s guidance. I believe that it would be prudent, in 
this regard, to codify procedures wherein the General Assem- 
bly is consulted on all legislative matters. Such codification 
would reduce the possibility of myopic decision-making by the 
Council that would negatively impact its legitimacy 

When analyzing issues of law or fact, the Council should 
adopt procedural rules to ensure due process, including regu- 
lating the admissibility and authenUcation of evidence, provid- 
ing an opportunity for litigants to be heard, preventing inter- 
ested parties from adjudicating their own claims, ensuring the 
equality of all litigants’ rights, and mandating the Council to 
make public its rationale for reaching its decisions m a man- 
ner similar to a published opinion of law. Alternatively, the 
Council should refer juridical questions to a judicial institu- 
tion with such processes already in place. 

The power of the Security Council to effect posiuve 
change m international relations and international law is at a 
criUcal juncture To ensure that the Council finds the neces- 
sary support for its acuons, it must always act within its compe- 
tence and authority Gamering wide support will enable the 
Council to enact normative standards that will add stability to 
intemaUonal relations Moreover, support by the interna- 
tional community will be necessary for the Council to fulfill its 
constitutional mandate and perhaps to permit the United Na- 
tions to realize the principles and purposes memorialized in its 
Charter 
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Controversy reigns over the Security Council Was the Council entitled to authorize 
a United States-led coalition to make war on its behalf to oust Iraq from Kuwait, or 
to re-establish the Anstide Government in Haiti’ 1 Could it impose a peace 
arrangement, including a liability regime, on Iraq and to strengthen it by an 
economic blockade, originally set up for another purpose’ 2 Was the Council acting 
within its competence as it prevented Bosma-Herzegovina from exercising its 
‘inherent nght of self-defence' by an arms embargo directed at the aggressor and the 
object of aggression alike, or when it short-circuited the International Court of 
Justice by demanding the extradition of two Libyan citizens over rights accorded to 
Libya by an international treaty’ 3 

Such questions have aroused the anxiety of international lawyers But there are 
other questions, too Is the Council entitled to intervene in the government or 
misgovemment of States as soon as political agreement has been attained between 
its principal members that the matter raises a 'threat to international peace and 
security’ under Article 39 of the Charter’ This seems suggested by its enforcement 
action to counter Southern Rhodesia’s illegal declaration of independence m 1965 
and its reaction to South Africa’s policy of apartheid since 1977 4 Yet, white 
oppression of a black majority remained a special case - until the Council 


* University of Helsinki 

1 SC Res 67B of 29 November 1990, SC Res 940of31 July 1994 

2 SC Res 687 of 3 Apnl 1991 

3 Bot Jennas embargo, cf SCRes 713 of 25 September 1991 and the analysis e g mPetrovic. 
UmdorelU, 'L'ONU et la ens* Yugoslav^ , xxxvm AFDJ (1992) 35-6 and on the Libyan 
~ ®f SC Res 748 of 31 March 1992 and Lockerbie (Libya v USA) case, ICJ Reports (1992) 

4 Ate) 232 ° f 16 December 1966 ^them Rhodesia), SC Res 418 of 4 November 1977 (South 
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intervened in the civil wars devastating Liberia, Somalia, Angola and Rwand^and 
to remove Haiti’s military leadership 6 Clearly, internal crises may create a danger 
of escalation and thereby implicate mtemanonal security But was the Council not 
stretching it a bit when it declared, at a euphoric moment, that problems of an 
ecological, social or economic kind may also concern the maintenance of 
mtemanonal peace and security’’ 7 Was it in fact making a cane blanche declaration 
of the limitlessness of its powers 7 

That the Council frequently makes declarations about the lawfulness of State 
action may seem a relatively innocent incursion into a judicial function (in spite of 
the absence of a due process clause from the Council’s [provisional] rules of 
procedure) 8 The setting up of two ad hoc war crimes tribunals to issue binding 
judgments seems already precariously close to mtemanonal legislation 8 Is the 
Council both a Court and a Parliament 7 What about its propensity to look away 
from flagrant breaches of the peace, or officially induced massacres, when its key 
members fail to agree on an appropriate reacnon 710 What is the Council’s 
responsibility 7 Is it in the position of die Hobbesian sovereign, for whom ‘there can 
happen no breach of Covenant’ between himself and his subjects because there is no 
such Covenant at all Is it true of the Security Council, that 


because the End of this Institution is the Peace and Defence of all, and wbosoewt 
has the Right to the End, has the Right to the Means, it belongeth of Right [to him] to be 
Judge both of the meanes [sic] of Peat* and Defence, and also of the hindrances. ana 
disturbances of the same, and to do whatsoever he shall think necessaiy to betoe, Wtt 
before hand, for the preserving of Peace and Security, by prevention of Discord at noire 
end Hostility from abroad , and, when Peace and Security are lost, for (he recoveiy 
same 11 


5 

6 
7 


S 


9 

10 

11 


. SC Res 788 ofl9 November 1992 (Liberie), SC Res 794tf 3 f 

l 864 of 15 September 1993 (AngoW andSCta » £?® s c£?$Stf31 July 1994. 

: SC Res 841 of 16 June 1993, SC Res 875 of IS October 1993, .SCRre swum 

IRes 944 of29 September 1994 and SC Res 94805 15 Seeunty Council 'Srafflut 

ie full text of the relevant part of the statement wired lrom tto SeeraV ^ 

eebng' reads The absence of war and Biliary cento meal. 

taJLal peace end security The non-military somees UN 

■m»n,..n . n and ecological fields have become threats to mteroanomd peace 

DC S/23500 (31 January 1992) . _ . Disputes by *e 

sisssatwsasj; gwas a-..-- « 

belling the Council's decisions onflie Iraqi rwcil before’, m Pr»Wo« 4 

y different ftoffl anything we teve this seme point. * 
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The controversy relates to the Security Council’s place in the UN and in the world 
Given the Council's composition and working methods, its monopolization of UN 
resources and the public attention focused on the Council is problematic The 
dominant role of the permanent five, the secrecy of the Council’s procedures, the 
lack of a clearly delimited competence and the absence of what might be called a 
legal culture within the Council hardly justify enthusiasm about its increased role in 
world affairs. 

International lawyers have responded by seeking out normative limits to Council 
authority from an interpretation of Articles 1 , 2, 24(1) and 39 of the Charter, laying 
down the purposes and principles of the Organization and the formal competence of 
the Council plus creating a link between them 12 But the principles and purposes of 
the Charter are many, ambiguous and conflicting The relationship between 
domestic jurisdiction in Article 2(7) and human rights under Articles 1(2), 1(3) and 
55-56, for example, can only be determined by successive acts of application by UN 
political organs in accordance with the political logic of the moment 13 The 
purposes and principles are no less indeterminate than the concept of a threat to 
peace Textual constraint is practically non-existent Inasmuch as each organ is die 
judge of its own competence, procedural constraint seems scarcely more significant 

For this reason, many have taken the ’realist’ position that the relevant issue is 
conclusively settled through an analysis of the politically possible if the Council — 
or the permanent five - can agree, then there is little more to say The lawfulness of 
then agreement under some - always contested - standard is even at best of only 
academic interest As such a standard cannot be successfully invoked against the 
Council, relying on it in practical politics (in contradistinction to learned articles) 
would encapsulate a discredited idealism For better or for worse, what die Council 
says is the law ** 

From the lawyer's perspective the realist response clearly misses the point 
Authority is a normative and not a factual category Power is distinct from 
authority a gunman's orders do not turn into law merely because there happens to 
he no police around IS A nagging doubt remains, however If the lawyers 
themselves are divided (and this ’internal’ objection is intended to respond to their 
Erkeimtnmnteresse) and the permanent members of the Council are always able to 


12 


13 

14 

15 


,<? • !«*«*« case, ICJ Reports (1992) 155-156 (paras 25-26), Weeramantry, 
‘rin J* j, 61 150-175 and of the large commentary on the Lockerbie case eg Chappez, 
questions d interpretation et d’application de la Convention de Montreal du 1971 resultant de 
lauif J*"? 48 LocV ? rblc ’' XXXVm AFDI (1992) 477479 and Greafrath, sup™ note 8. at 
am , “SO BeneraUy 0 Schacter, International law in Theory and Practice (1991) 399- 

d“sEusSr 6SSayS ' n ReCUaI ^ C ° m ' COUOqU ' U d4vdoppemrat *> rtle *> Consol 

2I5Mn^£!L enU ’ Fnm Apolo® >o Utopia. The Structure qf International Legal Argument (1989) 
B ^' ‘ I * anabm ArecIe27 vmus 55 - 56 ’- ™ 

0991) 4 < 9^ C ' USIOnS '' “ 8 31801 tad ), La aspects jundiques de la ense et de la guerre du Gotfe 
H L A Hart, The Concept of Law (1962) 19-20, 54-60 
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marshal prestigious names to buttress their reading of the relevant principles, how 
long is it useful - or possible - to resist’’ 

The impasse of the ‘realist’ and the lawyer follows from their perspectives 
inevitably remaining within the controversy they seek to resolve The competence 
of the UN relates to questions of order (power) and of justice (authority) but cannot 
be reduced to either one The Organization is neither simply a policeman nor a 
Temple of Justice - though in its individual actions it tends to show itself as one or 
the other In this paper I shall propose a ‘dialectical’ view on its competences that 
seeks to accommodate concerns of power and of authority and to provide a foothold 
for reformed institutional policy 


II 

The two great problems for international thought have related, in their most abstract 
formulation, to the condmons of Older and the possibility of justice among States 1 
The problem of order is about how to establish and maintain effective autbonty 
among States that recognize no secular superior or common values - in conditions 
of ‘anarchy’ as political theorists like to put it 17 This seems, at first glance, to be a 
purely causal-technical problem and has been so treated by much ‘realist’ political 
theory from Machinvelli and Hobbes onwards power and its derivatives - fear and 
force - become the conditions sine qua non for its resolution 

The problem of justice has to do with the relationship of order with nomratire 
standards Such standards are sometimes classified ns political, sometimes legal, 
people disagree about such (and other) classifications But the point is that ^ 
are externa! to the fact of power and chum to provide a measure far its accepttb 
and. at least implicitly, a programme for transformation So ufbr 

purely normative phenomenon, by definition independent from the factoid wo 
which it provides an evaluation 

The contrast (or indeed tension) between solutions to ^wop 
structures international thought and is present in fte conttoveisy about 
Council Hard approaches stressing the pmnaey of the order-probl em (the W ^ 
capacity to police its commands) conflict with so ?. r^inJU 

foundational character of justice (the need to « £ 

the Temple of Justice) Though labels such as “^7“ ho Iog.cal 

tendentious and old-fashioned, the fact remains that as a matter P y 
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orientation or literary genre, ‘policing’ approaches conflict with ‘Temple’ ones m 
any discussion of international issues - including the competence of UN bodies 
This persistence of the dichotomy may seem surprising inasmuch as it has long 
been clear that the two problems cannot be treated m abstraction from each other 
Machiavelli conceded it to be an indispensable condition of an effective order that it 
enjoy what sociologists (shunning directly normative statements) nowadays call 
legitimacy An illegitimate order is an unstable order This argument is internal It 
pays no regard to the pedigree of legitimacy, a ‘feeling’ of legitimacy induced by 
ignorance or manipulation is as good m supporting existing order as legitimacy 
based on critical reflection In a corresponding manner, the complete absence of 
social institutions makes it impossible to realize standards of justice Among people 
and States - unlike among angels - institutions are needed to undertake the 
distributive and retributive tasks that justice calls for This argument, too, is 
internal it looks at social institutions from the perspective of an anterior conception 
of justice 

Sophisticated contemporary legal and political theory concedes the 
interdependence of the problems of order and justice The modern policy-maker or 
lawyer is neither a (pure) Hobbesian realist nor a (pure) Rousseauian utopian 19 
Today, everybody is a suave (Grotian) eclectic 20 We readily recognize that a 
single-minded pursuit of order will create self-destructive politics The Nazi order 
may have been ojmmally effective, but this could only be so at the cost of the 
tremendous injustice of its institutions which filially accounted for its breakdown A 
single-minded pursuit of justice in secular conditions, failing to pay regard to the 
effectiveness of (existing or proposed) institutions degenerates into utopian politics 
that will sooner or later lead to anarchy or dictatorship 

However, such eclecticism works from within the dichotomy between ‘police’ 
and ‘Temple’ The relationship between order and justice is conceptualized as 
internal to die chosen approach, or instrumental justice as a means to uphold order, 
order as a means to realize justice It fails to pay regard to the external relationship 
between the two, the extent to which both are constitutive of each other 

The very need for and definition of order are normative statements m their own 
nght conceptualizing ‘order’ in terms of stability, peace, or the 'securing of the 
elementary needs of the relevant group' 21 creates an axiological system with a 
normative premise. So does the definition of the basic umts (States, say) or the basic 
concepts describing their relations (sovereignty, say) The causal-technical world of 

19 . Mmi " Wight famously argued, the correct division is into three those who stress the 
predominance of the facts of State power (realists), those who reject the state-centred model end 
emphasise the foundauonal character of a human community (revolutionaries) and the 
rauonahsis’ or ‘Orotians' trying to work out diplomatic and economic structures to bind States 
into acoorthnative society Cf M Wight, International Theory The Three Traditions (1991) Cf 
dXre U994) 263 C M0 i ' ll ° !OPhy ^ Theoiy of lMernaaonsl Relations’, 70 International 

V. v dl!cuulon 111 Koskenmemi, supra note 13, at 2-8, 131-191 

BQl h The Anarchical Society A Study of Order m World Politics (1977) 
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power emerges from a normative description 22 But conversely, m the absence of 
natural justice (or at least of our capacity to know it), social norms emerge from the 
activity of social institutions Customs, longs and parliaments make laws Though 
these laws are sometimes unjust, and we recognize them as such, as Max Weber 
well knew, in a general sense our ideas about right and wrong emerge from the 
factual a priori that is constituted by our existing social (economic, cultural, 
religious, etc ) institutions 

The failure of modem internationalism to grasp the external dependence 
between order and justice means that its proposed reforms have normally been tilted 
in favour of solving one or the other problem^ - while of course stressing the need 
to take account of its counteipart Such thought, already initially out of balance, is 
constantly in danger of sliding into supporting what conld be called cynic or utopian 


tyranny 

Cynic tyranny emerges when the system is tilted in favour of the problem of 
order and encapsulates justice only through an internal, instrumental relationship, 
1 e by seeing justice as a (perhaps necessary) means towards order It is a strategy 
of paying Up service to normaUve standards while constantly adjusting them in 
response to the daily requirements of the order's maximal effectiveness Under such 
the distinction between normative beliefs created through manipulation 
and false consciousness on the one band, and uncoerced consent on the other, 
disappears or cannot find institutional expression Cynic tyranny emerges not only 
when no attention is paid to the acceptability of power but also (and more 
dangerously) when the Temple becomes a vehicle for buttressing the police 

The danger of utopian tyranny again, emerges when a society’s institutions and 
its management problems are seen from the perspective of one normative belief « 
is premised on the authentic character of an underlying normative worM B 
political programme seeks to reformulate social institutions (‘snpmtiucture ) - 


COHCUUOHS OI aguu&uwiom \U» “ w r . 

itself through a general degeneraUon of the Temple into preaching extremis , 
fundamentalism, nationalism, xenophobia, etc 24 

m practice, it may be difficult to dmtmguish between 
We have seen sufficiently often that what starts out as a demand for ““ 

ZS justice may transform into cyme tyranny Md though perhaps empirically 


22 


23 

24 


fWtoyte, 'The Indispeeadabty of Political Theory , m » 
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more difficult to ascertain, the psychological process whereby a cyme tyrant at some 
point starts authentically to believe in his own manipulations is not impossible to 
envisage 

The point here is that if we conceive of the relation between social order and 
social justice only from the interna] perspective, we fail to create (indeed, even to 
conceive) institutions that merit political support Having the system tilt one way or 
the other may be even more unacceptable than merely staying within the (pre- 
modem) antagonism of hard and soft, realism and utopia For unlike the tyrant sans 
peur el sans reproche, the cyme tyrant is able to buttress the edifice of his rule with 
a string of marvellous temples while the utopian tyrant has all the sophistication of 
the modem security police to cany out his work of ideological (and sometimes 
physical) purification - dangers catastrophically realized in the unholy alliance of 
modernity and the holocaust 25 


m 

Let me sketch the strategy through which 20th century diplomacy within 
international institutions has sought to deal with the problems of order and justice 
The collapse of the 19th century world in the trenches of the Somme was a 
shock for the contemporaries and constituted in many fields - but particularly in 
politics and culture - the defining moment for modernity, and with it, the 
ideological environment for 20th century internationalism 26 Despite its far greater 
quantitative significance, the Second World War and the establishment of the 
United Nations do not match up to the Great War and the experiment of the League 
of Nations in the shaping of our understanding of the problems of international 
pokey 

The origins of the Great War - a great mystery to contemporaries - have been 
explained then and subsequently as stemming from various defects in the political 
system of the 19th centuiy 22 For many, the ‘system’ of Great Power predominance, 
occasional Congresses and the frantic search for intermittent alliances to deter one’s 
adversary was simply too technically ineffective. European-centred and random to 
accommodate ‘the displacement of an older structure of power by a new one 
between the leading States’ 28 From this perspective, the primary concern of the 
peace-makers in 1918-1919 had to be with strengthened, permanent institutions that 

25 Cf z Bauman, Modernity and the Holocaust (1991) 

For an elaborate discussion of the significance of the Fust World War and the creation of the 
cca|ue of Nations for the ‘discipline of international institutions’ (through the themes of ‘break, 
movement and repetition’), cf David Kennedy, 'The Move to Institutions’, S Cardoza Law 
Review (1987) 841-986 

28 Koshenmetm, supra note 13, at 131-3 
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at keeping nationalism, hberalism and socialism under control ? 

These contrasting interpretations of the failure of the nremoden. A„inn,, h 
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5 n ^Z°, h , Pr0V1 c 0nS 10 canail German mfluence Md f°r a just system 
of political boundanes in Europe The approach behind the Treaty's exorbitant 

XT War gUllt pr0V,sl0ns ' im P°«d on Geimany without her 

presence m the negotiations, collided head-on with Wilsonian ideas about the 
reahzauon of the self-determination of the peoples formerly under Ottoman and 
Habsburg rule and about the institution of liberal democracy in as many European 
countries as possible 29 At a veiy general level, this conflict reveals an ambiguity 
about the League's character was it a collective military arrangement or a peace 
organization, committed to renouncing force? It tned to be both - with the result of 
never being fully convincing as either 

The Covenant encapsulated this tension in various ways For example, the 
guarantee for Europe s post-war boundanes in Article JO was intended to form the 
basis of Europe’s new temtonal order 30 If these were violated, all members would 
take concerted action But the guarantee was only reluctantly agreed upon by the 
States with the principal responsibility to enforce it - and not least because of a 
doubt about the justness of the agreed boundaries 31 The much-belaboured pnnciple 
of 'peaceful change' in Article 19 sought to temper the injustice of the reparations 


29 The tension between these two a nns of the Versailles settlement has been much commented uptn. 
One of the most readable comments being Harold Nicolson’s autobiographical account of the los* 
of high idealism of a young British diplomat 'We arrived determined that a peace of justice erd 
wisdom should be negotiated we left it, conscious that the Treaties imposed upon our enemies 
were neither just nor wise’, Peace-mahng 1919 (3936) 1 87 But for the con tray view that 'there 
has surely never existed a peace of so idealistic a character’ , cf G M Gathome-Hardy. A Short 
History of International Affmrs 1920-1939 (4th ed , 1960) 18 

30 Text of Article 10 ‘The Members of the League undertake to respect and preserve as against 
external aggression, die temtonal integrity and existing political independence of all Members of 
the League * 

31 On the British attitude, cf Sir A Zimmem, The League of Nations and the Ride efLaw(W5) 
199-200, 218-221. 243-247, F S Nonhedge, The League of Nations Its LtfeandTbnes (1986) 30* 
31. 91-95 On the (divided) American view, cf the account by Wilson’s Secretary of Sttf&F. 
Lansing, The Peace Negotiations A Personal Narratne (1921) 34-35, 53-54, 106-108 end ul 
125 The guarantee was the crucial difference between him and Wilson (leading to Lansing s 
resignation) and one reason for the Senate’s aon-ranficanon of the Covenant 
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and territorial provisions agreed at Versailles. 32 But the apparent balance between 
Articles 10 and 19 was too unstable the former was the League’s bard cote, the 
latter merely a disposable ingredient m fact never resorted to after 1929 

That the Covenant became a part of a controversial peace treaty may have been 
necessary for there to be a Covenant at all Wilson’s idealism may never have 
squared with Clemenceau's concern with French security In this sense, the 
contradictory character of the settlement was decidedly not a result of the confused 
ideas of the peace-makers, or their ill will (‘it just happened’ writes Nicolson), 33 but 
followed logically from the contradicting understandings of the Congress system’s 
failure and thus opposite theories about what was needed to avoid its recurrence. 
That the diplomats may not have treated the problem m an optimal fashion is less 
interesting 

The League system incorporated a number of technically sophisticated solutions 
to problems of European order and justice Many of these relied on legal regimes 
(provision for peaceful settlement, sanctions against non-complying States, 
internationalized zones, system of plebiscites, etc ) 34 Among the consequences of 
their collapse later on was the birth of an international ‘realism’ that concluded that 
legal regimes are by their very nature useless or perhaps even counterproductive in 
the search for international order de maxim is non curat praetor They rely for their 
operation on the existence of die kind of community that they seek to bring about 35 
Though ‘realism’ may now be on the way out, this is the argument and the 
experience that today’s lawyer needs to confront when arguing for a determined 
limit on the authority of die Security Council 

But die problems of the League were not exhaustively related to tensions inside 
the Covenant At critical moments. Great Powers were not (or no longer) members 
But even members showed lack of faith in the collective response system by 
looking elsewhere during the Vilnius and Memel crises in 1920 and 1923 and the 
Manchurian occupation in 1931 36 Though sanctions were adopted against Italy in 
October 1935, the collective system never recovered from the League’s inaction 
during the German occupation of the Rhineland the following March - with the 


32 Text of Article 19 ‘The Assembly may from tur.e to time advise the reconsideration by Members 
of the League of Treaties which have become inapplicable, and the consideration of internal 
, eondittons whose continuance might endanger the peace of the world' 

™ Nicolson, supra note 29. el 188 

Por a theonzation of these legal techniques as part of an international law ‘modernism’, cf 
Berman, ’“Bot the Alternative is Pespan” Nationalism and the Modernist Revival of International 
Law , 106 Harvard Law Renew (1993) 1806, 1859-1903 
3S tLF 1 Cm ' n ‘ Twaa r-7ean Crisis 1929-1939 (1981) 

Tnese doubts could hardly have been illustrated in a more striking manner than by the conclusion 
of the Locarno agreements in 1925 winch (re-)guaranteed Germany’s western frontier - with the 
direct implication of putting into question the eastern frontier - an arrangement winch was ‘totally 
« variance with the League system and went far to destroy n'.Northedge, supra note 31, at 96-7 
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Covenant finally abandoned m the summer of 1936 as the sanctions against Italy 
were lifted 37 

That the League collapsed because member States did not believe in it is merely 
a tautology as an order system it seemed far too compromised by the wish to treat 
all members on an equal footing and to rely on their good faith m fulfilling their 
obligations 33 As a justice system it was too formal and inflexible to provide 
effective relief to the various grievances concerning the status quo of 1919 Neither 
French obstinacy (indeed obsession) nor German indignation could find an outlet 
within it And nothing m the Covenant took account of tyrants, acting mala fide, and 
using the weaknesses of the order system to play the divergent interests of League 
members against each other (e g Japan's policy vts-i-m the western allies daring 
the Monchukuo crisis 1931-32) and the weaknesses of the justice system to buttress 
their domestic position (e g Italy’s colonial grievances) That the tyrants now 
appear utopian and cynic simultaneously - like Marmetti’s futurism or Le 
Corbusier’s architecture - is a striking reminder of the limits of politics in modem 
conditions and a nice counterbalance to the discrediting of law by post-war 
’realism’ 


IV 


The origins of the Second World War have been far less the object of tastonans 
controversy than those of its predecessor - though differences in philosophical or 
political outlook have led them to stress sometimes structural causes^ sometimes 
personal responsibilities That Hitler (or Germany, or Versailles) is to blame M 
that the confused Western policy bears its share of responsibility, too, thme is 
doubt, at least not since Professor Taylor’s defence of the latter ten * 
understand die peace of 1945 we need less to grasp the real * 

the lessons that contemporaries drew from the twenty-years ensu as they 
construct a new peacf Among the most striking of f £ 
assumption that the League could have managed internationally y 
Covenant had been more adequately drafted No polmcan w^ prendre a^i 
as some political scientists did - that peace could a pnon not be attameu 
restitutions The continuity between official inter-war of 

based on the assumption that what was needed was not something ne 


37 

33 

39 
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the same’ a more effective League with ‘clear-cut obligations’, ‘teeth’ and better 
‘procedures’ 40 

On the other hand, it is striking to what extent our present image of the United 
Nations differs from the image it had to its midwives The Charter took shape 
during three moments- the initial conception had been discussed between London 
and Washington since 1940, a Great Power conception culminated in the 
Dumbarton Oaks proposals of 1944, and the final product was refined by the lesser 
powers' handmark in San Francisco the following year The discussions took place 
as the war was still raging and that environmental fact could not but have an impact 
Hinsley summarizes 

The Charter was less interested m legal and just settlement, the great danger was war and 

any settlement was better than war 4 1 

Reading the political documents of the first two moments - the 1941 Atlantic 
Charter, the 1942 Declaration of the United Nations, the 1943 Moscow 
Declaration 42 - one finds nothing of the substance of the organization as we have 
come to know it There is no mention of the social, economic and humanitarian 
tasks that have been such a visible part of the UN from the early 1960s onwards. 
The institutions of the new organization wore simply taken over from the model 
provided by (he League This is not because Great Powers would have ignored these 
tasks Apart from the Soviet Union, they accepted that the League’s activities in the 
economic and social fields had been beneficial and should be expanded. 43 They 
even thought that a proposal to give the UN competence to promote ‘the observance 
of basic human rights’ was significant enough to disagree on it 44 Yet, practically all 
preparatory discussion focused on the role that the Great Powers would have in 
policing the coming peace, a question culminating m the form of decision-making 
in the Security Council 

For the Great Powers, the United Nations was a structure devoted to maintaining 
order International justice was simply not dealt with - possibly as the 
overwhelming problem in this field was still to attain victory from ‘Hitlerism’, 45 in 
comparison to which every other grievance must have seemed secondary. 46 Perhaps 
surprisingly, the San Francisco Conference accepted the mam principles of the 


40 E Luard, A History of the United Nations Volume I The Years cfVfestem Domination, 1945 - 
MB (1982) 4-10 

41 Hmsley, supra rote 28, at 338 

2 OonvemenUy reproduced eg in L M Goodrich, E Hambro, Charter of the United Nations 
Commentary and Documents (1940) 305-308 
It S* e S Uiard,supronoie40,BU2,26 

This proposal, originally mads by the United States and opposed by the United Kingdom and the 
Soviet Union, was the source ofpresem Article 1(3) 

Declaration by United Nations, 1 Jamiaiy 1942. 

me Western allies - at least Churchill - must also have felt it difficult to agree on emenng m a 
discus sion about international justice with Stalin. 
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proposed order system practically without dissent 47 Small powers expended their 
energy to buttress the Assembly's position in the security field But despite some 
amendments, the principle that the Assembly could not challenge the Council’s 
absolute primacy, was maintained The Conference also focused on the Assembly’s 
functions in the economic and social fields and succeeded in upgrading the 
ECOSOC to a ‘principal organ’ As the ECOSOC was to coordinate the activities of 
specialized agencies, but was also positioned as a subsidiary organ of the General 
Assembly, the Conference m effect achieved an all-encompassing dichotomy 
between the organization's ‘political’ activities and its activities m the economic, 
social and humanitarian fields, each being headed by a principal organ the Council 
and the Assembly 

This dichotomy between hard UN (political activities for which the Secunty 
Council is mainly responsible) and soft UN (activities for which the General 
As semb ly - through the ECOSOC - is mainly responsible) is functionally and 
ideologically the most significant stnictunng feature of the organization It governs 
everything from the career options of UN staff members and the specialization of 
diplomats at permanent missions, via the structure of the organization’s budget and 
the permanent tension between Geneva (‘soft’) and New York (‘hard’), to the 
organization 's image in the selective eyes of the mass media It has been bolh a 
source of constant tension in the orientation of the UN’s activities as well as an 
invaluable asset in overcoming difficult periods - most conspicuously by allowing 
soft activities to compensate for the problems which the Cold War occasioned for 


carrying out hard ones 48 

iT nlit ro the Covenant, the Charter does not appear to take on the dual task m 
maintaining order as well as guaranteeing justice The contrast between Arucles m 
and 19 (territorial guarantee and peaceful change) seems non-existent in the Uiarter, 
there is no mention of either concept anywhere SUlIthe effect all 
non-use of force (Article 2(4)), together with Articles 24 and 25 and ChsplerVEis 
to constitute a guarantee of the status quo which is, at least on 
procedural* muS stronger than the Covenant And that# J"*" 

acquired a bad name under the League, the reasousforprovrdmg someway cope 
3 an unjust were no less urgent m 

would be wrong to think that the rather haphazard motion of J e ° ^i. ms of 
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functionalist belief that cooperation in these fields was useful for attaining peace 
and to provide a justification for the UN’s economic and social activities under 
Chapter DC Nevertheless, over the decades it has been precisely these activities that 
have sought to alleviate the patterns of internal and transnational injustice buttressed 
by the states-system 

Nor were the Charter provisions on trusteeship and non-self-governing 
temtones designed to attain the massive redistribution of sovereignty that 
decolonization meant in practice That the relevant provisions were flexible enough 
(despite colonial powers’ constant legal objections to the interpretation of Chapter 
XI of the Charter so as to internationalize what was supposed to be a national 
trusteeship) to provide a basis for a programme of pushing into independence a 
much larger number of temtones than were onginally listed within the trusteeship 
system (11 temtones) reformed these parts of the Charter into a veritable de facto 
peaceful change mechanism 49 

The Charter combines in a much more subtle way than the League did, the 
maintenance of international order with the purpose of providing for (minimal) 
conditions of international justice True, its text is tilted in favour of political 
activities Therefore it may have been fortunate that the Cold War set in before the 
Great Powers were able to stabilize their control on the world This occasioned an 
immediate transformation of the Organization’s core activity from the Council to 
the General Assembly Though this de facto shift was originally manoeuvred for 
political purposes, it provided the basis for tackling problems of international 
injustice, particularly colonialism and underdevelopment - the kinds of injustice 
that the Assembly’s majority felt most acutely The Charter’s textual imbalance was 
compensated by the practice that raised social, economic and humanitarian 
acttviues to the core The ’tyranny' of the Great Powers was overruled by the 
‘tyranny’ of the majority 


V 

‘The Charter was meant to be based on a separation of functions Therefore, usually, 
die Council and the Assembly operate independently of one another 1 50 The Charter 
deals with the relationship between order and justice through a procedural 
mechanism that uses the two main organs so as to allow the treatment of both types 
of problem simultaneously and to ensure that neither is fully overtaken by or 
collapsed into the other The competence, composition and procedures of each 
organ is justifiable only as a separation of powers arrangement which seeks to 
provide optimal efficiency m policing the world as well as a forum for seeking 

49 For the ongrnal (though contested) understanding of the distinction between trust temtones and 
so v°n’ Stlf S? Vemms temtones, cf e g Hall, 'The Trusteeship System’, XXIV BYIL (1947) 70-71 
nosTi-ro Gcntral AHen * M » and the Sectmty Council of the United Nations’, XXIX BYIL 


337 


202 


Collective Security Law 
Maim Koskenwemi 


agreement on vanous economic, social xm, 

tsuzssar- - **- stsatB! 

°^ any SItUat,on ' re « ai:dless of ongm. which it deems btely 10 
pair the general welfare or friendly relations among nations * 32 The problem of 

it I ^ Cal by “ tabh5hlng 8 eeneraI oompetence for the Assembfy to malm 


The compost!, on and procedures of the Council are detemnned by the single- 
minded purpose to establish a causally effective centre of international power That 
me five Great Powers have permanent membership and the right of veto in the 
Council and that the Council has the authority to bind members would be 


- ■ ’ J~uuvv nwiiuj VI UlWUOlUt auill 

is clearly defensible in view of what were held to be the main reasons for the 
League’s ineffectiveness The UN’s collective sccunty-systcm (unlike the League's) 
is based on the co-option of overwhelming power It follows tautologically feat if 
such power is overwhelming it allows co-option only on its own terms 

The Assembly s composition and procedures reflect an equally single-minded 
purpose to create a global scope for the organization's activities - another 
conclusion drawn from the League’s failure To co-opt all States, however, requires 
that all States have a say in the directing of the organization's economic, social and 
humanitarian activities As any observer of the annual Assembly sessions may 
testify, its activity is not geared towards mammal effectiveness, quite the contrary ^ 
Its composition and working methods would be nonsensical were it for the 
Assembly to create or maintain the international order — as illustrated by the 
controversy in the early sixties about the financing of peace-keeping operations 
’demonstrating the limitations of what could be done through the Genera] Assembly 
majonty voting * 54 But what other way can justice be defensibly dismissed or setup 
than by a voting procedure? That the Assembly may not pass binding resolutions 
may be ineffective - m a secular world where values differ, however, it is the only 


51 Article 12(1) of the Charter 

52 Article 14 Cf also Articles 2(2) sod (3) 

53 H G Nicholas describes the Assembly as a ‘talking shop with all the potentialities and disnuMS 
that that implies’ - summarizing these implications m a wonderful cham of attributes, namejy 
‘irresponsible, vain, chaotic, extreme’, its debates sometimes 'reaching a higher or 
hypocrisy, nnctuousness, and flatulence than is healthy for any organization’. The Untied Ntitatu 
as a Political Institution (4th ed , 1971) 100,98, 113 

54 Goodrich, m Banos, supra note 48, at 44 
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acceptable solution, justice - unlike order - cannot be created out of the barrel of a 
gun 

A policeman and a Temple of Justice neither has been a tremendous success 
For decades, the Council was no guarantee of anyone' s security inasmuch as there 
was security, it depended on external facts, particularly a State's position with 
respect to the balance of terror The Organization’s soft activities continue to pay 
the puce of the foot that its members are States whose representativeness cannot be 
taken for granted and whose ulterior motives often make the argument about the 
Assembly’s democratic character seem a tenuous hypocrisy 

The principle of the division of competences, however, remains sound The 
Security Council should establish/maintain order, for this purpose, its composition 
and procedures are justifiable. The Assembly should deal with the acceptability of 
that oider its composition and powers are understandable from this perspective 
Both bodies provide a check on each other The Council’s functional effectiveness 
is a guarantee against the Assembly's inability to agree creating chaos, the 
Assembly’s competence to discuss the benefits of any policy - including the policy 
of the Council - provides, in principle, a public check on the Great Powers’ capacity 
to turn the organization into an instrument of imperialism 


VI 

Yet, tins nice balance has not ensured absence of conflict The Charter extends the 
Assembly’s power of discussion to matters of international peace and security 55 
The limits to the Assembly’s power come from a duty to refer matters to the 
Council when ‘action is necessary’ 56 and from the prohibition to make 
recommendations in situations or disputes pending before the Councd, unless the 
Council so requests 57 In practice, however, the Assembly has passed resolutions in 
all conceivable situations, whether they were on the Council’s agenda or not. 5 ® 
These resolutions have sometimes complemented simultaneous Council action, 
sometimes contradicted it, the only limit having been set by its inability to pass 
mandatory decisions or to take formal ‘enforcement action’ 59 It has established 

55 

56 

57 

58 

59 


Amelia 10, 11(2) and 14 of Bis Charter 
Article 11 ( 2 ) tnfine 
Article 12(1) 

A policy defensible by the Council's cunons practice never to move an item from its list efter it 
“Sheen received there - with the result that the list now covers nearly all conceivable 
international (regional) conflteta with some senousness 

' wa *' “wee, the bottom-line rule regarding the delimitation of the competences of the two 
ST-r by * e Ia ® Otefipouer case. Reports (1962) 164-166 For a mefid overview of 
cf N to aCtl0ri has SDratt unes ehtnplemented. sometimes pre-empted Council action 
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peace-keeping forces ,» made appeals to States for the establishment of voluntary 
embargoes 61 - and sometimes bluntly accepted by an overwhelming maronty 

resolutions earlier vetoed m the Council by a Great Power 62 


The first scnous constitutional controversy within the organization concerning 
the powers of its two mam bodies related, of course, to the passing of the Uniting 
for Peace Resolution m connection with the Council having been blocked by the 
Soviet veto in the Korean crisis in 1 950 A Western manoeuvre resulted in a palace 
revolution whereby the Assembly took it upon itself to 


consider the matter immediately with a view to making the appropriate recommendations 
to members for collective measures, including m the case of a breach of the peace or act 
of aggression the use of armed force when necessary, to maintain or restore international 
peace and secunty ® 


The controversy over the lawfulness of the Uniting for Peace resolution has long 
been over It did not occasion a revolutionary transformation of the organization's 
activities The nine Special Emergency Sessions held under the new procedure have 
scarcely differed from the Assembly’s other special sessions Apart from the 
setting-up of UNEF I in 1956, they did not initiate operational action They resulted 
in condemnatory resolutions whose effect on the political world has been no 
different from that of its normal resolutions Even peace-keeping operations have 
been, since the 1960s, firmly in the Secunty Council’s hands Nor have the 
Assembly’s efforts to reform the Charter’s order-system been impressive The 
Assembly’s Special Committee on the Review of the Charter (‘Charter Committee’) 
has routinely discussed Chapter VH matters at its annual sessions but has so far 
failed to achieve concrete results In the 1980s and 1990s the Assembly did pass a 
number of declarations, drafted by the Charter Committee, on matters relative to 
international secunty - but always with the proviso that they would not imply 


60 Most famously, UNGA Res 1000 (ES-I) 5 November 1956 

61 For Ihe Assembly's early recommendation on arms embargoes on Portugal and Congo,a VNu* 

Res 1807 (XVII) 14 December 1962 and Res 1474 (ES-4) 20 September I960 , 1600 m » 
April 1961 On South Afitiea, the Assembly sun recommended Bn embargo in 1990, 45076 B ana 
F (19 December 1990) . im A 

62 One recent example hiving been the United States intervention m Panama in December iva 
non-aligned draft resolution in the Council (S/21048) would have depleted the tntetvmao" 
was vetoed on 23 December by the US, France and United Kingdom (the vote having been 
1) A resolution closely following the tent of the earlier non-aligned draft myaaev 
General Assembly on 29 December, UNQA Res 44/240 (75-2040) A com 

used by the Assembly in 1980 to condemn (he Soviet invasion in Afghanistan - wnere arum 
essentially similar to that passed m the Assembly had been subject of the Soviet veto. 
invasion of Grenada - where the Assembly passed a reaolnnoit essi must b'stmdar ' 
draft vetoed in the Conned by the US For the former, ef S «3729 md UWSA to 
January I960) and the latter cf UNGA Res 38/7 (2 November 1983) TWay; . (Mq/, 
disagrees with the Council in respect of the maintenance of the Bostumi arms onow. of ^ 

Res 48/88 (20 December 1993), paras 17-18 and with the United States in tesp 
continued Cuban embargo, cf Res 48/1 8(15 November 1993) 

63 UNGA Res 377 A (V) 3 November 1950 para A 0) 
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changes in the Charter itself 64 The significance of these declarations has remained 
small An ad hoc Committee was set up in 1993 to examine the composition of the 
Security Council 65 It has, however, so far failed to reach agreement on any 
proposals 

The new activities of die Security Council have occasioned the first major 
constitutional ensis in the United Nations since the passing of the Uniting for Peace 
Resolution 66 This time, the crisis is in the opposite direction It is not the Assembly 
that is trying to deal with the problem of order, the Security Council is attempting to 
deal with the problem of international justice 

The depth of the crisis is not so much related to the Council’s enlarged 
jurisdiction ratione matenae had it merely started to deal with a larger number of 
situations, including the internal conflicts and problems of social, economic, or 
humanitarian character to which it referred in its summit declaration of January 
1992, few would have been concerned The affair's seriousness is occasioned by the 
Council’s willingness to use its exceptionally ‘bard’ powers of enforcement, binding 
resolutions, economic sanctions and military force for ’soft’ purposes of 
international justice This is what is new and problematic ‘It was to keep die peace, 
not to change the world order, that die Security Conned was set up’ 67 

As is well-known, the Council’s formal competence to take enforcement action 
is based on die criteria in Article 39 the presence of an act of aggression, breach of 
the peace, or a threat to the peace The enlargement of the Council’s powers has 
been undertaken through a new interpretation of what counts as a ‘threat to die 
peace' The sense of ‘peace’ has been widened from the (hard) absence of die use of 
armed force by a State to change the territorial status quo to the (soft) conditions 
within which - it is assumed - peace in its ‘hard’ sense depends,® a change from a 
formal to a substantive meaning ® 

It is generally accepted that UN organs have the authority to determine, at least 
pnma facie, the limits of their own jurisdiction 70 The ICJ, for instance, enjoys no 
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CTMamlo Declaration on the Peaceful Settlement of Disputes, UNGA Res 37/10 (15 November 
1982), Declaration on the Enhancement of the Effectiveness of file Principle of Refraining from 
the Threat or Use of Force in International Relations, 42/22 (18 November 1987), Declaration on 
the Prevention and Removal of and Disputes and Sttnations which May Threaten International 
Peace and Security and on the Role of the United Nations in this Held, 43/51 (5 December 1988), 
Declaration on Fan-Finding by die tinned Nations m the Field of Maintenance of International 
Peace and Security, 46/59 (9 December 1991), and Declaration on the Enhancement of 
Cooperation between the United Nations and Regional Arrangements and Agencies m the 
Maintenance of International Peace and Security, 49/57 (14 December 1994) 

WtGA Res 48/26 (3 December 1993) 

For the volume of the increase in the Council’s activity between 1988-1994, cf the Reports by the 
Secretary-General, A/49/1 (2 Septette 1994) 4-6 (paras 29-33) 

StrGeraWHtanatttice,diss op , Namibia case, ICJ Reports (1971) 294 (para 115) 

also P -M Dupay, ‘Stamps collective et organisation de la para*. 97 RGD1P (1993) 624 
Dus is one of the key themes in the Secretary-General’s Agenda for Peace, to extend the 
“EMuation s coercive powers from reactive (peace-keeping, peace-making) to preventive acnon 
jeace-bmldmg), S/241 1 , A/47/277 (17 June 1992) eg para 21 
Expenses Case, 1CI Reports (1962) 168 
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general authonty of constitutional review - however much its advisory or 
contentious procedure may be used to decide incidental jurisdictional issues 71 He 
right ‘of last resort' of member States to decide, for themselves, on whether an act 
has been ultra vires is difficult to reject 72 - despite the evident problems it causes to 
the credibility of the collective system 

Now the chase for a Somali elan leader, the Libyan sanctions or the Iraqi 
liability regime, among a host of other controversial Chapter VII decisions, are 
difficult to justify under a coherent theory of 'threat to peace’ Some lawyers have 
suggested remedying the situation by a revision of the Council's composition 73 1 
would suggest that the Council simply has no business venturing into such theoiy- 
building, or that even if it does so, there is no compelling argument as to why the 
General Assembly could not simply overrule the Council The kinds of 
considerations that make for a wide, substantive definition of peace are of no 
concern for the police hut must be decided u the Temple. 

Before invoking the objections to the wide reading of 'threat to international 
peace and secunty * by the Council, it is first necessary to see that die appeal of such 
a reading follows from a real difficulty to separate form hum substance, or order 
from justice Indeed, it may appear that such a separation cannot be undertaken, that 
social order is always dependent on its perceived 'legitimacy' Studies of 
international security (order) have focused on a wide or a ‘comprehensive’, 
integrated notion of security, pointing out that even if the subjects of security are 
'States’ (a by no means self-evident moral choice), there are many ways in which 
State security may be threatened A ‘State’ is not only a territorial unit but also a set 
of institutions (e g form of government, a secular/religious base) and ideas (e g 
national, historical or ideological justification) 74 These institutions or ideas may be 
subject to a wide variety of partly internal, partly external, political, ideological or 
economic threats that are no less dangerous to the State’s identity or viability than 
clear-cut military threats against its territory Mass exodus, for example, into a Stale 
may effectively change its linguistic, religious or ethnic base - and thereby also its 
identity 

These arguments - originally voiced within peace studies - convince many 
politicians who have started to speak about a ‘comprehensive’ security pobey that 
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rambla Case, ICJ Reports (1971) 45 (para 89) But see also ibid, at 53 (para. 11» «d * 
Iraefralh, supra note 8, at 200-205, Bowett, The Impact of Security Council necuwnj 
Impute Settlement Procedures’, 5 EJIL (1994) 93-99. Gqja, ‘Reflations tor Cornea 

fcunld dans In nouval ordre mondial’, 97 ROD1P (1993) 315-317 mi Ran* ™e Verna a. 
ippremadoo' Who is the Ultimate Guardian of UN Legality?', 86 A7JL (1992) 519-5 
I D Crobanu, Preliminary Objections Related to the Jurisdiction of the u . j, 
'olincal Organs (1975) 173-179, Sur, 'Secured Mllecuve a iwdhbss "*" ' lc ^ 
“solution 687 (3 avnl 1991) dans l'affaire dn Golfe , RdC, Colloque : 1992,: at 19-20 „ jB . 

ton, ‘The Legmmacy of the Cotomve Authonty of the Security Conned. WAfflOKW. ^ 
86 Franck, 'Fairness in the Intenatronal Legal and Inshtutionel System General 
ubiic International Law', 240 RdC (1993-01) 196-218 
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would take account of various kinds of non-military threats to their countries 7S 
Likewise, statements by die Security Council, the Secretary-General and influential 
scholars have used the vocabulary of security to justify the need for a more effective 
international governance through the Security Council. 76 In accordance with the 
arguments made above in section n, however, there are senous theoretical, systemic 
and practical objections to these proposals 

The theoretical objections to the comprehensive concept of security relate to the 
extent that it seems to assume both that we know (or can reliably ascertain) those 
social conditions in which security flourishes and that everybody would, of 
necessity, have good reason to agree on their enforcement through the Security 
Council Now it may be true that democratic societies are not in the habit of going 
to war against each other And it may also be true that the substance of international 
law is moving against totalitarianism 77 It does not, however, follow that the 
Council should be empowered to mafca every State a democratic one It is not only, 
as J S Mill famously argued, that democracy and liberalism cannot be created by 
force (though that seems plausible enough) but that we simply do not know what 
‘democracy’ would mean for a Russian, Somali, Chinese, Algerian or other non- 
Westera, non-liberal society. Bat we do have die experience that attempts to insert 
die political system of European States into Afhca by the Erst generation of non- 
colomal leaders, trained in Paris or London m die 1960s, failed to create a viable 
African political life 78 Oar Kantian ethics invites us to assume that everyone 
wishes to be treated like we would like This is rubbish, to think in terms of moral 
umversals creates demands on ourselves (and the UN) that we (or the UN) have 
absolutely no means to fulfil Our inevitable guilt will need only a small push to 
turn into cynicism and brutalization (a push daily attempted by journalistic accounts 
of UN ‘failures’) - ‘Morality is the last refuge of Eurocentnsm’ 79 

But even if the Security Conned were, miraculously, in possession of a causally 
credible recipe for global security, it is still not true that it should enforce it In the 
first place, the extent to which a given policy or situation, national or international, 
might contribute to ‘security’ is merely one, and not self-evidently the most 
important, criterion whereby it may be evaluated Nothing in political history has 
undermined the fact that social transformation for the better might sometimes 


3 j® toe spee»l summit of the European Council held in Brussels on 19 October 1993 

“dined the general objectives of European security by reference to its tern ton a! integrity and 
political independence of the European Union but also in terms of its democratic character, its 
economic stability and the stability of neighbouring regions Cf Fink-Hooyer, ’The Common 

76 ^^Secunty Pobey of theEmopeanUmon’.SEra. (1994)195 

Cf Agenda for Peace, supra note 69, paras 12-16 and e g Urquhart, ‘International Security after 
tte Cold War 1 , in A Robert, B Kingsbury, United Nations, Dmded World. The UN's Soles m 

77 (2nd ed, 1993) 94-103 

some say, m 'pro-democratic' directions, cf Crawfoid, ‘Democracy and Intern animal Law’. 
t-aXfiML (1993) 123-133 

70 i / w Vie BhckMar, 's Burden Afhca ard the Curse of the Nationstate (1992) 

y H -M Enaensbeiger, Cml War (1994) 59, 56-71 
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necessitate revolution 80 In the second place, peoples’ views about the 
conditions of societies are not technical but political they do not speak about 
causality (or not of causality only) but about nonns, values and preferred ways of 
life There is no necessary harmony between them, they are situational and 
conflicting To believe otherwise is to make the classical Utopian mistake - a 
mistake which translates itself into a politics of tyranny 81 

These objections do not mean that Article 2(7) of the Charter should be 
resuscitated They do not mean that international action should not be taken to 
relieve absolute suffering and misery merely because national bureaucrats fad to 
provide UN personnel with a Imasez-passer But they do mean that action should be 
measured in accordance with what is possible, that ‘enforcement action’ should not 
be enforced on the people it intends to save, and that the rule must remain Du 
accommodation of local values Above all, they mean that such acUon should be 
exceptional and open to review and revision by a representative body tasked to deal 
with normative controversy, that is, fame de mieux, the General Assembly 


The view (hat ‘security’ is comprehensive and depends also on the presence of 
acceptable conditions of social life is certainly not manifestly implausible But there 
is a long way from the truth of that statement to the falsity of the view which says 
that it is the Security Council’s task to bring about those condihons Dictalora 
always saw everywhere a threat to the Ordnung, and no conflict was too small for 
the intervention of die security force Theirs, too, was a comprehensive noUon 
The systemic objection follows from the theoretical one There is a crucial 
difference between policies intended to safeguard ‘security’ and policies intended to 
bring about the good life - a difference encapsulated in foe distinction between the 
police and the Temple The former relies on causal-technical assumptions about 
what type of action most efficiently safeguards communal peace hi a (Hobbesian) 
world where causal-technical assumptions are opposed to normative ones, and 
preferred as they are understood to be verifiable in contrast to the latter being of 
merely ‘subjective preference’, public policies are always on the move towards 
setting up a Leviathan This effect is not created simply by liberal agnosttasm about 
norms but through the association of agnosticism with a belief in an overriding, and 


non-normatrve, value of 'security' 

Now the position of the Security Council under the UN Chatter 1S, “ ve . 
seen, that of the technician of peace, the police Its composition, procedures i an 
practices are completely indefensible if we assume that its tasks extend to assess i* 
and enforcing the conditions of the good life - including rales ofintemanonal - 
among and within States These are normative tasks that can be acceptably 
only through a decision-process that is subject to public cnnc ?“ * ] ts 
every concerned entity can participate As each organ determines fcr itself foe!®-* 


so 
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of its own competence, the Assembly can simply assume this role There is no need 
for a Council determination to that effect as there is no general primacy of Council 
over the Assembly, the police over the Temple 

The Council's recent activity has brought to light its practical mappropnateness 
as a forum to justice There is no ‘due process’ clause in the Council’s (provisional) 
Rules of Procedure The treatment - or non-treatment - of the Libyan views in 
connection with the passing of Resolution 731 in January 1992 that effectively 
determined Libya’s guilt in sponsoring terrorism was below all standards of 
procedural fairness 82 The moderate proposals by Professor Bowett to reform the 
Council’s procedures would be as necessary as they are unlikely to take place 83 
The Council’s internal discussions over the past few years have not brought the 
prospects of a meaningful reform any closer 

Let me offer just two examples of the Council's lack of concern for procedural 
‘detail’ First, the Council's economic sanctions are managed by five separate 
sanctions committees (on Iraq, Yugoslavia, Libya, Somalia and Angola) with 
completely inadequate secretarial help, each having been established in connection 
with a particular sanctions resolution and conducting its work in secret and in 
isolation from the other committees 84 As a result, the committees routinely make 
diverging interpretative decisions with significant economic effects not only on the 
target States but, for instance, on States, organizations and private companies 
seeking authorizations to make deliveries under the ‘humanitarian exceptions’ 
clauses in the relevant resolutions. 85 The committees consist of diplomats of the 
permanent missions of Council member States who have no access to the economic, 
humanitarian and other data that would be needed for rational decision on delivery 
authorizations, and little tune or interest to examine die tens of thousands of annual 
requests and other communications properly 86 The committees neither publish their 
decisions nor follow-up on their effects Reports on the national implementation of 
sanctions are neither analysed nor commented upon Unlike the Committee 

82 Cf Graefcatb, supra note 8, at 187-191. 196, 204 
88 Bowett. supra note 70. at 100 

84 The pnnaple of secrecy was set sp by the Iraqi sanctions Committee in August 1990, more by 
default than conscious planning Tbis has then been followed by the other committees As a result, 
public analysis and commentaiy of sanctions management by the Council has remained almost 
non-existent - the exception bang commentaiy on the work of die Iraqi sanctions committee, its 
mitrnl protocols having leaked out and been published separately in D L Bethlehem (ed.), The 
Kuwait Crisis Sanctums and their Economic Consequences, Part H Vol 2 (1991) 773-985 For 
comments, cf Koskenmenu, ‘Le coraltd des sanctions (crdd par la resolution 661 (1990) du 
Conseil de s6cunt6)', XXXVII AFDI (1991) 119-137 and Scharf, Dorosin, ‘Interpreting UN 
Sanctions The Rulings and Role of the Yugoslavia Sanctions Committee', XIX Brooklyn Journal 
of Im'l Law (1993) 771-827 

5 For Iraq, cf SC Res 687 of 3 April 1991 para. 20, For Yugoslavia cf SC Res 760 of 18 June 
1992, for Libya cf SC Res 748 of 30 March 1992 paras 4(a) and 9 For the provision in respect 
of Haiti (no longer m force) cf SC Res 841 of 16 June 1993, para 7 

The Yugoslavian sanctions committee alone recaved more than 34,000 communications m 1993 
and dunng the first eight months of 1994 had received already more than 45,000 Cf Report of the 
Secretary-General on the Work of the Organization, A/49/1 (2 September 1994)5 (para 32) 
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established in 1968 to survey the implementation of the embargo against Southern 
Rhodesia, 87 they do not even file reports on their activities to the Council itself 88 - 
a situation casting senous doubt on the meamngfulness of the Council’s sanctions 
policy 

Second, having set up two war crimes tribunals the Council has so far faded to 
demonstrate its willingness to take these bodies seriously by providing the 


necessary conditions for their adequate functioning There has been much publicity 
on the difficulties of the Yugoslavian war crimes tribunal, and the potential conflict 
between the ’peace process’ and the ‘crimes process' The investigation of the 
Rwandan war crimes was allocated to a Commission of Experts without adequate 
funds and technical personnel and unable to conduct the kinds of large-scale 
investigations outside Kigali that would have been necessary for the setting up of a 
credible war crimes process 89 The Chairman of the Expert Committee appealed on 
23 August to member States for assistance to provide at least one hundred 
investigators, 20 doctors and 60 assistants By the end of November 1994, however, 
only a handful of investigators had visited the country and the final 36-page report 
of the Commission falls short of providing an adequate basis for indictments m the 


Tribunal, established in November 90 

These are only some examples of the Council's nonchalance in regard to the 
practical implementation of its decisions, made possible by its absence of 
accountability within the UN system How else can it be explained that the Conned 
has never required States that have been authorized to ‘take necessary measures 
under Chapter VH (in respect of Iraq, Ham, Somalia, Rwanda, or die protecUOT ot 
Bosnia's ‘safety zones’) to report on those measures to the Council or to members a 
large - in complete disregard of the implications of the delegation of powers by 
members to the Council under Article 24(1) of the Charter 9 

The Council’s failure to ensure the implementation of an increasing number ol 
its resolutions in former Yugoslavia, Somalia and Angola 
demoralized the Council’s atmosphere to the extent that se " 0 “! were 

some legal culture within it has become impossible One wishes die si 
otherwise One thing is certain, however with the exce P t r °^ 1 ^ ha ve to 
beam after the end of the Cold War are still continuing The 
face up to die consequences of its inability to make reality of i 0 f Bosma- 

A test case will be the form through which it will guarantee the part , 

CSSS™ 

^rejected the aggressor’s right to enjoy the fruits of his aggression 
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having once put all its eggs in the basket of an International Peace Conference 
whose Chairmen rejected an earlier partition plan on the grounds that * such a plan 
could achieve homogeneity and coherent boundaries only by an enforced population 
transfer’ 92 

So the question is whether the Assembly might still be able to recover its role as 
the normative Temple of the Organization, independent of the Great Powers and 
capable of challenging them The prospect may appear daunting the Assembly is 
clearly a part of Philip AUott's inter-statal 'unsociety’ - a fact which alone may 
seem enough to prevent it from assuming a meaningful normative role 93 Tragic 
Utopianism shakes hands with the realist for whom ‘international government is, in 
effect, government by that state which supplies the power necessary for the purpose 
of government' 94 For both, the condition of present institutions prevents significant 
normative transformation 

Despite the paraphernalia, the ineffectiveness, the ulterior motives, the 
ignorance, the m-fights, it still remains the Assembly that can provide the 
counterweight to the Council, provided it is determinate enough Article 14 of the 
Charter may be only a ‘modest approach to the problem of “peaceful change'”, 95 
but it does provide the Assembly with the formal basis to study and recommend 
peaceful adjustments of any situation - including unjust status quo - and to 
challenge the Council's authority when that might seem appropriate The argument 
that the Assembly is ‘less realistic' 96 than the Council and therefore should not be 
taken too seriously has no effect here (unlike m issues of military security) 

Still, the problem is less with formal competence than with de facto will and 
capacity Recent attempts to reform the Assembly so as to concentrate its work 
better and to reinforce the coordinating role of the ECOSOC go in the right 
direction 97 But they have brought in little by way of strengthening foe Assembly in 
its Charter-based role as a forum to decide, by majority votes if necessary, on the 
economic, social and humanitarian policies that could transform the living 
conditions of national societies The Agenda for Development, brought in as a timid 
counterpart to the Secretary-General’s Agenda for Peace, may have used up its 
momentum without succeeding in making proposals on the reform of worldwide 
economic and social decision-patterns That exercise, as well as, surprisingly, the 
initial years of the Commission for Sustainable Development, were transformed into 

92 Report of the Secretary-General on the International Conference on the former Yugoslavia, 
S/24795 (1 1 November 1992) 13 (para. 36) 

« P Allott, Euncmia. New Order for a New World (1990) 239-259 
jj4 Carr, supra note 35, at 107 
" Goodrich, Hambro, supra note 42, at 104 

Pellet, ‘Le Tribunal cnminel international pour l'ex-Yugoslavie Poudre aux yeux au avanede 

torsive’, 98 RGDIP (1994) 30 

For the recent decision to restructure and revitalize the Assembly’s economic, social and related 
nativities, cf UNGA Res 48/162 (20 December 1993) For an overview and a moderate analysis 
of the prospects of senous reform (noting that the taboo against changing the Charter is lifhng) cf 
Bertrand, 'The Historical Development of Efforts to Reform the UN\ in Roberts, Kingsbury, 
supra note 76, especially at 428-436 
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new forums for North-South controversy On the other hand, there are some signs of 
the Assembly seeking seriously to examine the Council's activities It has, fbr 
instance, used its budgetary powers to set limits on Council activity - one 
(controversial) example having been in connection with the financing 0 f tie 
Yugoslavian war crimes tribunal It has also called for more transparency in the 
Council's working methods In 1994, it requested the Council not only to review its 
working methods but also to ‘provide, m a timely manner clear and mfomubve 
account of its work, including Security Council resolutions and other decisions, 
inclusive of measures taken under Chapter VQ' and declared its readiness to initiate 
‘in-depth discussion’ of the matters contained therein 99 

There is, undoubtedly, a new anger feeding the work of the General Assembly 
and some of its subsidiaiy bodies After years of fruitless academic pondering, die 
Assembly decided in 1994 to request the International Court of Justice for an 
advisory opinion on the lawfulness of nuclear weapons There may not be much 
political wisdom in such a request But the feeling that lies behind it - that it is 
perverse to believe that being a Great Power endows one with the nght to make a 
lawful threat of mass destruction - cannot be overlooked It is a justified feeling of 
anger, perhaps of frustration It has three directions m which to grow Itmayseekto 
turn the Assembly into a Temple of Justice, it may conclude that the Assembly can 
never become such a Temple, and fall back into frustration, or it may be co-opted 
by the Great Powers handing out again plastic pearls and trinkets fbr sovereign 
rights 


VH 


The police are ransacking the temple, searching fbr criminals and those it calls 
terrorists The mind of the police - the security police in this case - is a madime, 
programmed to believe that history ended and we won it, that what remans n 
clash of civilizations and we intend to come up first As it proceeds - hetaen., 
boots, blackjacks and all - towaids the altar, the people draw silently way 
small chapels, surrounding the navis, each to attend communion 
god After the police have gone, the altar hall is empty but for die ft 
to guard it, and their admirers The frescoes, the bronze «*S 

themarble speak from different ages, through symbols.end 
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1 INTRODUCTION 

There is no doubt that the situation of extreme violence in Kosovo in the thirteen 
month penod leading up to the NATO bombing between 24 March 1999 and 9 
June 1999 was a threat to the peace Indeed, the Security Council made that 
determination prior to the bombing 1 There is little doubt that this determination 
potentially removed the restriction on UN intervention m the internal affairs of a 
state 2 UN sanctioned military intervention, though, normally requires the express 
authority of the Security Council 3 The issue is whether states can take ‘humani- 
tarian’ military action ‘in support’ of resolutions which make determinations of a 
threat to the peace, breach of the peace or act of aggression, 4 even though there is 
no express authorization to do so. The interventions m northern Iraq in 1991 and 
Kosovo in 1999 appear to be context-breaking actions, aimed at creating a new right 
to take military action in support of Security Council resolutions In those two cases 
the justification given by the states using military force was to protect human rights, 
principally the right to life, the violation of which had been recognized by the 
Security Council A further instance of military action being taken to enforce 
Security Council resolutions is the bombing of Iraq that has occurred since the 
cease-fire embodied in Resolution 687 of 1991, most recently m December 1998 and 
regularly thereafter, the purpose being to enforce compliance with the disarma- 
ment provisions of that resolution 

This paper will consider, with particular focus on Kosovo, the compatibility of 
these military actions with the UN collective security system, which since the end of 
the Cold War has rapidly been developed along decentralized lines Are the Iraq 
and Kosovo operations further lawful developments of the system or are they so 
inconsistent as to be incompatible with the UN Charter’ Treaty regimes can be 
developed quite radically but there are limits to this development (this applies to 
the NATO treaty as well) Furthermore, for subsequent practice to modify a treaty 
it must be widely supported by the members Is the fact that the 19 members of 
NATO supported the action in Kosovo sufficient by itself, not only to modify the 

* ^ feSsor of hiternanonal Organizations Law, Law School, The University of Nottingham, 

UK This article is based on a paper given at the Bnbsh International Studies Association 

Animal Conference, held at Manchester, UK, December 1999 

See eg SC Res 1199, 23 September 1998 
1 Art 2(7) of the UN Charter 

3 J UibelandM Ratner,‘Bypa$smgtheSecuntyCounal Ambiguous Authorizations to Use 

4 Cease-Fires and the Iraqi Inspection Repine’, (1999) 93 AJ1L 124 

Art. 39 of the UN Charter. This is the ‘gateway’ to chapter VII which contains the Council’s 
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NATO treaty but also the requirements of the UN Charter? This paper will look at 
the inability of the Security Council to authorize military action as a justification for 
NATO taking action The lack of alternatives debated before the UN, apart from 
the stark choice between bombing or inaction, needs to be considered, as does the 
possibility of seeking a mandate from the General Assembly The necessity of UN 
authorization, both in terms of legality and legitimacy, will be discussed 


2 THE DECENTRALIZED SYSTEM OF COLLECTIVE 
SECURITY 


Collective security can be defined as the combined usage of the coercive capacity of 
the international community to combat illegal uses of armed force and situations 
that threaten international peace 5 It is recognized by collective security experts 
that there are degrees of collective security, signifying that simply because a system 
does not match an ideal it does not mean that it is not a collective security system 
Indeed, there are considerable disagreements on what consntutes an ideal system 6 
Nevertheless, it is clear that the greater the international consensus behind the 
operation the greater its legitimacy, although it would be unrealistic to expect un- 
animity Certainly, question marks may be raised against the composihonof the UN 
Security Council and its ability to represent the international community, thereby 
calling into question whether a Council mandate, though having the necessary legal 
pedigree, gives sufficient legitimacy to the operation Until there is a 
of the Council the legitimacy of such military operations will be increased it they 
also have the support of the General Assembly 7 Indeed, it is argued here that it 
not strictly correct to state that only the Security Council, acting on behalf ot the 
UN can authorize enforcement action, 8 rather it is only the United Nations, n 
mally acting through the Security Council, that can authon “ s “ ch “ U °“ o{ ^ 
Collective security or collective police actions taken outside the amW of 
UN though arc more problematic, for they normally are e aen 
of lemtunacy and legahty Although the Security Counc.1 is m need of M* 
docsTepreseut the W when taking action in the fie.d of peace and security The 
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international community has granted the Security Council this function Bven if 
states had a collective police power before 1945, at that point they embodied it, for 
better or worse (though the intention was to improve the ambiguous and selective 
nature of collective interventions), in the UN Security Council 10 It seems more pre- 
cise to state that the parameters, indeed existence, of such a collective power before 
the advent of the UN Charter was legally highly doubtful It was by establishing the 
UN Charter that the vast majority of states decided to establish a body with novel 
competence The adoption of the UN Charter in 1945 was a defining moment, not 
in the sense of defining a legal regime that already existed, but in the sense of cre- 
ating, for the want of a better phrase, a new world order, with the Charter assuming 
the foundational significance of the constitution of the international community n 
Thereafter the UN possessed powers which states did not, arguably never did, pos- 
sess Legally speaking only the UN can thereafter delegate its collective security 
powers of enforcement to a state or states Two objections may be given to this con- 
tention first that empowerment of the Security Council in article 24(1) of the 
Charter is ‘in order to take prompt and effective action’, and second that the 
Security Council, by the same provision, only has primary, not exclusive, responsi- 
bility Thus it may be contended that if the Secunty Council is inactive in the face of 
a threat or breach of the peace then residual responsibility would exceptionally 
revert to states or other international organizations to take collective action a 
However, the reference to ‘primary responsibility’ for peace and secunty in article 
24(1) relates to the division of competence within the UN - it is the General 
Assembly, and also to a lesser extent, the International Court of Justice, two other 
principal organs of the UN, that have subsidiary competence m the field of inter- 
national peace and secunty, 13 not states acting unilaterally or multilaterally It will 
be argued that, m the face of unjustifiable Secunty Council inaction, it is the 
General Assembly that has the competence to authorize military enforcement 
action Furthermore, the idea of rights reverting back to states in the event of 
Secunty Council inaction assumes that they possessed such rights before 1945, and 
that they could claim them back based on a perception of Secunty Council inade- 
quacy Both these claims have little legal pedigree 14 In particular, they violate the 
fundamental norm of the international community prohibiting the threat or use of 
force 15 

In the Kosovo situation the mam NATO contributors did not claim, in the mam, 
to be acting instead of the Secunty Council, rather that they were furthering or 
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ESe-T Counal resolutions However, th,s goes agamst the gram 
Security Counal practice which, in the absence of agreements under article 43 
the Charter, has led to a loose decentralized system of collective secunty, whereby 

u „K, U ^ ty C ° UnCl1 h0S authonzed a state °r group of states under chapter Vn of 
the UN Charter to take military action to maintain or restore international 
and security Command of these operations is vested m those states framing the 
multinational force The Sccunty Council's mam mechanism for controlling the 
operations it has sanctioned comes in the form of the enabbng r esolution and a 
reporting system, whereby the contributing states provide information to the 
Sccunty Council, usually via the Secretary General, on the military action taken to 
fulfil the mandate granted to them by the Sccunty Council This may be a far cry 
from the formal provisions of chapter VII of the UN Charter whereby 
and control was meant to be centralized under the Military Staff r™ attee, and 
ultimately the Sccunty Council ,<s 

Strategic control by the Military Staff Committee and overall political control 
by the Council appear necessary for the achievement of the collective secunty con- 
cept as envisaged by the Charter, in that they embody the centralization of the col- 
lective use of force This argument can be used to criticise the Council's practice in 
the use of the military option to date, when it has simply delegated authority and 
control to a state or group of states However, simply to dismiss a viable alternative 
system because it docs not match the text of the Charter is too formalistic 17 If the 
Council simply authorizes a state to use force to achieve an objective within the 
nmbit of the UN’s secunty role, despite the fact that it is bemg performed by one 
state, it is still a collective authorization to use force, m that it is bemg performed to 
carry out the collective will of the Council on behalf of the UN This is all the more 
so when the Council authorizes a group of states to carry out such a function 18 The 
question remains whether control by the Council and the Military Staff Committee 
is essential to properly fulfil the collective secunty function It could be argued that 
the provisions of chapter VII are simply formalities which, if m operation, would 
facilitate the use of the power contained in article 42 They can he seen as just one 
method of allowing the Council to fulfil its collective secunty role Thus, it would 
appear to be unnecessary to make these formalities a prerequisite to the use of mili- 
tary enforcement action by the Council 18 

Nevertheless, whereas an ideal collective secunty system envisages aggression 
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and threats to the peace being met whenever they occur, the decentralized system 
is erratic, its operation often occurring only when the dominant states’ interests are 
at stake, as well as being blocked by the veto when a permanent member sees its 
interests as being threatened However, certainly with the end of the Cold War, the 
collective security system has started to operate in a fashion closer to that envisaged 
m 1945 What is clear at the moment is that the Council has not yet ‘decided’ to use 
military force, it has simply recommended or authorized that states, on a voluntary 
basis, use force in particular situations and for particular purposes Inevitably, the 
voluntary nature of the military option undermines the collective security ideal that 
every aggression is met with counter-force, since there may be no willing volunteers 
or, indeed, those initially volunteering may withdraw without any legal hindrance 20 
However, it is difficult to argue against the volunteer system of UN-authorized mili- 
tary action under chapter VII when chapter VIII explicitly accepts it under article 
53 as regards regional arrangements 

The thin hne between military actions under chapter VII and those under chap- 
ter VIII is seen to be even more illusory when considering the legal basis of NATO 
actions in Bosnia and Kosovo (post NATO bombmgs) undertaken with UN auth- 
ority The resolutions mandating military enforcement actions culminating in the 
endorsement of IFOR following the Dayton Accords of November 1995, 21 and 
KFOR following the FRY’s withdrawal in June 1999, 22 can either be seen as deriv- 
ing from chapter VIII, thereby treating NATO as a ‘regional arrangement’, or as 
authorizations to each individual member state of NATO, including other con- 
tributors to IFOR/KFOR, to form multilateral forces under chapter VII Both of 
these are equally plausible, thereby illustrating the overarching decentralized 
model based on UN authorization 

Although not matching the original Charter scheme, the decentralized military 
option which has been developed by the Security Council to deal with acts of 
aggression (Korea and Kuwait), and threats to the peace (Somalia, Rwanda, Haiti, 
Bosnia, Zaire, Albania and East Timor) is a lawful development of its powers to 
maintain or restore international peace and security This does not mean that the 
system does not have any legal parameters De minimis there must be an authoriz- 
ing resolution horn the Security Council, 23 which, given its import and the fact that 
it is purporting to delegate potentially devastating powers to states, must be con- 
strued narrowly 24 In the United Nations there is consensus that the phrase ‘all 
necessary measures’ or ‘all necessary means’ in combination with an ‘authorization’ 
under Chapter VH’ signifies that military enforcement action is being sanctioned 
Other language will not do For example US and UK attempts to interpret Security 
Council resolutions condemning Iraq for non-compliance with weapons inspections 
during 1998 , when ‘serious consequences’ were indicated by the Security Council, 


But see Sarooshi, op at , ISO 
’ SC Res 1031, 15 December 1995 
72 SC Res 1244, 10 June 1999 
° Lohal and Ratner, toc.cu , 125-7 
24 Sarooshi, op at , 44 


218 


Collective Security Law 


32 ND White 


failed because there was no support for that position from Russia and China and 
many other members of the Security Council 25 Failure to secure the necessary 
authorizing language m a resolution signifies a lack of consensus over military 
action, it is disingenuous for certain states to then claim that they can unilaterally 
interpret resolutions as sanctioning military action All there is then is an unjustified 
claim to take military action The same must be true for the attempt to stretch 
Security Council authority even further by stating that military action was taken in 
support’ of Security Council resolutions None of the resolutions on which military 
actions against Iraq and the FRY were, in whole or in part based, provided auth- 
ority for those actions 26 

In the case of Kosovo, the subsequent authorization of KFOR by the Security 
Council 27 cannot be seen as retrospective endorsement of the NATO bombings 
First, Russia and China made this particularly dear when the mandating resolution 
for KFOR was adopted 28 Second, the Security Council as a political organ con- 
cerned with the maintenance or restoration of peace and security will quite often 
have to ‘build upon facts or situations based on, or involving illegalities' 29 Hus does 
not signify an acceptance of their legality What it does mean is that NATO stepped 
outside the parameters of the UN Charter when it suited the organization, and then 
it stepped back in agam when it, or rather the G8, had produced a suitable formula 
for ending the bombing which satisfied Russia and was agreed to by the FRY 

Although binding chapter VH resolutions were breached by Iraq and the FRY, 
this is not a sufficient justificauon for what Knsch has labelled the *11111131601 
enforcement of the collective will’ » The lack of consensus m the Security Cornral 
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unilateral nght to humanitarian intervention 32 After examining the claims of 
NATO states both before international and national political fora and m pleadings 
before the International Court in May 1999, 33 Knsch concludes that despite the odd 
(and inconsistent) statements by the US and the UK which seemed to favour uni- 
lateral humanitarian intervention, both those states and the remainder of NATO 
members tned to justify their action on the basis of the collective authority of the 
UN rather than on the nght of humanitanan intervention ‘Thus, a purely unilateral 
humamtanan intervention seems even more difficult after the case of Kosovo than 
before’ 34 It seems that by trying to force the military actions under the UN 
umbrella, NATO states have probably done more damage to the already precanous 
and dangerous doctrine of humanitanan intervention, as well as breaching, and 
therefore undermining the constitutional parameters of the UN collective secunty 
system they helped to create The failure of the Secunty Council to condemn the 
NATO action by rejecting a Russian draft on 26 March 1999 by 12 votes to 3, 35 
cannot be seen as an authorization of the bombing, nor an endorsement of it, since 
a major concern for many states voting against the resolution was its lack of balance 
in that it failed also to condemn the brutality of the repressive measures taken by 
the FRY 36 Above all lack of condemnation by the Secunty Council cannot be seen 
as an authorization to use force 


3 ACTING ON BEHALF OF THE ‘INTERNATIONAL 
COMMUNITY’ 

As with the other isolated instances in international practice, it is possible to look 


international community, present this as evidence of opinio juris for a nght of 
humanitanan intervention However, as with the Indian intervention in Bangladesh 
in 1971, when the nght of humamtanan intervention was seemingly invoked along- 
side the nght of self-defence, 37 recent attempts to resurrect the doctrine have been 
combined with other justifications which attempt to base the actions on norms 
acceptable to the international community India tned, despite the evidence, to 


at the interventions in Northern Iraq and Kosovo and pick out of the morass of legal 
justifications certain statements by some states and, assuming acceptance by the 
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h* JZ^ TT%. Set 0Ut 111 C0UnCl1 r “ oluaoas 1199 md 1203, both of which 
by the mY The actlon was father 'justified as an exceptional 
m asure to prevent an overwhelming humanitarian catastrophe’ « The «W r m 
accepting this sort of layered argument as a justification for unilateral or multi- 
tateralhmnanitanan intervention is that it ignores the reasons why India and the 
UK did not rely on the doctrine as sole justification Instead, they tned to invoke 
recognized exceptions to article 2(4) despite knowing full trail that the operations 
did not fit the requirements of the exceptions - there was no armed attack » ;»™« 
India in 1971, and there was no express authority from the Security Council to use 
force ngainst Iraq or the FRY 

Although the approach taken by the intervening states in Iraq and Kosovo 
weakens the doctrine of humanitarian intervention, at least in its pure foim, jirob- 
ably beyond repair, it still leaves the question of whether militaiy intervention 
taken in support of or in the spurt of Security Council resolutions is a new and 
accepted concept in international law In the absence of a dear mandate from the 
Security Council, the intervening states have invoked the argument that they are 
acting on behalf of the 'international community’ The Security Council resolutions 
represent the will of the international community and the states are enforcing that 
will The 'international community’ seems to be the concept underpinning the 
recent actions in Iraq and Kosovo The increased recognition of this notion, much 
derided in the past by powerful states, 41 is necessitated when military intervention 
is taken to uphold fundamental norms of the international community prohibiting 
crimes against humanity which were undoubtedly being committed in northern Iraq 
and Kosovo The UK Foreign Secretary, Robin Cook, seemed to realise that it was 
pointless trying to find or imply authority from specific resolutions, and instead the 
argument had to be based on the will of the international community, when he was 
pushed before the Foreign Affairs Select Committee of the House of Commons in 
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Apnl 1999 to justify the apparent contravention of the prohibition on the use of 
force He stated that ‘the legal basis for our action is that the international community 
[of] states do have the right to use force in the case of overwhelming humanitarian 
necessity’ 42 

It is easy to invoke the ‘international community’ to legitimate a military inter- 
vention, but who or what is the 'international community’’ 43 The dangers of simply 
basmg it on international laws, no matter how fundamental, are clear for there is a 
huge leap from recognizing that there are laws prohibiting crimes against humanity, 
and recognizing that states have the right unilaterally or in combination with their 
allies to enforce those norms Such a system of law will rapidly descend into self- 
help, whereby the name of the ‘international community’ is simply invoked at the 
discretion of powerful states as a cloak for then military interventions and to further 
their hegemony However, in the case of Kosovo and Iraq, some of the discretion 
has been removed m that there are Security Council resolutions recognizing the 
gravity of the human rights abuses in those countries Does this not give a certain 
objectivity lacking m the old doctrines based on self-help such as humanitarian 
intervention’ Discretion, though, remains, for this new form of intervention is only 
claimed as a legal right not a duty, though it is often cloaked m the rhetoric of moral 
obligations 44 Furthermore it is somewhat disingenuous to claim that the inter- 
national community's will is embodied in a Security Council resolution, when that 
organ has the capacity to expressly authorize military action to enforce its will The 
determination of a threat to the peace is not the same as a mandate to take military 
action to combat the threat Again the argument fails to recognize the gap between 
statements of the law and their enforcement 

However, m the case of Kosovo, but not in Iraq, there is an authorization from 
an international organization, NATO Do 19 democracies acting m concert repre- 
sent the international community’ Can such an organization be in breach of inter- 
national law’ The fact that NATO is composed of liberal democracies does not by 
itself suggest that it is the fulcrum of the international community, although there 
has been a significant trend in the international community towards democratic 
government In fact in taking decisions to go to war, whether under international 
authority or not, many of the constitutional checks and balances present in liberal 
democracies for most other forms of governmental decision making are not applic- 
able The power to take such decisions rests within the executive, the legislature 
generally does not approve of such actions except retrospectively In the case of the 
UK the decision to go to war is taken by the Cabinet and then is run by a small part 

® Foreign Affairs Committee, Minutes of Evidence, 14 Apnl 1999, para 152 
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vote against the actions already taken by the executive The ° 

Mnfrol on such military actions is public opinion, which, to be honL is 
led In essence then, NATO has no more claim to represent the international com- 
munity than would any other organization of a similar size 
s ,™ e ' eg f‘ y and legitimacy of NATO action is also undermined when a con- 
sideradmi of its own Treaty is undertaken Although it has claimed the nght to take 
non Article 5 operations ,« in other words not simply military action in self- 
defence, these cannot simply be those determined by NATO alone NATOcanonly 
operate within the framework of international law, in particular the UN Charter 


obligations Although NATO members, by consensus, can re-mterpret their own 
treaty to allow them to take non-defensive military operations, they cannot some- 
how contract out of the UN system, 48 to set themselves up, in effect, as a competi- 
tor to the UN It is thus incorrect for the US under Secretary of State, Strobe 
Talbott, to state that *we must be careful not to subordinate NATO to any other 
international body', 49 for the whole international security system is based on a hier- 
archy with the UN at the apex Tb allow smaller groups of states forming 
or organizations the nght of 4 self -authorization' to take enforcement action would 
be to let the genie out of the bottle,* 8 and would lead to competing claims to inter- 
vention It is worth noting that the US and UK assert the paramountcy of the UN 
Charter over other conflicting treaty regimes when it suits The essence of the two 
states’ arguments m the Lockerbie cases is that the obligations imposed on Libya by 
the Security Council prevail by virtue of the UN Charter over Libya’s rights and 
duties contained m the 1971 Montreal Convention for the Suppression of Unlawful 
Acts Against the Safety of Cml Aviation 51 It is inconsistent for these two states to 


45 C Seymour-Ure, ‘War Cabinets in Limited War Korea, Suez and the FaUtlands’, (1984) 62 
Public Administration 181 Similar mechanisms were used in the case of Kosovo -see A 
McSmith and P Beaver, 'Commander Blau Gaea it Alone', The Observer, 18 April 1999, 14 

46 Resolution on ‘Recasting Euro-Atlantic Secunty', adopted by North Atlantic Assembly, 
NATO doc AR 295 SA (1998) 

47 Ait 103 of the UN Charter 

48 In particular articles 42 and S3 of the UN Charter See H McCoubrey, 'Kosovo, NATO and 
International Law’, (1999) 14(5) International Relations 32-4 

49 Cited in Sunma, local , 15 See also the position of the UK reflected in the House of 
Commons Defence Select Committee in its Thud Report, 31 March 1999 when it declared 
that ‘[insistence on a UN Secunty Council mandate for such [non Article 5) operations 
would be unnecessary as well as covertly giving Russia a veto over Alliance action All 19 
Allies act m accordance with the principles of international law and we are secure m <w 
assertion that the necessity of unanimous agreement for any action will ensure its legacy 


sc 

SI 


■ para 176 
iimma, loc at ,20 
loses 


lies Concerning Questions of interpretation turn „ x «n 

■King From the Aortal Incident at Lockerbie ( Libya v UK), f£»hyov Z*®*? nh?Juons 
ind 114 (Provisional Measures Judgments), (1998) 37 ILM 587 (Preliminary j 



Collective Security Law 


223 


The Legality of Bombing m the Name of Humanity 37 

argue the supremacy of the UN Charter m the case of Libya, and yet dismiss it in 
the case of the NATO intervention in Kosovo 

It is because the UN represents the vast majority of the world’s states (currently 
188) that it has the only legitimate claim to be acting on behalf of the international 
community Indeed, practically it is the only organization that can claim to be the 
international community When states set it up m 1945 it was imbued with excep- 
tional powers that no state or other organization could possess, unless they received 
authority from the UN It was because the UN represented ‘the vast majority of the 
Members of the international community' at the time, 52 and now more so, that it has 
the powers of the international community Within the UN, it is the General 
Assembly that is reflective of the political will of the organization The special 
value of the General Assembly is its universality, its capacity to be a forum in which 
the voice of every member state can be heard’ 53 

Certainly after the bombing campaign and the establishment of KFOR under 
Security Council authority, NATO members seem to recognize, if not the illegality 
of their bombing campaign, certainly the dangerous precedent that it sets. The per- 
ception is that it is being ‘re-packaged’ as a unique situation forced upon NATO by 
exceptional conditions that somehow set it apart from later catastrophes m East 
Timor and Chechnya. In the general debate of the General Assembly in October 
1999, the representative of Belgium, for instance, hoped that resorting to force with- 
out the approval of the Security Council would not constitute a precedent, while 
expressing concern about a return to the law of the jungle 54 Germany stated that 
state sovereignty would remain the guiding principle m international relations 55 
President Clinton portrayed the Kosovo situation not as a triumph for NATO but 
as a triumph for the United Nations 54 Even Russia suggested that lessons had been 
learned from the crisis and would be prepared to develop a legal framework for 
enforcement actions ‘of the international community’ in the case of humanitarian 
emergencies m the future 57 These statements perhaps show that, without prejudic- 
ing the positions of states on the legality of the operation, Kosovo is being labelled 
as an exceptional action without any legal precedence. Nevertheless, the 
Netherlands warned the Council that its repeated inaction would push the 
Organization towards the margins as a custodian of the peace, and it called on the 
Assembly to demand that the veto power be exercised with maximum restraint 58 
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4 SECURITY COUNCIL OR UN AUTHORITY? 


The statement by the Dutch representative in the Genera] Assembly debates m its 
54th session shows the dilemma that NATO states have over whether the Secunty 
Council has exclusive competence over military enforcement action, or whether the 
Assembly has a role The Dutch suggested that the Assembly act as a mechanism of 
accountability to ensure that the veto was not misused in similar situations in the 
future It did not go so far as to say that the Assembly itself could, if the Secunty 
Council was deadlocked, authorize or recommend such action However, there are 


strong arguments that the General Assembly has residual enforcement powers in 
exceptional cases, and indeed it should have been the fall back forum for seeking 
authority to undertake the bombing of the FRY The argument by NATO that it had 
no choice but to undertake the bombing without an authorization from an organ 
that truly represents the international community is thus revealed to be incorrect 
Indeed, if any forum can legitimately claim to represent or indeed embody the 
international community, then it has to be the General Assembly of the UN The 
General Assembly not only has subsidiary competence in the field of collective 
security, it has primary competence in issues of human rights 59 Claims to intervene 
m Kosovo to protect human rights would thus have all the attributes necessary for 
the Assembly to grant authority, though only if it was convinced by a two-thirds 


majority of NATO's case 60 , , 

Debates over the competence of the General Assembly to recommend militaiy 
measures to be taken when the Secunty Council has failed to exercise its primary 
responsibility for collective secunty, tend to be clouded by question marks over me 
le g a l ity of the Uniting for Peace Resolution adopted by the General Assem y in 
1950 61 The i mm ediate reason for the adoption of the Resolution was the return,® 
August 1950, of the Sovret Union to the Security Council, leading to the discon- 
tinuation of the Council as the body dealing with Korea In fact the Assem y 
adopted an 'enforcement' resolution on Korea after the Soviets had " d ,0 J 
Secunty Council but before ,he Uniting for Peace Resolution * 
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transgressors, also bad the potential, m theory, for allowing the General Assembly 
to recommend mihtary action against one of the permanent members A more 
likely scenario would be for the Assembly to recommend military action that would 
affect the interests of a permanent member It may be because this system of col- 
lective security was potentially dangerous that the resolution restricted the 
Assembly’s power to recommend mihtary measures to the most flagrant violations 
of international peace, namely breaches of the peace or acts of aggression, and did 
not expressly permit the Assembly to take such measures as a response to threats 
to the peace 

The Soviet Union objected strongly to the resolution, in particular it argued that 
it violated the Charter requirement that coercive power was granted solely to the 
Security Council 63 In 1962, the World Court in the Expenses case stated that 
‘action’, which is the preserve of the Security Council, 64 refers to coercive action but 
it failed to state whether this excluded the Assembly from recommending coercive 
measures At some points the Court suggested that ‘action’ is restricted to manda- 
tory, coercive action ‘ordered’ by the Security Council In other words the 
Assembly did not appear to be barred from recommending enforcement action as 
part of its significant responsibility for the maintenance of peace as recognized by 
the Court 65 Furthermore, despite the wording of the Uniting for Peace Resolution, 
there appears to be no cogent argument against allowing the Assembly to recom- 
mend military measures to combat a threat to the peace 66 

However, when looking at the issue from the perspective of the ban on the use 
of armed force, a rule of jus cogens from which no derogation is allowed, doubts 
may be cast on the legality of the Uniting for Peace Resolution and the power of the 
Assembly to recommend mihtary measures The exceptions to article 2(4) are 
explicitly stated m the UN Charter to include only action m self-defence under 
article 51 of the UN Charter and mihtary action authorized by the Security Council 
under articles 42 or 53 To state that the General Assembly can recommend mihtary 
action arguably creates a third exception, which would appear to be contrary to the 
jus cogens in article 2(4) However, the Security Council is authorizing mihtary 
action on behalf of the United Nations and so the exceptions to the ban on force axe 
those undertaken in legitimate self-defence and those authorized by the United 
Nations The question of which organ within the UN authorizes them is an internal 
issue and does not effect the legitimacy of UN action vis d vts a transgressing State 67 
The internal issue can be resolved m favour of both organs having the ability to 
authorize mihtary action, given that the Assembly effectively has all those recom- 
mendatory powers possessed by the Council, 68 albeit at a supplementary level of 
competence It is submitted here that the Assembly possessed a power to recom- 
mend mihtary action in 1945, though, of course, its conversion from power in 

13 GA 301st plenary mtg, 1950 
“ Art 11(2) of the UN Charter 

Expenses case, ICJ Rep 1962,162-5 

S D Bailey and S Daws, The Procedure of the UN Seamty Council (3rd ed , 1998) 296 
' Expenses case, ICJ Rep 1962, 168 
68 Articles 10 and 14 of the UN Charter 
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abstracto, to power m reality, was achieved through the practice of the Assembly 
Alternatively, it is possible to derive the power to recommend military action from 
the practice itself as a valid form of re-mterpretation of the Charter In either case, 
the end result is a constitutional exerase of competence by the Assembly 

The Uniting for Peace Resolution, whereby the Assembly can be activated m 
the face of a deadlocked Security Council by a procedural vote in the Council that 
is not subject to the veto, has been used in the past to gain UN authonty for inno- 
vative military actions 69 In the face of a military intervention by two permanent 
members in the Suez crisis of 1956, and, more relevantly, m the face of a threat to 
the peace in the Congo in 1960 which was in the state of collapse, the Security 
Council, unable to take substantive action itself due to the veto, transferred the 
matter to the Assembly, 711 which duly became the organ of authonty in the case of 
UNEF, a traditional peacekeeping force, and temporanly m the case of ONUC, 
which acted in a more muscular fashion Although it may be argued that these two 
operations were more 'peacekeeping' than ‘enforcement’, and thus are not direct 
precedents for seeking an enforcement mandate for an intervention in Kosovo, 
the Congo operation came very close to enforcement. 71 In addition, the General 
Assembly had, even before the adoption of the Uniting for Peace Resolution, 
become involved in the Korean enforcement operation In fact the Assembly made 
a substantial contribution to UN action m Korea by passing a resolution which 
allowed the UN force to continue its operations to establish ‘a unified, independent 
and democratic government of Korea’ after the Security Council had been dead- 
locked by the return of the Soviet representative 72 This resolution was seen as 
authorizing General MacArthurt crossing of the 38th parallel and so can be j- 

fied as recommending enforcement action The British Foreign Secretary, m 
Bevm, who was instrumental in the resolution, saw it as essential to have the auth- 
ority of the UN for the intervention in North Korea 73 
The ' " * """ 
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for Peace Resolution Indeed, its actual powers are wider than Uniting for Peace for 
it can act to combat threats to the peace as well as breaches of the peace and acts of 
aggression 76 What seems to have confused the sponsors of the Uniting for Peace 
Resolution were doubts over whether the Assembly could recommend enforce- 
ment measures They failed to take account of the perfectly valid argument in 
favour of the Assembly having this power, a power it had already utilized in the 
Korean situation 

It is somewhat ironic that a procedure advocated by Western states m 1950 was 
conveniently forgotten in the case of the Kosovo crisis The cumbersome nature of 
convening a special session or emergency special session of the Assembly is no real 
excuse given that NATO first threatened to use force without express authonty m 
October 1998 The matter could have been put forward before the Assembly during 
its 53rd annual session Indeed, the Assembly did consider the situation of human 
rights m Kosovo and adopted a resolution on 9 December 1999 that was very criti- 
cal of the violations of human rights and international humanitarian law by the 
FRY, and supportive of the demands made by the Security Council 77 Although 
adopted against a background of a reduction m the oppressive actions earned out 
by the FRY forces m Kosovo, this still represented an opportunity for NATO to 
seek a mandate for its airstnkes 


5 CONCLUSION 

It may be argued that in the Kosovo crisis, as with Iraq previously, the Security 
Council was fading to take the necessary military action to combat breaches of 
Security Council resolutions, and in the face of situations that clearly constituted 
threats to the peace In these circumstance., it was breaching the trust put m it by 
member states when they established the United Nations Assuming that the 
Security Council was being blocked by an illegitimate threat of the veto in a situ- 
ation that clearly warranted Security Council authorized military action, it is still 
not legally permissible for states to take it upon themselves, whether in the forum 
of another organization or not, to enforce those resolutions. Such a contention pre- 
sumes that states had these powers before they ‘collectivized’ them in the Security 
Councd, which is very doubtful It also ignores the fact that legally speaking they 
must be expressly returned or granted to them by the UN Furthermore, when the 
UN Charter speaks of the Security Councd having ‘primary responsibility’ to main- 
tain or restore international peace and security, it is recognizing that the General 
Assembly, not states or organizations acting outside the UN, has significant second- 
ary responsibility in the field of peace and security, which may be invoked when the 

76 Ibid ,735 

71 GA Res 53/164, 9 December 1998 Adopted by 122-3-34 Russia voted against the 
resolution and Chma abstained The Russian vote against was explained in the GA Third 
Committee debate on the draft on the basis that the resolution did not sufficiently respect 
the temlonal integnty of the FRY - UN Press Release GA/SHCS511, 18 November 1998 
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Often a real or unagmed evil will exert a tremendous central pull on 
most of us to support forceful action Nonetheless, the penwL^dltf, 
nrarfare ~ that great powers can use humamtanan concerns to maskgeJ 
pohlicaimteres^ that major air strikes such as those threatened against Iraq 
and Serbia in 1998 have senous consequences in hves lost, destruction 
caused and the resulting destabilization, that warfare is of limited utility as a 
means of solving complex, long-standing, underlying problems, that a world 
order that allows individual or coalitions of nations to deploy offensive mili- 
tary might for what they deem are worthy causes amounts to anarchy- these 
perils require that force be only used as last resort as determined by a world 
body 18 


Although Lobe! and Ratner see the Security Council as that world body, it is argued 
above that the world body is the UN, which acts normally via the Security Conned, 
but exceptionally via the General Assembly If the Security Conned were unable to 
act because of legitimate concerns dial the situation does not require it to exercise 
its primary responsibility to authorize military action, then it would be unconstitu- 
tional for the Assembly to have exercised its competence However, if there is a 
genuine threat to the peace, breach of the peace or act of aggression so dangerous 
and overwhelming that it requires a military response then the Assembly is entitled, 
indeed obliged, to act UniUng for Peace recognized die latter two situations, but 
there is no reason why die Assembly does not have this competence as regards 
threats to the peace In the Kosovo crisis, the Security Conned had determined 
there to be a threat to the peace, and there was strong evidence of massive repres- 
sion and crimes against humanity However, instead of pushing the matter befbie 
the Security Council to see if the Russians and Chinese would actually have vetoed 
a resolution authorizing the bombing, it was simply assumed that it would be the 
case This appears to be a correct assumption, although it may be because the 
Russians in particular wanted to negotiate a less volatile and more humane nuktaiy 
intervention than bombing Furthermore, to have put a resolution before the 
Council and had it vetoed, would then have freed the NATO states to put forward 
a procedural resolution before the Council transferring the matter to the General 
Assembly, where a vote on the proposed NATO action shonld have been held 
Assuming that such a request for authority would have won both a procedural vote 
in the Security Council and a substantive vote in the General Assembly, NATO 
then would have had a sound legal basis upon which to launch its air stokes 


18 Lobel and Ratner, foe at , 153 
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Why NATO did not follow this course remains a matter of conjecture since, at 
least on the surface, it does not appear to have been on the agenda Three reasons 
may have been pertinent First of all a fear that the method of military action being 
put forward -bombing -would not be acceptable to two-thirds of the membership 
Bombing m the name of humanity may be a cause for concern for the international 
community 79 The mam reason why this was the only option on the table for NATO 
was ‘a desire, understandable m itself, to minimize NATO casualties’ 80 Secondly, 
securing UN authority would have created an expectation, though not a legal obli- 
gation, that NATO would launch military action, thereby restricting NATO’s free- 
dom of choice 81 Thirdly, a fear that the use of the General Assembly to sanction 
military action would set a dangerous precedent and could be used against NATO 
states m the future This ignores the fact that the precedents for securing Assembly 
authority are already there, they have simply been conveniently forgotten, and 
also the fact that bombing without any UN authority is an even more dangerous 
precedent 


75 See McCoubrey.Ibcejt, 35-6, pp 38-9 Also contains a discussion on whether the bombing 
breached the requirements of the pa m hello 
80 Ibid , 38 

But see the case of Zaire where the multilateral force under Canadian command decided 
not to intervene m 1995-7 upon its own assessment of the refugee cnsis, despite receiving 
authorisation from the Secunty Council - SC Res 1080, 15 November 1996 
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THE INHERENT POWERS OF THE UN SECRETARY-GENERAL IN 
THE POLITICAL SPHERE: A LEGAL ANALYSIS 


by Roberto Lavalle* 


1. INTRODUCTION 


The exercise in the political sphere, of powers traditionally characterized as 
inherent in his office has become a well-established and particularly important 
activity of the United Nations Secretary-General. 1 

This activity, which normally brings the Secretary-General into contact with 
governments, 2 has three essential features' (1) it is undertaken by the 
Secretary-General on his own authority, iA, without having received a man- 


* Former legal officer. United Nations (The views expressed herein are, however, purely and 
exclusively personal) 

1. In many cases, the initiatives that the UN Secretary-General has taken in the use of his 
inherent powers have been purely or predominantly of a humanitarian character A notable exam- 
ple is the efforts he undertook, in 1971 and 1972, for the relief of East Pakistan For a succinct 
description of this activity, see Repertory of Practice of United Nations Organs Supplement No 
5, "Wol 5 under Art 98, paras 48-64. In other cases, the initiatives have been in the human rights 
area For an account of the inherent powers activities earned out from the outset to 31 December 
1979, see Repertory qf Practice of United Nations Organs, Vol 3, under Art 98, para 105, and 
the five supplements thereto, as follows Supplement No I, Vbl 2, under Art 98, paras 47-58, 
Supplement No 2, Vol 3, under Art 98, paras 253-313, Supplement No 3, Vbl 4, under Art 
98, paras <62-709, Supplement No 4, Vol 2, under Art 98, paras 288-325, and Supplement No 
5, Vbl 5, under Art 98, paras 668-762 For information concerning specifically fact-finding ac- 
tivities, see QAOR, Twentieth Session, Annexes, agenda items 90 and 94, A/5694, paras 313-328 
See also E Gordon, 'Resolution of the Bahrain Dispute’, 65 AJIL (1971) p 560, BG Ramcharan, 
The Good Offices of the Secretary-General of the United Nations in the Field of Human Rights', 
76 AJIL (1982) p 130, TM Franck, The Role and Future Prospects of the Secretary-General', 
m The Adaptation of Structures and Methods at the United Nations, Workshop, The Hague 4-6 
November I9S5 (1986) pp 81-90, see also, D. Cordovez and N Btiaby a The United Nations and 
the Maintenance of International Peace and Security (1987) and H CaminosandR Lavalle, 'New 
Departures in the Exernse of Inherent Powers by the UN and OAS Secretaries- Oenera] the Central 
American Situation', 83 AJIL (1989) p 395 Needless to say, there can often be room for disagree- 
ment as to exactly where the line should be drawn between political initiatives, on the one hand, 
and lnmatives in the humanitarian or human rights areas, on the other 

2. Although he does not appear to have done so yet, there seems to be no reason why, in 
raerdsing the powers m question, the Secretary-General could not, in the absence of objections 
uy the government® concerned, establish contacts with enbhes other than governments, as he has 
often done when acting on his own in the human rights and humanitarian spheres 
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datft express or implied, from another Umted Nations organ, 5 (2) it aims to 
promote or facffitatft duectly or mdnectly, the prevent, on?SaS«t e^ 
2S? ° f ,nternati0naI dlsputes or tensl0ns - “d (3) it is of a discretion^ 

The principal categories of the activity under consideration, winch often in- 
voives the appointment of special or ‘personal 1 representatives of the 
Secretary-General, are appeals, the transmission of com muni cations between 
governments, good offices, mediation and arbitration, 3 fact-finding, and par- 
ticipation in international conferences and organs of a political nature.* But 
these categories should not be regarded as absolutely discrete or all- inclusi ve: 
any particular instance of the activity, which is often extremely fluid, may well 
merge any two or more of them or be sui generis' 1 Appeals differ from the 


3 There have been cases where; although a certain political action by the Secretary OeaenI 
is not based on a mandate; express or implied, the General Assembly or the Security Council has 
taken a prior position on the dispute orsituahonto which the action relates and that position can 
be regarded as an incentive to the action This occurred recently with respect to the situation in 
Central America Resolutions adopted by the General Assembly and the Security Council between 
1983 and 1986 expressed support for the process to promote peace in the region that was being 
earned on by a group of Latin Amen can States, bul without asking the Secretary-General to take 
any substantive action The Secretary-General, acting under his autonomous powers, lent support 
to that process (Cf , Camlnos and Lavalle, toe. ciL n 1, pp 397-398) In such cases one could 
consider that the Secretary-General has exercised ha autonomous powers pursuant to a ‘political 1 
mandate; in the absence of which he might have refrained from acting It may also occur that, 
before taking action of a political nature in the absence of a formal mandate; he has consulted 
or sounded out the members of the Security Cbunal regarding the action and ascertained that they 
do not object to it This case can perhaps be regarded as another Instance of the 'political' man- 
date (GAOR XV, Supplement I A, p 3, right-hand column, and S D Barley, The Secretariat of the 
United Nations (1962) p 41) The same is true of any situation where the SecretaiyGcneinl spells 
out before the Security Council or the General Assembly measures he intends to tola in the 
political sphere without eliciting any reaction, whether from the organ as a whole or any indmdusl 
member (For an example of this, see Bailey, supra p 40 ) 

4 That the Secretary-General is (o act pursuant to a mandate does not necessanly mean that 
he lacks discretion Fbr one thing, a mandate could, conceivably, provide that the Secretary 
General is to give effect to it only if he deems It advisable to do so Moreover it often occurs that 
a political mandate is formulated so generally or vaguely as to leave the Secretory General with 
considerable leeway for the ecerase of discretion in its fulfilment 

J In June 1986 the Governments of France and New Zealand asked the Secretary Oenrrai 
to issue a 'ruling’ on the dispute that had arisen between them concerning the Rainbow Warrior 
incident, agreeing in advance to abide by the ruling The Secretary-General, having acceded to t e 
request, handed the two Governments the text of his ruling in July 1986 (See United Natlorn pres 
releases SG/SM/38B3 and SG/SM/3889, or 19 June and 7 July 1986 ) Although it would * 
dear that the Secretaiy-General's intervention cast bun in the role of an arbitrator, at a prra 
ference held on 30 June 1986, he was less than clear-cut on the matter, “ 1 ” . 

with it, to his 'role of mediation or arbitration’ (See press release SO/SM/3886 of 1 f 

PP 3 6 The Secretary-General broke new ground m 1987, with regard to th ' 

situation, by accepting, on his own authority, membership in an international control nooy 

Caminos and Lavalle, loc. at n l,p 400) . gghraui « 

7 Fbr instance, the action the Secretary-General took in s 

volved good offices and fact-finding See Repertory Practice of 
piemen? No 5,Vbl 5, under Art 98, paras 703 and 711 An example of a sul generis turn 
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other types of initiative the Secretary-General takes in the political sphere in 
that they do not make him a provider of services.* They do not, therefore, re- 
quire any kind of prior consent or co-operation by the conflicting parties. For 
the Secretary-General to go beyond mere appeals it is necessary that they allow 
him to intervene, at least on the procedural plane, which is usually that of good 
offices. But the Secretary-General does not shnnk from spontaneously offer- 
ing his services. 9 He provides them if the interested parties, or at least one of 
them, 10 ask him to intervene or accept his offer to do so." 

This article will discuss the legal basis for the activity in question, a matter 
that does not appear to have been treated with rigour, whether in the literature 
or within the United Nations. 1 * In so domg the article will have regard to a 
very important development that took place in 1988, namely, the adoption by 
the United Nations General Assembly of a declaration on the role of the 
United Nations m the prevention and removal of international disputes 
(hereinafter ‘the Declaration’), 11 which contains a set of provisions dealing 
with the activity comprehensively, if without much detail 

As a preliminary step, however, a few ad hoc terminological conventions 
will be adopted to facilitate the treatment of the subject. The activity with 
which we are dealing will be referred to as 'autonomous activity 1 (or ‘ac- 
tivities’); the term ‘autonomous power’ (or ‘powers’) will be used to designate 
the power (or powers) under which the Secretary-General undertakes 


activity is provided by the Secretary -General's intervention, m 1983, in a dispute between Guyana 
and Venezuela His function m that connection was to provide assistance to the two Governments 
concerned m the choice of a means of settling the dispute peacefully (see UN press release 
SG/S M/3461) 

8 An appeal may, however, involve the Secretary-General in the substance of the problem 
addressed by serving as a vehicle for concrete recommendations on how to solve it An example 
of this is provided by the Secretary-General's appeals to the Governments of the United States and 
the Soviet Union regarding the Cuban missile crisis (.Repertory of Practice of United Nations 
Organs, Supplement No 3, Vol 4, under Ait 98, para 672) 

9 The offer may be contained in an appeal An example of this modality is provided by the 
appeals to the United States and the Soviet Umon referred to m the preceding note. 

10 See Repertory of Practice of United Nations Organs, Supplement No 4, Vol 2, under 
Art 98, paras 298-299 A request to the Secretary-General by a government wishing to send a 
communication to another one would normally appear to be sufficient to allow bun to transmit 
the communication if he considers d wise to comply with the request 

11 See Repertory of Practice of United Nations Organs, Supplement No 3, Vol 4, under 
Art. 98, para. 701, Supplement No 4, Vol 2, under Art 98, paras 311-312, and Supplement No 
J. Vol s, under Art 98, paras 693-694 

12. The subject has been dealt with either from a purely political perspective or in a manner 
that appears legal inasmuch as the Charter or certain of its provisions (particularly Art. 99) are 
invoked but is without the dose reasoning essential to legal analysis. 

13 The official title of the Dedaration is 'Declaration on the Prevention and Removal of 
Disputes and Situations which may Threaten International Peace and Security and on the Role 
of the United Nations in this Field* It is annexed to res 43/51, adopted by the General Assembly, 
on J“ le t«Port of its Sixth Committee and without a vote, on 5 December 1988 Hie Declaration 
is based on a draft declaration prepared and adopted unanimously by the Special Committee on 
the Charter of the United Nations and the Strengthening of the Role of the Organization, the 
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autonomous activities The term 'mandated activity’ (or ‘activities 1 ) will 
designate the activities of a political nature undertaken by the Secretary- 
General pursuant to a mandate received from another United Nations organ 
(normally the General Assembly or the Security Council, or, exceptionally, a 
competent subsidiary organ of one or the other) 


2, THE SITUATION AT THE TIME OF THE ADOPTION OF THE 

DECLARATION 


What was, at the time of the Declaration’s adoption, the legal basis for 
autonomous activities? Were they, as one might well suppose they had to be, 
the exercise of powers vested in the Secretary-General by the Charter? If so, 
they were either based on the travaux priparatotres of this instrument or im- 
plied by it Fbr the Charter contains no provision explicitly granting any such 
powers to the Secretary-General. 

Since there is nothing in the travaux priparatotres of the Charter that could 
serve as a basis for the autonomous powers, to make a case that they are denv- 
ed from the Charter it is necessary to demonstrate that they are implied by one 


or several of its provisions 

But, before seeking to ascertain whether such a demonstration is feasible 
one must determine the possible relevance to the problem of certain action that 
the General Assembly took in 1946 For one might be tempted to view Uus ac- 
tion as expressing the Assembly’s conviction that the Secretary-General derives 
autonomous powers from the Charter 

In its report, adopted on 23 December 1945, the Preparatory Commission 
of the United Nations made the following comments on the funcuons ot tn 
Secretary-General M 


"The Secretary-General may have an important role to play as a mediator and as an 
informal advisor of many Governments, and wdl undoubted^ belled upc f 
time to time, m the exercise of his administrate duties, to ^ dca s i o us whaamsy 
justly be called political. Under Article 99 or the Charter, monxiver he to 
given a quite special right which goes beyond any power previously accordrf^t 
head of an .ntSTat.onal onsan.zat.on, viz. to bring to the aUcn ion of thcM 
Council any matter (not merely any dispute or Tusunposs.ble to 

threaten the maintenance of international peace <>n4 se y 

foresee how this Article will be applied; but LTS^es<rfpotocaU«d*®- 
Secretary-General will require the exercise of the highest qualiues oi p° 

ment, tact and integrity 1 


report of which (UN Doc. A/S3/850 was 

SSSSSSssSsss*---- 

1945, Chap VIII, Section 2 , Sub-secUon B 
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These comments are contained in subsection B, entitled ‘the Secretary- 
General, Functions, Tferms of Appointment and Procedure of Appointment’, 
of Section 2 of Chapter VIII of the report, a chapter dealing at length with 
the organization of the Secretariat 

In Section XI of its resolution 13(1), adopted unanimously on 13 February 
1946, the General Assembly transmitted Section 2 of Chapter VIII of the 
report of the Preparatory Commission to the Secretary-General ‘for his 
guidance?. 

Can the passage quoted be considered to imply that m the view of the 
Preparatory Commission the Secretary-General is vested with autonomous 
powers by the Charter? If so, can one consider that by adopting resolution 
13(1) the Assembly endorsed this view? 

The first pomt to be noted is that only the first sentence of the above 
passage from the report of the Preparatory Commission is relevant to the 
autonomous powers of the Secretary-General. The reference in the sentence to 
his functions as ‘informal advisor’ of governments does not necessarily em- 
brace the performance of autonomous activities. The reference to his role as 
mediator, a term that most likely has, in the sentence, a wider and less precise 
meaning than the one normally assigned to it in the context of general interna- 
tional law, appears to imply that in the Commission’s opinion the Secretary- 
General may be entrusted with ’mediation’ functions under Article 98 of the 
Charter. It could also imply that he may assist in the settlement of disputes 
without having received a mandate to do so under that Article of the Charter. 
But the reference does not necessarily carry this second implication It could 
equally well mean only that, m the Commission’s opinion, the Secretary- 
General may play this role if it is entrusted to him under Article 98 of the 
Charter. As for the observation about some of the decisions taken by the 
Secretary-General m the exercise of his administrative duties being of a 
political nature, which is hardly more than a truism, it should be noted that 
the Secretary-General’s autonomous activities are entirely outside the purview 
of his administrative duties. Finally, looked at as a whole, the first sentence of 
the passage quoted is too vague and unfocused to serve as a basis for any kind 
of conclusion as to precisely what, in the opinion of the Commission, the 
Secretary-General may do m the political arena, whether on his own authority 
or by virtue of authority conferred on him under Article 98 

Consequently, the feet that the General Assembly, by resolution 13(1), 
transmitted the passage in question to the Secretary-General 'for Us guidance’ 
could be taken as evidence that in its opinion he has the power to perform, on 
his own, political functions other than the one entrusted to him by Article 99 
of the Charter only if the travaux pr6paratoires of the resolution very strongly 
supported such an interpretation of it. But this is by no means the case, since 
they contain nothing in any way relevant to the extent of the powers of the 
Secretary-General. 

It is accordingly not surprising that neither the Secretary-General nor any 
of the writers who have addressed the legal aspects of his autonomous ac- 
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be dismissed as no more than an incantation ^ ° nshould 

"" can !t Pe« u asiwly be argued that the autonomous powers derive from 

9R a «Too° nS ° f th * C . ha , rter that have S0me «Ievance to them, re, Articles 
98 and 99 or paragraph 1 of Article 33. 

Aritt MT f P f t a a ^ er i V,n \ the Secrmr y-Generar s autonomous powers from 
Article 99 of the Charter, the provision that is the roost frequently invoked as 
Itolcga! basis, can follow a direct path or a more roundabout one 
The dire« path is simply to argue that Article 99, which is the onlyprOTi- 
aon of the Charter that explicitly assigns a political function to the Secretary- 
General, 1 thereby invests his office with a political character, whence bis 
autonomous powers 17 That this ghb line of reasoning is without ment goes 
almost without saying from the fact that Article 99 empowers the Secretary- 
Gcneral to perform a specific political function on his own authority, onecan- 
not reasonably conclude that he may perform other political functions under 
this authority. 

Roundabout reliance on Article 99 as the basis for the autonomous poweis 
proceeds from the idea that the Secretary-General's authority under that Arti- 
cle necessarily carries with it the power to investigate disputes or situations that 
can call the Article into play, for, it is ftirther alleged, he can take action under 


13 tl is under this title that Hie Supplements to the Repertory of Practice of United Nations 
Organs have dealt with the autonomous activities of the Secretary -General 

16 Since it u dear that nothing precludes the Secrelaiy-Ctnesil being, under Art 98 of (he 
Charter, entrusted with political functions, this article implicitly empowers bun to perform such 
(Unctions of this type as may be entrusted to him thereunder This appears to he home out by the 
above-quoted passage from the report of the Preparatory Commission Since the Security Council 
is hardly in a position to cany out entirely by itself the investigative activity to which Art 34 of 
tin Charter refers, it would appear that under this article the Secretiuy-Oerenil may be entrusted 
with feet-flndmg functions by the Security Council 

17 According to one author, the power conferred on the Secretary-General by Art 99 ‘con- 
stitutes, particularly when blended with Article 98, the broad legal base for the Secretary General's 
pohucal personality (See S M Schwebd, The Secretary-General of the United Nations Nh 
Political Powers and Practice (1951) p M) Thu is true, but, for the reason given m the test, can 
not be relied upon as a basis for his autonomous powers Although the Covenant of the league 
of Nations lacked a provision similar to Art 99 of the Charter; the first Secretery-Genoal of the 
League took important political initiatives on hn own authority (although only behind the semes 
and with no subsequent publicity) One can therefore be tempted to argue that if, having, to bor- 
row Sehwebel’s term, a less pronounced political personality than the United Nations SeacW 
General, he was able to lake political action on his own authority, then a fortiori the Volta Na- 
tions Secretary-General should be able to do likewise; But, whatever its pcmia swcaws oa “ 
political level, this aigument is legally worthless Fbr one does not see why the interpretation or 
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the Article only if he has available adequate information " But this ingenious 
argument can justify only autonomous activities that are exclusively of a fact- 
finding nature. Other autonomous activities cannot reasonably be brought 
within the scope of the argument. For, far from providing the Secretary- 
General with the means of applying Article 99, such activities tend to obviate 
its application. It is doubtful, moreover, that the argument can apply even to 
autonomous activities that aim exclusively at fact-finding. For one thing, the 
object of the autonomous activities of this type that have been undertaken has 
not been to ascertain whether the Secretary-General should, in respect of a 
dispute or situation, make use of Article 99, but to contribute to the easing 
or settlement of disputes. Moreover, it appears possible for the Secretary- 
General to keep abreast of most, if not all, political developments by 
assiduously tapping the sources of information available to the public. 19 

Shorter shnft can be made of any attempt at relying on Article 33(1) of the 
Charter 20 this provision does not refer to the Secretary-General and there is 
no reason for considering that for its effective application it is necessary that 
he be one of the entities empowered to provide the dispute settlement services 
that the Article mentions. 

One might also seek a basis for the autonomous activities m the provision 
in Article 98 of the Charter to the effect that the Secretary-General ‘performs 
. . . functions’ that are ‘entrusted to him’ by the General Assembly and the 
Security Council. At first sight this provision does not appear relevant at all, 
fon by definition, autonomous activities are carried out in the absence of a 
mandate. Since, however, a mandate can be conferred retroactively and can 
also be tacit, could one not argue that if, after either of the two organs has 
been informed of autonomous activities earned out by the Secretary-General, 
it has not objected thereto, it has tacitly and retroactively sanctioned them, 
thus underpinning them, ex post facto, by virtue of the Article 98 provision 


(te Omnant and the practice under U should have any bearing on the interpretation of, and the 
practice under, the United Nations Charter 

, 18 cf * the statement tnade by the Secretary-General before the Security Council on 20 

Mptonber 1946. at the Council's 70th meeting (SC, Official Records, First Year, Second Senes, 
P WS) In puhhc pronouncements the Secretary-General has fairly often cited Art S9 as the source 
,‘““® utonom ' ,u8 P <w «s Cf , for example, the press conference he gave on 20 September 1982, 
»e subject of press release SO/SM/3342 of 20 September 1989, p 2 
„ r , ® K UM ‘ *' United Nations Secretanat entitled •Office for Research and the Collection 
l Information provides the Secretary-General wth information from public sources capable of 
( “ e Prewntion of conflicts See, on p 4 of press release SG/SM/4291, the comments 
mane try the Secretary-General on this unit m the course of an address he delivered in Aptd 1989 
«e also press release SQ/SM/3648, p 4 

on.hfJ:!' 4 1 f. p ^ sa « e from •»* introduction to the Annual Report of the Secretary-General 
sotted to the General Assembly at its TWenty-Fourth Session 
S qrPmclKe Of w,ed Nations Organs, Supplement No 4, Vol 2, under Art. 

aui™“L!i S ' In 4 S P° S * delivered in 1971, the Secretary-General appears to have based his 
E00d 0ffices flmct,0,u ' * Ieast pertly, on Art 33 of the Charter 
98 ’pm TM) tN ° S ^ Reper ‘ 0 ' 7 0f Pract,a °f United Nations Organs, Vo! S, under Art 
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just quoted? Thus, whenever the Secretary-General undertakes an autonomous 
activity he would, according to this theory, act in anticipatory reliance on Arti- 
cle 98, banking, so to speak, on this provision 

It is submitted that this argument is specious. For one thing, many of the 
autonomous activities of the Secretary-General are not made public Moreover, 
even when they an; they are more often made known by communications to 
the press than by reports to the General Assembly or the Security CbunaL 
(The reason for this is, frequently, that the Secretary-General has acted with 
respect to a dispute or a situation with which neither oigan is dealing.) Fur- 
thermore, it has never been the practice of either organ to take decisions 
tacitly 21 

Since it does not appear feasible to find in the Charter a sound legal basis 
for the autonomous activities of the Secretary-General, which are nevertheless 
so firmly anchored in practice that they can hardly be regarded as legally ques- 
tionable! it is necessary to strike out in a different direction 

The first step in this direction is to note that, although autonomous ac- 
tivities are not in conformity with the Charter, they are not in contradiction 
with it They are, in other words, praeter legem, but not contra legem 

One can then go on to argue that the autonomous activities, rather than be- 
ing the exercise of powers vested in the Secretary-General by the Charter (or 
inherent in his office; which comes to the same thing, this office being a ora- 
tion of the Charter), constitute a practice of the Secretary-General, considere 
not so much as an organ of the United Nations, but as an actor m hs own 
right in the international arena Thus, the direct legal basis 
would be a permissive rule of customary international law, with theconstiw 
tional law of the United Nations operating, so to speak, « 
office of the Secretary-General being not only created by that o^buuuo 
endowed by it with the permanence and impartiality that 
the effectiveness of the autonomous activities This ; “j L^seree 
generated, as it were, outside the Charter, is coordinated with it, m thestm 
SK docs not empower the Secretary-General to do anything M 1 would 

violate it, for instance by infringing Article 2(7) of the Charter 
counter to any decision of a Umted Nations organ to which the Secrctwy 
General is subordinated. The fact that the ^ 

with his autonomous activities, occasionally used the wo per* 0 
out the view that they are marginal to the Charter. 


11 it toes without saying that the Security Council or the General 

t-srir £ SiTo-rs 

the action Fbr an example of such approral. see OA ^ Mdcrt ata> 

which the General Auembly an appnwal 

**** *22 "some of the 
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The foiegoing is a more plausible analysis than the one derived from 
General Assembly resolution 13(1) or any of those that rest directly and ex- 
clusively on the Charter. 

As against this, it should be noted that if the autonomous powers of the 
Secretary-General derive directly from the Charter, no organ may divest him 
of them, 15 whereas, if they are the product of customary international law the 
international community, acting through the United Nations General 
Assembly, could do so On the other hand, if the autonomous powers do not 
rest on the Charter, they can, so long as they are not brought into conflict with 
it, be expanded without any limit, whereas if their source is exclusively the 
Charter, this may not be possible.* 1 

It appears that only one Member of the United Nations, the USSR, has, 
on legal grounds, challenged the exercise by the Secretary-General of his 
autonomous powers. It did so, m the 1960s and in 1970, in connection with 
fact-finding and good offices activities.” This notwithstanding, the Declara- 
tion on the Strengthening of International Security, which the General 
Assembly, by its resolution 2734 (XXV), adopted in 1970 with only one vote 
against and one abstention, 55 refeis, in its paragraph 6, to ‘good offices’, in- 
cluding those of the Secretary-General’, among the means enumerated in the 
paragraph for settling disputes and situations likely to endanger the 
maintenance of international peace and security Further evidence of how well- 
established the Secretary-General’s autonomous powers were at the time of 
adoption of the Declaration is the fact that, despite the USSR’s objections, 
which he rebutted, 57 he had never ceased to make extensive use of those 
powers and to refer to them in numerous reports and public pronouncements. 


those activities as h» 'perianal authority’ 

23 Thu would he Hue only of complete divestiture. In respect of any given dispute or situa- 
tion, the General Assembly or the Security Council may, whatever the legal basis of the 
autonomous powers may be, deprive the Secretary-General of all or part of them in that respect 
hy other entrusting to him, wider Art 9S of the Charter, functions relating to the dispute or situa- 
tion or instructing him not to intervene. Moreover, if the Secretary-General takes an initiative in 
any situation that has been or becomes the object of a decision or a recommendation by either 
organ he must act in such a way as not to let himself at odds with the decision or recommendation 

24 This presupposes, of course* the possibility of determining, on the basis of the text or 
the trama priparatoves of the Charter; the precise extent of the autonomous powers, a presup- 
posttum that, admittedly, is altogether unrealistic, 

25 See Repertory of Practice of United Nations Organs, Supplement No 4, Vol 2, under 
Art. 9!, paras 313-319, and Supplement No 5, Vb! 5, under Art. 98, para 711 

26 Since the vole was not by roll-call, the identity of the two States that did not go along 
with the majority is unknown But the vote in the First Committee on the draft that was to become 
”* 2734 (XXVI was unanimous except for South Aftica, which voted against, and Portugal, 
which abstained (GAOR, Usenty-Fifth Session, Annexes, a i 32, A/8096, para. 18) It is therefore 
w-ry hkely that these two States were the odd men out in the plenary And it is highly improbable 
that their attitude was dictated by the reference in the draft resolution, to the good offices func- 
tion of the Secretary-General 

27. Repertory of Practice of United Nations Organs, Supplement No 5, Vbl 5, under Art. 
S8, para. 712. 
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It should be noted, however, that most likely the Secretary-General 
t '“^ndorse the view that h« autonomous powers^* SZZ 
the Sr:° r ’, by SO , domg ’ he cou!d ® ,ve the impression of down-grading 
w2w P aCU1B hlmSe f ° UtS ‘ de wh ’ ch m,8bt ’ P° li,lcaI| y. an” 

at >! he tlme ° f Sd ° ption of the Declaration, the extent ofthe 


. » , _ , • * / {/1UU1UU, I4IW UUJCU - 

tivcs of Charter in a manner not prohibited by it? 

Before an answer is sought to this question, it should fust be noted, in the 
interest of realism, that two severe restrictions of a non-legal nature exist on 
the use of those powers One is of a practical character the Secretary-General 
will exercise them in any particular case only to the extent that in his con- 
sidered opinion there is a sufficient degree of probability that they will prove 
useful, above all, he must feel reasonably sure that his initiative will not an- 
tagonise or irritate the States directly concerned, other States or the member- 
ship at large to such an extent that his initiative would be counter-productive. 
Moreover the Secretary-General’s actions under his autonomous powers will of 
necessity be subject to financial constraints, since, unlike what will normally 
occur in the case of mandated activities, the expenses his autonomous ac- 
tivities entail can be met only by the financial resources he has on hand 21 

It is nevertheless legitimate to seek to determine the purely legal limits of 
the autonomous powers 

Not unexpectedly, the large body of practice that has been created by the 
Secretary-General’s use of those powers and is known to the public as well as 
lus numerous public pronouncements on the matter, more often provide 
evidence of what he may do in the exercise of the powers than of their limits 
TWo cases, however, the first arising in 1963, the second in 1980, do shed light 
on those limits B 

The first of the two cases resulted from the offer made in 1963 by a number 
of United Nations Members of •stand-by’ military units to be made available 
on request to a United Nations peace-keeping force According to a United Na- 


28 The Secretary-General may finance autonomous activities by using the power Ihe General 
Assembly normally grants him every two years, in connection with unforeseen and enraonlmaty 
expenses, to enter, up to a certain ceding, into commitments that he cemfie as relating to t“' 
maintenance of peace and secunty (The latest resolution in this senes is General Assembly resoM- 
non 44/203 of 21 December 1989, paia J(a) of which authorises the Secretary-Centra! to wa“ 


commitments m this manner up to the amount of J 3 million) 

29 In 19S4 the Secretary-General, having been requested by three Governments to d6S '»™' 
a certam other Government that the former wished to entrust with the function of superwfflg 
cease-fire between them, turned the request down He based his denial, however, nm on «g» 
grounds but on considerations of exped.tiousness and pracucality (See Kwrtoryef P™ 
Zed Nations Owns. Supplement No 3, Val 

antra character of tbit cate, Ihe mamfcsl unreasonableness of the request and the me 
SeeSaw-General did not rely on considerations of a legal nature to deny it, the precedmt moc 
SI marking u hmt, to the emese ofthe Secretn^Gcncrel’s —on. P— 
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tions press release issued in October 1963, the Secretary-General's reaction was 
to point out that ‘generally the peace- keeping operations of the United Nations 
m which military personnel are employed are undertaken on the basis of 
specific authorization by one of the competent United Nations Organs . . I 30 
The second case concerned the relations between Thailand and Kam- 
puchea. By a letter dated 1 July 1980 to the Secretary-General, the Permanent 
Representative of Thailand to the United Nations, at the same time as he com- 
plained about incidents along the Thai /Kampuchean border, requested that 
the United Nations station an observer team on the Thai side of the border 31 
In Ms reply, dated 7 July 1980, the Secretary-General stated that he was not 
in a position to dispatch United Nations observers to Thailand under his ‘per- 
sonal’ authority, ‘as any such action would normally have to be earned out 
under the authority of the Security Council' 31 Since an observer operation of 
this type is within the realm of peace-keeping and involves military personnel, 
the Secretary-General’s denial of the request should be seen as a corollary of 
the position he had taken in 1963 that he could not undertake peace-keeping 
operations under the autonomous powers. 


3. THE IMPACT OF THE DECLARATION 

The operative part of the Declaration consists of 2S numbered paragraphs 
followed by two final unnumbered ones. The numbered paragraphs lay down 
principles and guidelines that States and the four United Nations organs con- 
cerned- the General Assembly, the Security Council, the International Court 
of Justice and the Secretary-General, are urged to apply in removing or preven- 
ting disputes and situations likely to threaten international peace and security. 
Paragraphs 8 and 9 of the Declaration deal with specific mod ah ties of 
assistance to be rendered by the Secretary-General to the Security Council. The 
other provisions of the Declaration that refer to the Secretary-General are con- 
tained in paragraphs 20 to 24 inclusive. Paragraph 23 provides that he is to be 
encouraged to aval himself of Article 99 of the Charter. The remaining four 
paragraphs referring to the Secretary-General are in the nature of a very 
rudimentary codification (hereinafter referred to as ‘the minicode') of his 
autonomous activities They read as follows: 33 


30 Repertory of Practice of United Nations Organs, Supplement No. 3, Vbl 4, under Art 
98 , pan 703 

31 Security Council, Supplement for July-September 1980, S/14046 

32 Ibid , S/14058 

33. The mtmeode is blemished by the obscurity of the second sentence of para. 22, with 
wspcct to which the travaux pripamtotres are unhelpful Fortunately, however, this sentence ap- 
pears to he redundant Para 24 appears to be inspired by the Secretary-General’s role in the Cen- 
tral American situation 
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^ Sccre!ar 5'- G!t 'eral, if approached by a State or States directly concerned 
with a dispute or situation, should respond swiftly by uigmg the States to seek a 
solution or adjustment by peaceful means of their own choice under the Charter 
and by offering his good offices or other means at his disposal, as he deems an- 
propnatc, r 


21 The Secretary-General should consider approaching the States directly con- 
cerned with a dispute or situation in an effort to prevent it from becoming a threat 
to the maintenance of international peace and sectmty, 

22. The Secretary-General should, where appropriate, consider making full use of 
fact-finding capabilities, including with the consent of the host State, the sending 
of a representative or fact-finding missions to areas where a dispute or a situation 
«ists, where necessary, the Secretary-General should also consider making the ap- 
propriate arrangements; 


24 The Secretary-General should, where appropriate, encourage efforts under- 
taken at the regional level to prevent or remove a dispute or situation in the region 
concerned? 


What impact, if any, has the minicode had on the legal aspects of the 
autonomous activities of the Secretary-General? 

The precisely calculated dosage of specificity and vagueness that 
characterises the mnucode brings within its compass all the autonomous ac- 
tivities undertaken by the Secretary-General pnor to the adoption of the 
Declaration, but does not inhibit him from future use of his autonomous 
powers to undertake novel activities In other words, while it embraces the 
autonomous powers with which the Secretary-General had (as witness his rele- 
vant actions and public pronouncements) considered himself to be vested, it 
is non-committal with respect to any future widening of those powers 
Tb dispel all doubts that might conceivably subsist as to this legal neutrality 
of the nunicode, it is necessary to demonstrate that it has not, as a cutsoiy 
reading of it might make one believe it has, removed the limitations of a legal 
nature on his autonomous powers that the Secretary-General has had occasion 


to recognise , 

Of these limitations, which are two tit number and have been referren w 
earlier, the first one was fairly broad It concerned peace-keeping opwat>°»* 
in general, which, in the Secretary-General's opinion, he could not undertake 
m the absence of a specific mandate from one of the competent Umted nb* 
hens organs It is clearly impossible to read into the minicode anything mai 
could operate to remove this limitation 
The later of the two limits set by the Secretary-General to lus autmmno 
powers arose, it will be recalled, in a more speofic context, namc!y. a « 
made by Thailand in 1980 that he station an observation team on its skk 
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the Thai/Kampuchean border. As has been noted, the Secretary-General 
denied this request on the ground that “any such action would normally have 
to be earned out under the authority of the Security Council’ 

Were the Secretary-General to receive such a request at the present time, the 
mmicode would not preclude him from turning it down on the same ground. 
For the relevant provision of the minicode, i a, paragraph 22 of the Declara- 
tion, contains the qualifying phrase “where appropriate?, on which the 
Secretary-General can rely to exclude from the scope of the paragraph cases 
where, in his opinion, he may not perform fact-fining functions without the 
authorization of the Security Council That those cases are likely to be those 
having a peace-keeping dimension goes without saying. 

The mimeode has been shown to be neutral with respect to the forms that 
the autonomous activities may taka It is clear, moreover, that the mimeode 
does not seek to abridge the Secretary-General’s discretion in deciding whether 
or nof to approach States concerned in a dispute that do not seek his assistance 
(cf., paragraph 21 of the Declaration). The same is not true, however, of his 
position vis-4-vis States in that situation that do request his assistance For in 
that case the Secretary-General cannot, without disregarding the minicode, 
refrain from “urging the States to seek a solution or adjustment by peaceful 
mraiw of their choice? and ^offering his good offices or other means at his 
disposal, as he deems appropriate, to them (cf., paragraph 20 of the Declara- 
tion). And, if the Secretary-General has offered the States that have approach- 
ed him some means of assisting them, he can hardly renege on the offer if it 
is accepted. Thus the minicode abridges, to a certain extent, the freedom of 
action the Secretary-General enjoyed in the exercise of his autonomous powers 
prior to the adoption of the Declaration. 

Consequently, it is not only of theoretical but also of practical importance 
to determine whether the mimeode might not be in the nature of a blanket 
mandate conferred by the General Assembly on the Secretary-General to 
undertake activities of the type characterized here as “autonomous’. If the 
mmicode constitutes such a mandate, this would mean that the Secretary- 
General would, in conducting autonomous activities, act not under a practice, 
but, rather, pursuant to that blanket mandate, contained in the mmicode. The 
mimeode would have brought about a situation where any activity undertaken 
by the Secretary General that would have qualified as an autonomous one if 
earned out prior to the adoption of the Declaration would, if carried out 
subsequently, be a mandated one. 34 In other words, as from the date of adop- 
tion of the Declaration the Secretary-General would, strictly speaking, have 
ceased to possess powers that, although still largely discretionary, could prop- 
erly be characterised as autonomous within the meaning this adjective has 
here. 


34 As pointed out m n 3 supra, the terms of a mandate may well confer discretion on the 
Secretary-General as to whether or not he should take action under that mandate. 
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This, however, is not at all the case, far from constituting a grant of power, 
the minicode does not even qualify as a set of declaratory provisions, but is 
to be regarded as no more than a senes of exhortations 
That the minicode does not amount to a grant of povrer is implied by its 
bring part of a declaration. Declarations are meant to lay dora general prin- 
ciples of a moral or political rather than a legal nature. Moreover, the nst, 
throughout the mmicode, of ‘should’ instead of 'shall 1 or ‘may’ in tire 
specification of the actions to be taken by the Secretary-General pursuant to 
the minicode implies that m adopting the provisions of the minicode the 
General Assembly’s intent was to exhort the Secretary-General to take those ac- 
tions rather than to empower him to or declare that he may do sa“ 

This basically hortatory nature of the minicode is borne out by the tnniax 
priparatoires. It is true that at the meetings of the Sixth Committee of the 
Genera! Assembly at which the draft that was to become the Declaration was 
considered, three representatives stated or implied that the mmicode amounted 
to a grant of power to the Secretary-General. 15 But, in introducing, before the 
Sixth Committee of the General Assembly, the report of the Special Commit- 
tee on the Charter of the United Nations and on the Strengthening of the Me 
of the Organization that contained the draft declaration, the Chairman of the 
latter body stated that the aim of paragraphs 20 to 24 [of the draft declara- 
tion! was to draw attention to the capabilities of the Secretary-General in tak- 
ing preventive action', which carries the contrary implication.- The same i. 
true of statements made by three other representatives on the Sixth COamit- 
tee." And five other representatives referred merely to the stien^henm 0 o 
the role of the Secretary-General in the maintenance of international pract aco 
security that the minicode would bring aboutr* 

Thus, the minicode has neither widened nor narrowed fte autonomo 
nowers of the Secretary-General Nor has it made any change m their leg* 
tasis, which continues to be a practice that has developed ontheOT of 
the Charter but in no way runs counter to it. In other 
which is not even, strictly speaking, declaratory in nature, is, from the stn 
legal viewpoint, altogether neutral . - m on the 

The minicode is, however, of considerable t“P^^g st(iez]s . 


political level, it consolidates and strengthens the practice 


SS-59 ... r t-ntcmTT of Czechoslovakia (A/C4/43/SR-15, pn 3 * 

f * mfSKJ9 ’ pOT - 10 

(A/C6M3/S5U9, pzra. and Iran (A/C 6/43/SRJ-i. P*» *«■. 

(A/C««3/S!t20. para- 30 
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This is no doubt what led the Secretary-General to welcome, in an address 
delivered to an educational institution in April 1988,® the provisions concer- 
ning his office contained in the draft that was to become the Declaration. In 
a similar vein, the representative of the United States on the General 
Assembly's Sixth Committee at the Assembly’s Forty-Third Session aptly 
characterised those provisions, during the Sixth Committees discussion of the 
draft, as 'an important political endorsement of an active role for the 
Secretary-General! 41 Tb promote this role, they lay on the Secretary-General a 
moral obligation to respond positively to appeals for help from States that are 
in any way at odds with one another 


« Press release SG/SM/4124 of 20 April 1988, p 7 The draft declaration had just been 
adopted by the Special Committee on the Charter of the United Nations and on the Strengthening 
of the Role of the Organization 
41. A/CS/43/SR20, para 36 
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JUDGING THE SECURITY COUNCIL 

By Jose E Alvaro* 

Should the Internationa] Court of Justice (ICJ) "judicially review” Security Council 
decisions? The question, once fanciful, is now being asked seriously by litigants in and 
judges on the World Court , 1 nonpermanent members of the Security Council that 
consider it an “undemocratic” body acting as “a cloak for a new form of imperial- 
ism, " J and scholars worried about its recent “quasi-legislative" or “quasi-judicial" 
acts ’The recent throng of commentators and advocates’ includes students of realpoh- 

* Professor, University of Michigan Law School This article is based on a presentation given at the American 
Society of International Law’s Annua! Meeting on April 5, 1995 The author thanks Susan DampJo, Gerry J 
Simpson, Annc-Mane Slaughter, Enc Stein, Howard Meyer, Richard Prides, Phillip Trimble, Edward Martin 
Wise, and anonymous reviewers from the JmimaTs Board of Editora for their helpful suggestions 
1 Alleging jurisdiction under the Montreal Convention for the Suppression of Unlawful Acts against the 
Safety of Owl Aviation, Libya sought interim measures against the United States and the United Kingdom, a 
request that ultimately would require that the Court consider the legality of Security Council Resolution 748, 
which imposed economic sanctions to compel Libya to comply with U.S and UK requests to surrender Libyan 
nationals accused of the Lockerbie bombing Questions of Interpretation and Application of the 1971 Montreal 
Convention arising from the Aenal Incident at Lockerbie (Libya v UK, Libya v VJS ), Provisional Measures, 
1992 ICJ Rep 3, 114 (Orders of Apr 14) [hereinafter Lockerbie] (The Orders are nearly identical ) For its 
put, Bosnia filed multiple claims against Serbia, principally under the Genoode Convention, which initially 
included a request for a determination that Security Council decisions imposing an arms embargo be construed 
as not impairing Bosnia’s rights of individual or collective self-defense Neither Libya nor Bosnia was successful 
in attaining these requests through the provisional measures stages of these cases Application of the Conven- 
tion on the Prevention and Punishment of the Crime of Genocide (Bosnia-Herzegovma v Yfogo (Serbia and 
Montenegro)), Provisional Measures, 1993 IQ Rep 3 (Order of Apr 8) [hereinafter Order of Apr 8], reprinted 
m 32 ILM 890 (1993), Application of the Convention on the Prevention and Punishment of the Crime of 
Genocide (Bosma-Herzegcrvma v Yugo (Serbia and Montenegro)), Provisional Measures, 1993 IQ Rep 325 
(Order of Sept 13) [hereinafter Order of SepL 13) For one view of the scope of Bosnia’s claims before the 
Court, see Craig Scott, Franca Chang, Abid Qureshi, Paul Michdl, JarmmLa Kahjdac 8c Peter Copeland, A 
Mammal for Bosma. Fr amewor k of Legal Arguments Concerning the Lawfulness of the MmnUnar.cr of the Untied Nations 
StatrOf Council's Arms Embargo on Besmo end Herzegovina, 16 MlCH J Int’l L. 1 (1994) [hereinafter Scott) 
(although cast as a pleading before the Court and initiated by a Bosnian government request, this document 
was not filed before the Court) Bosnia's actual pleadings on the merits, not yet public, apparently no longer 
challenge Security Council action Conversation with Thomas Franck, counsel for Bosma (Apr 5, 1995) 

In proceedings before the war crones Tribunal fin- the former Yugoslavia, the first defendant has also raised 
defenses premised on the illegality of the Gotmal’s actions m establishing the Tribunal Six text at and notes 
59-62 mfra 

Adam Roberts & Benedict Kingsbury, Presiding over a Divided World Changing UN Rous, 1945- 
1993, at 57 (International Peace Academy, Occasional Paper Senes, 1994) Developing states’ distrust of the 
War Security Council has been especially evident in recent discussions m die Special Committee 
on the Charter of the United Nations and on the Strengthening of the Role of die Organization See, eg, 
recent annual reports of that committee, UN Docs A/48/33 (1995) and A/49/33 (1994) 

«w ^ United Nations Security Cavncd Have the Competence to Ad as Gourt and Legislature*, 

27 NYU J Int’l L. 8c Pol, 103 (1994), Vera Gowflsmd-Debbas, Security Gottiud Enforcement Actum end Issues 
% « Raponabthty, 43 Int’l & Comf LQ 55 (1994), Frederic L. Knrgis, Jr , The Secmts Courted* First Fifty 
89 AJIL 506 (1995) 

Sfls*g,Sc©ttI Bom, Avctdrng a CoBisnm of Competence. The Relationship Between the Security Conned and the 
Mmotmal Court of Justus m Ligit c/ Libya v United States, 2 Fla. St U J Int’l L. & Pol. 353 (1993), 
Thomas M. Franck, The’TtnomofApfreaahon n Who Is the Ultimate Guardian oj UN Legahty?, 86 AXIL 519 (1992), 
W Michael Rnsman, The Constitutional Gusts in the United Nations, 87AJIL83 (1993) [hereinafter Own), also 
J? development of the Role of the Security Council, Collogue, July 21-23, 1992, at 399 (Rent-Jean 
m 1,^ [hereinafter Colloque], Matthias J Herdegen, The a Qmstitutanalrzahon n of the UN Secants 
apfew, 27 Vand J Transnat'l I* 135 (1994), Robert F Kennedy, Libya v United Stater The International 
Unm of Justus and the Power of Judicial Beuum, 33 Va. J Int'lL 899 (1993), ScouS Evans, The Lockerbie Inodem 
tonJaA? 1 VyV 0 **"** Terrorism, Judicial Renew, and the Political Question Doctrine, 18 Md J IntX L. Sc Trade 
** r x ’ MoHAMMn) Bed aoui, The New World Order and toe Security Counctl. Testing the Legality 
T Int* rU 1994 >’ Bcm * iaild Graefrath, Leave to the Court What Belongs to the Court — The Libyan Case, A EUR. 

J iNT l L. 1B4 (1993), Ken Roberts, Seamd-Guessmg the Security CmmaC The International Court ofjustiaand Its 


1 



THE American journal or maamma . uw ^ 90 , 

legalists grasping hopefully for hints of Marbun 7 Mad ! and ba,anc ' ! ’ and 
pronouncements ' ^ Madison in recent World Court 

"constitution" *L W ChartW * « a 

scheme with the Council at its apex 6 The o’nlv " h b " :rarch ' c;l! collective scorn? 

X"* v it ^ - M-Si: 

Bo f" 21 that, m cases like those presented by Libya and 

osma, the Court s role u limited to ratifying the Council's program or sfcLg out of 
the Council s way ’ For the Court to do anything m these rifles ST* 
invitation of the Council is to undermine the Charter scheme in a vaui attempt JhjL 
what cannot he legalized For its opponents, judicial review asks the imLsiwT the 

5? ITmT™ ^ nd “ mA whlth » examine the legal,? 

of a chapter VII detertnmanon » Some realms bluntly characterize the Charter scheme 
as constituting a police sate" rather than a system bared on the "role of law", they 
view the Council as a ’'law unto itself,” with opportunistic flexibility the key to ns 
success 11 1 

At the other end of the spectrum, legalists argue that (I) the Court needs to be the 
last-resort defender" of the system's legitimacy, (2) the Charter is a consumnon of 


^0/>W*»«*7?ArejNrt LRtvJSl (1995), Edward McWhtnney, The Inlemattonal Court os Fiurpt, 
OnuMuftaW Court md rt. Cimtdmau UN AuMvOmu (E rjxoeU, lb Stomt, Cmmod InUunOms of lb Acral 
^ c S!,°i Locl L' rbK ' 199! YB lNrt - L w. C~»vy *• W.uott, Omtnotomtik iWJbs «*l 
Its mrU Omt, MHarv IntiLJ 1 (1998), Vera Cowhand tkbbre, 7b fttowmb, Ire*™ tb Intnvto ret 
(Aiiol of Junta mi Hit Strutt? Coanal in hgtl of lb Lodartne Cole, 88 AjIL MS (1994), Ojor Setothler cl 
al , remarks, UN Chech and Balances The Rate rtf the !CJ and the Security Canned, in CONTEMPORAKt iNTOWWIONAL 
Law Issues Opportunities at a Time of Momentous Chance 280-97 (1993 joint Conference of the Amen* 
can Society of International Law and Nederbuidse Veremging toot Intemabonaal Kccbt, 1994) (hereinafter 
1993 Joint Conference], Derek W Bowett, The JmpadoJSmintyCounalDmnonsojiTLispatt Srftirmmt ftifcnfam, 
5 Eur J Int'l L. 89 (1994) 

* Compart Franck, supra note 4, and Thomas M Franck, The Seamy Comal and "Threats to At finer* So* 
Remarks onReviarkabkDeodopnmls, irt Colloquy n^wonote 4, at 83 (urgmgjudraal review) with Reuman, Chiu, 
supra note 4 (counseling agai rut World Court review) The legahst/nralot divide u a categomaoon adopted here 
for didactic purposes Franck, Reuman and the other scholars vm&ng on thn issue do not identify tkmseJva 
as in either camp and this categorization does not do justice to iH the nuances of their respective ponoons 

* Set, eg, Reuraan, Cnsts, xtipnznote 4, at 83, 84, 95 

1 Set, eg, Serge Sur, comments, m CouxDQUE, supra note 4, at 140, Benedetto Contorts, lePotnmdtscd 

tvmnamdu ConseddeSkunti en mature deamxtatotujnd\aie menace eontn la pnx,i\menptundt la patxou dun 

acte rfhgrwiRW, m CQUXtqtfc, supm note 4, at 51, 60 

* See, eg, Reisman, comments, m Gougque, supra note 4, al 139-48, Reumafl, Cruts, supra note 4, at 83, 
92-100, Terry Gin, comments, 1993 Joint Conference, supm note 4, at 284 

9 See supm note 8 See also Scan D Murphy, The Seamy Council, Legitimacy, end the Ccnapt cf Od&dnySmitUj 
Afier the Cold War, 32 Coujm J Transmat’lL. 201,252-69 (1994), Herdegen, supm note 4, al 150-52 Helmut 
FreudenshuB, Aittde 39 of the UN Chaster ftwnfcrf Threats to the Peace and the Recent firadite of the UN vrwn7 
Council 46 Aus J PUB Int'l U 1, 36 (1993), Teny GUI, Nieo Schryvcr, Richard B LiCUch, comment* 

Joint Conference, supm note 4, al 285-95, Bom, supm note 4, at 376-78 See ata the U S arguments m 
the Libya case summarized m Evans, wpnx note 4, at 50-54 w „ 

10 See, eg, Reuman, Otsu, supm note 4, at 92-93, and Reuman, comments, m Couxjqw, supm note , 

139 (arguing chat contemporary jurists’ attempts to deconstruct "implied" constraints from the Cfijwr 
nothing atom die mlenoom of Chanur drafter, or comoriporaiy oipecunow, and 

renew b therefore "guile bollW), Conforti, npw note 7, >1 51-60 (to rente effect), Hentegeo, 

’’ W,*r Frehbmtof^wd 

mystildu Seine Sur, Stomli reSnnw u ntaiimmmijo lope* U tUukam 07 Ml ^ 

7J Jh rcSauz. supra note 4. « IB, Retreat., Sur. F Delou ecmntem. .» rf el 
Murphy, rupn note!)/* 206, S46-69, Hodegen, re#™ note 4, at 145-49 
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“limited enumerated powers” under the rule of law, (3) the Court is the "one institution 
in the system” capable of so affirming, and (4) “functional parallelism,” not an msutu- 
nonal hierarchy, obtains between Council and Court 15 To them, Council and Court 
have complementary but distinct functions, one primarily political, the other legal, and 
each should operate to permit the other to fulfill its role ls They argue that, while the 
Council has wide discretion, it is not omnipotent and cannotviolate fundamental norms 
of international law such as the principle of inherent self-defense, the laws of war and 
the Charter itself 14 To legalists, the Court exists in part to protect institutional legitimacy 
by preventing the Council from overstepping its limits 
Despite their differing conclusions, many realists and those they would call “judicial 
romanUcs" 15 make many of the same assumptions Both sides suggest that the ICJ now 
faces a decision like the one the U S Supreme Court confronted m 1803 in Marbury v 
Madison,' 6 that is, ICJ judges need to decide whether to "cross the ‘Rubicon’ and 
assume the power, without express constitutional warrant, to render the decision of a 
coordinate political organ null and void They tend to ask the quesuon as it seems to 
be posed in the Lockerbie and Bosnia cases now before the Court, that is, as either 
praiseworthy or wrongheaded attempts by states to “judicialize" determinations under 
chapter VII, especially Article 39 To both sides, the important question is whether or 
not the Court in these or similar cases will proceed in the fateful direction of Marbury “ 
Many, on both sides of the issue, argue that the Court should have staked a clearer 
posrnon in its Orders on provisional measures m Lockerbie since the longer the question 
of judicial review remains open, the greater the potential for damage to the Court, the 
Council and the entire UN system 19 They assume that the Court's answer will be apparent 
when it comes and that the Court’s ability to engage in "review” turns on textual 
determinacy that is, legalists posit that there are textually determinate rules judges can 


'See, eg, Franck, supra note 5, at 110, Thomas M Franck, Farmers m the International Legal and Institutional 
S)Uem, 840 Recueilues Gauss 189-221 <199S HI), Franck, comments, 1993 Joint Conference, supra note 
4, at 280-83, 291, 293-96 See also GawUaad-Debbas, supra note 4, at 658-61, Graeirath, supra note 4 

&r Franck, supra note 5, at 110, Franck, supra note 12, at 189-221, Franck, comments, supra note 12 See 
oho Harper, supra note 3, at 143-47, Francisco Onego Vicufla, 77ie Settlement of Disputes and Conflict Resolution 
sn the Context of a Revitalised Role for the Untied Unbans Security Corniest, in COLLOQUE, supra note 4, at 41, 47, 
Gowlland-Dcbbas, supra note 4, at 658-61, Evans, supra note 4, at 60-70, 75-76, Kennedy, supra note 4, at 
910-15, Alain Pellet, Le dome el la balance, m Internationa. Law at a Time of Perfiexity 559, 545-50 
Ptoiam Dinstem ed , 1989), Scott, supra note 1, at 91-97 

They argue, for instance, that Charter Article 42 does not authorize the Council to target civilians or 
deploy disproportionate force See, eg, Oov> llantl-Dchb.it, supra note 3, at 91-93, Order of Sept. 13, 1993 ICJ 
«EF at 407 (Lauterpacht, J , sep op ), Michael Bothe, Let Lsmrtesdes pouvomdu Consol de SeeunU, mCoLLOQUE, 
supm note 4, at 67, 76-80, Watson, supra note 4, at 37 Even some of those skeptical of judicial review accept 
thoe hunts on Council action See, eg, Herdegen, supra note 4, at 156-57 

Reisman, Ours, supra note 4, at 94 (applying this tenn to Judge Lachs'i opinion in the Lodrerbre case) 

5 U S (1 Cranch) 137 (1803) In this case the U S Supreme Court found that it did not have junsdicnon 
issue the wnt of mandamus sought by Marbuiy because the act of Congress authorizing the wnt extended 
ir i™ 14 ' 4 on 8 ma *J uns 6icuon beyond the limits allowed by the Consutubon 
L^ck, comments, 1993 JOINT CONFERENCE, supra note 4, at 282 
The Marbury analogy comes up repeatedly, especially among US scholars See, eg, Watson, supm note 4, 
note 4, Evans, supra note 4, at 65-67, Reisman, Casts, supra note 4, at 92, Kennedy, supm note 
a! arm supra note 4, at 149, Ftanck, LUlich, comments, 1993 Joint Conference, supra note 4, 

295, Roberts, supra note 4 See also Michael J Glennon, Protecting the Court's Institutional Interests 
■ i i i , bfarbuiy Approach s, 81 AJIL 121 (1987) Although none of these writers aigue that Marbury is 
utFttUy relevant, neither do they examine the limits of the analogy to Marbury 

*8, Reisman, Cans, supm note 4, at 89-96, Paul J I M de Waart, The UN System at a Crossroads 
t ~‘J n ° rB ‘S^ n thers' Small Oui» m Towards More Effective Supervision by International Organi 
ons 49, 61-64 (Nidi Blotter & Sam Muller eds , 1994) [hereinafter Effective Supervision] Franck is 
can!l0U3 ' indicating only that the Court should keep the 'door open" in the pending Lockerbie and 
„ * na<1 > » remedy the Council'i “legitmiaey deficit if necessary See, eg, Franck, comments, 
1993 JOINT Conference, supra note 4, at 293-94 
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apply or discover, while realists tend to disagree Many, on both sides of the issue, alsi 
propose dial the Court find "the answer" in the text of the Charter and its negotatinj 
history 50 Finally, bodi sides tend to see proposals for change in the Council’s member 
ship or procedures and proposals for judicial review as rival alternatives, political oi 
juridical, intended to foster institutional legitimacy 11 

Despite die scholarly attention, the question of "judicial review" over Council acuon 
is still seen but "through a glass darkly," its significance obscured by an altconsuming 
focus on die possibility that the ICJ might find a chapter VII decision by the Council, 
legally binding under the Charter, 50 void in a case pending before the Court This artide 
looks skeptically at these prevailing assumptions (parti), critiquing especially the alleged 
role of textual determinacy in the prospects for Court "legitimation” (part II) Farts HI 
and IV argue dial the all-or-nothing altemauves sometimes suggested are deceptive part 
III surveys the many modes of Council acuon that might generate issues that the Court 
needs to address, and part IV examines the many ways that the Court could address 
them Fart V identifies an “expressive" mode of World Court "review" that has not 
been the focus of attenuon, while part VI deals with one final objection to judicial review 
My thesis is Uiat neither the proponents nor the opponents of judicial review have 
adequately come to terms with either the limits of judicial acbon or its possibilities and 
that the discussion can be enriched by taking a closer look at the processes for legitimation 
at issue, as well as constitutional review in comparative contexts I conclude that the ICJ. 
neither potential savior nor destroyer of the United Nations, has engaged, and will con- 
tinue to engage, in vanegated forms of “review,” but that judicial review wdl not soon 
extend to a judicial finding that some particular Council acuon is “null and void 


I The Court as One of Many (De)lecitimatoiis 

Those considering the qucsUon of "judicial review,” particularly US scho^nced 
to reconsider their natural tendency to view the issue through tel”"****^ 
Mcdison The Marbury analogy misleads in the context of a court that emmotnuw 
Council a party to a bmdui?judgment. a that relics on the CmmcU 
its decisions,** and that is operating without clear law on the 
finding of illegality “ Unlike the U S Supreme Court, which is not 
advisory opinions, the ICJ is likely to have a matter that directly challenges 


mtoimanonal loop with the more represen p m_ioo. Unsown, comments, m ““"TT Fm k 

non. have die nght only *£«■*• J^g statote vmb Art.de 96 of ** 

any subsequent ^rtam mlemabooal organizations 670-73. Seoii, jnW 

peUu requests Art* S« o&vCowlIand Debbas. »pm note 4, a. 6™ 

!<3 STATUre Art 59, UN CHASTER no- ns own* 

note l.* 195 "®’ 4 , .nmathi. Sand Debbas, nip" IW,e 

4, at 670 
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of UN action pm to it only through an advisory question from a UN oigan Such a 
request will not result in a binding decision absent a separate treaty obligation that 
mles it so "Although it might be suggested that, after all, Marbury purported to address 
action by a nonpart)’— the U S Congress was not a party to that suit and th _ e . Co ”‘ 
nonetheless found an act of Congress unconstitutional— the peculiar limits of the ICJ 
Statute, which rule out contenuous cases against any insututional organ as such and vest 
the Council with responsibility for enforcement, make the judicial leap required to reach 
the legality of action by the Council all the greater “ 

At most, we can hypothesize that a decision made in the course of a contenuous case 
by the World Court that a Council decision is ultra mm might have an effect on the 
Umted Nauons comparable to the effect on the executive or legislative branch of a finding 
of unconsutuuonahty by the U S Supreme Court. But such an effect would depend on 
the international community's respect for the Court as compared to the Council, since 
it would require that states ignore the dim prospects for Council enforcement of such 
a decision, as well as Article 59 of the Court’s Statute (which makes the Court’s judgments 
binding- only on the parties to them) " For an ICJ decision to effectively invalidate a 
Council decision, states would generally have to give the Court’s decision more pervasive 
force than the law requires 50 

Further, the legal effects of the Court's judgments, even in contentious cases, are not 
automatic, and are unpredictable and case specific Even assuming that we ought to be 
most concerned about the possibility that the ICf will issue an opinion critical of the 
Council after the Council has taken action or has begun to operate in a chapter VII 
mode, 31 existing jurisdictional limits make it unlikely that the Court will find that a 
Council decision, already taken, is “null and void’* or that one being contemplated 
would be The most the Court would find is that a particular Council decision as applied 
to these parties in the circumstances at issue would be illegal 


” Except id the unlikely eienl that all UN memben were to join together as partiej to a conlenttoua case 
raising the validity of rome UN action, or in the equally unlikely event dial all UN uiembcrv lucceshilly 
intervened in an ongoing case brought by other liDganu under Article 62 or 65 of the Court i Statute, in 
such an instance, the case would be nearly identical to one involving the United Nations as a party 
77 For a survey of exceptional treaties that make advisory opinions binding on their parties, see Roberto 
Ago, "Binding' Advisor] Opinions of the International Court of Justice, 85 AJIL 459 (1991) 

* Under the ICJ Statute, it is also impossible to bring a ease against a named mdmdual— whether the 
Secretary -Gen era! or the President of the Security Council— and therefore (indirectly) make the Organization 

'"The effect of any ICg judgment m Uns regard depends on whether the Court’s interpretations o f the 
Charier are generally accepted by the UN membership See, e.g, Lows Sohn, Interpreting the loo, in UNTIED 
Nations Legal Order 169 (Oscar Schachter & Christopher C Joyner eds , 1995) Acceptance may not 
emerge Indeed, to Eugene Rostow, Article 94 renders the duty to comply with any Court decision "precatory, 
conditional, advisory, and indeed nugatory— entirely nugatory for the permanent members of the Security 
Council and uncertain, to say the least, for all other members *' Eugene V Rostow, Disputes Involving the 
Inherent Right of SdfDrfense, in THE INTERNATIONAL COURT OF Justice at A CROSSROADS 264, 271 (Lon F 
Damrosch ed , 1987) 

^ Arguments that the Council would be bound by * good faith” or* comity” to give effect to determinations 
made hj the Court m the course of a contenuous case between states assume that such principles apply to 
such cases See, eg, Scott, supra note 1, at 95 & n 504 

M See, eg, Reinnan, Crisis, supra note 4, at 89 (the Court should be deferential whenever the Council is 
“factually in a chapter VII mode") Reisman’s concern over the possibility of Court review even when the 
Council has taken only chapter VI action appears to be all die more justified insofar as it is agreed that the 
Council vs authorized to take legally binding decisions even tinder chapter VI — pursuant to Article 25 of the 
Charter See, eg. Legal Consequences for States of the Continued Presence of South Africa m Namibia (South 
West Africa) notwithstanding Security Council resolution 276 (1970), 1971 ICJ Rep 16 (Advisory Opinion of 
June 21) [hereinafter Namibia] To the extent that realists wony about Court review because the Court should 
not be empowered to dispute the legality of any legal!) binding decision by die Council, that possibility appears 
to exist under both chapter VI and chapter VII But there appear to be potentially troublesome cases men 
when parties approach the Court seeking a determination before the Courier! is in a "chapter VII mode " 
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" not merely technical Because the Court ts constrauied from acting ,n 
the classic Mariwty mode, the question presented by the parties before tt becomes mfcml 
from the standpoint of likely efTects or practical constraints on Council action Consider 
a hypothetical case brought by Syria against another state, in the course of which die 
iq needs to consider whether Syna must abide by UN sanctions against Iraq despite 
extremely detrimental effects on Syna 's economy and citizens If the Court manage, m 
find, in Article 50 of the Charter or elsewhere, a justification for a humanitarian or 
other exception to the sanctions that has to date not been authorized by the Council 's 
sanctions committees, neither the Council's legiumacy nor the overall efficacy of its 
sanctions may suffer a devastating blow ” The pracucal difficulties for the Council will 
be far different, however, if, as in the Bosnia cases, the Court purports to pass on jus 
cogrns principles, indicating that these limit alt international subjects, including die 
Council, and concluding that Ihenforeinc Council's arms embargo violates Bosnia's right 
to defend itself against genocide 91 

Moreover, there arc even differences between more direct challenges to Council 
action The possible delcgiumaung consequences seem more significant in Lodmtm 
simply because a ruling in Libya's favor could mean that two of the states central to the 
success of Libyan sanctions would be judicially precluded from enforcing them Wot 
the United States and the United Kingdom to abide by such a judgment (itself not a 
foregone conclusion), the entire Council program would probably collapse— quite apart 
from whcllicr other states voluntarily decided to cease enforcing the sanctions out of 
deference to the Court The efTects of a hypothetical judgment concluding that the 
Council's arms embatgo violates Bosnia’s rights under the Genocide Convention would 
be more ambiguous, depending on what the Court actually said Unless the Court were 
to suggest that the Genocide Convention imposes an afrfinnative obligation on treaty 
parties to supply arms to victimized states — an unlikely finding under that Convention- 
such a ruling need not justify a flow of arms to Bosnia 94 Further, while an advene 
decision would not, in either the Bosnia or the LoAtrbie cases, predude the Council from 
taking new measures, the options available to tt if Libya wms its case might be more 
limited than if Bosnia convinces the Court that the arms embargo is illegal 
It is also unlikely that the Court would go so for in either of these instances As 
Ebhu Lauterpacht argued long ago, international law has scarcely developed the law 
concerning the consequences of a determination of illegal action by an international 
oigamzation We still do not know whether the Court could determine that the Council s 

There may prerent paver dvfficulbea Tor Hie Court and Connell since the intent of meb challenges may 
he to preclude options that the Counal ought lo retain Sx Scoll, sofa note k it *» — w wne 

w-fhat. especially die caae if, aa his been suggested, die Counal melrta 
violations of the auction. Sw, eg, Ftanauc I. Kn»ns,J* , bmwMTOKAL Ono wwnwsinTUu ^ 
roots Tt, h™,iheual ease in die teat is rnnnred hr recent Synan complsmu 



Naoons Addreased to die SecreuiyGencrel, UN Doe S/zalDS, ai 1 |ivsil , ™ octt ds to the 

« As argued in Scott, supra note 1, but apparently not now being argued in the care as proceeos 
menu Conversation with Thomas Franck, supra note 1 . . 

« S«, eg, Order of Sept IS, IMS KJ to si 441, pare 103 labyan sanction. 

w Thu would be the case, for instance, if the Court made the [adAd/i Such a broad find** 

tmpermiHiWy intrude on Libya’s sovereign nghts to refuse * lts national* for tnai 

SdmTle U difficult for the Conned to take any aelren to eomjrel Ubyato tiandor ^ 

This would not he die esse, however, if die Court took die view, nmihe Cooned’i tat* 4 

Sjuld not be said to violate that tight 
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act is void with retroactive effect, void from the time of its decision, or merely voidable 
at the option of the Organization 36 A cautious Court could easily opt for the third 
opuon Under present circumstances, lacking contentious case jurisdiction over the 
Organization or the Council as a party, the Court would probably decide that it need 
not reach this question since it can “never be in a binding jurisdictional relationship 
that allows its acts to void acts of other organs ” 37 For these reasons, the focus on a 
generalized threat of a judicial finding of nullity seems misplaced 

Far from being paradigmatic, the Marbutystyle challenges to the Council suggested 
by the initial pleadings in the Lockerbie and Bosnia cases are aberrational and will likely 
remain so If the debate over judicial review necessarily involves instances m which 
the Council takes such controversial action that a state is emboldened to mount a 
confrontational case in the World Court and manages to find a jurisdictional basis for 
domg so, one suspects that the issue, however doctrmally interesting to scholars, will 
have limited real-world consequences 38 As is argued in part HI below, however, the 
‘ 'judicial review" question has a much wider potential ambit — a fact obscured by fixation 
on Bosnia- and Lockerbie - type cases 

Similarly, the suppositions that a Marbuiyatfle decision will be evident once an opinion 
is issued and that a feteful decision on the question should emerge during the pending 
Lotkerbte cases are belied by disagreements over the meanings of, for example, the Lock- 
erbie Orders on interim measures That people can read those same short orders as an 
affirmation of Council supremacy , 39 a courageous step toward full-scale Marbury review 90 
or an erroneous half-step in between 91 suggests that it is wrong to assume that we will 
know “judicial review” when we see it, that all define “judicial review” the same way or 
that die “choice" to review is one the Court can quickly make On the contrary, as part 
IV below demonstrates, the evolution of constitutional review within nauonal systems 
suggests a very different course “Judicial review” often does not arrive fully formed, 
heralded and portentous, aspects of review are more likely to emerge incrementally, 
unannounced and, sometimes, unnoticed 99 

At bottom, the debate on judicial review is less aboutjudicial propriety or the structure 
of the Charter (real or imagined) than about how proper governance should occur 
One side assumes that the ultimate warrantor of legitimacy needs to be a body that is 
primarily “political," such as the Council or the General Assembly (or, as some would 
have it, a combination of both ), 93 while the other side argues for a body that, at least as 
a last resort, is primarily judicial, assigning that role to one particular court, die ICJ, 
and ns contentious jurisdiction The choices presented are too limited. 

Once we leave the confines of the Marbury analogy, there is little reason to fixate on 
the World Court’s contentious jurisdiction If the real issue is judicial (de) legitimation, 

“Lauttipachu mpm note 25, pasmn. Set also GowUand-Dcbbas, supra note 4, 21 670 
As suggested in Scott, supra note 1, at 133 n 409 As the Memorial indicates, however, this does not 
necessarily apply to the effect oT an IQ determination regarding pis cogens Id. at 133-59 

Indeed, the Orders on provisional measures in the Lockertncznd Basma cases reflea the Court’s desire to 
inmi (he scope of these cases Bosnia’s case has been reduced, on jurisdictional grounds, to issues directly 
from the Genocide Convention Sot Orders of Apr 8 and Sept. 13, 1993 ICJ Rep 3. 325 The Court 
has also limited Libya s cases against the United States and the United Kingdom to action under the Montreal 
Comentton See Lockerbie, 1992 ICJ Rep 3, 114 

So, eg, de Waart, supra note 19, at €2 (ennazmg the Orders for "negtigen[ce] in protecting the sover- 
eignty of member slates") 

4| Franck, supra note 5, at 218-19, Franck, supra note 4 

e S » Reisman, Guts, supra note 4, at 90-94 (criticizing the Orders far Jack of deference to the Council) 
Even within the United States, it is well to remember that it was not until its decision in 0nrf£cstt in 1857, 
os yean after Marbury was deaded, that the Supreme Court was again to find federal legulatiaii uncomtrtu- 
hemai Scott v Sandford, 60 U S (19 How ) 393 (1857) 

Reiunan, Gnsis, supra note 4, at 97-99 
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not the threat of a binding finding of nullity, many pronouncements that the World 
Court might foreseeably make may either help or hurt the Council’s image from an 
advisory opinion critical of the Council, to a decision dismissing either a request for an 
advisory opinion or a contentious case inciden tally casting doubt on a Council action, or 
even to a decision affirming the Council’s edicts but containing dissenting or concumng 
opinions that give its actions a particular interpretive gloss 

It cannot be assumed that the Court's advisory jurisdiction poses no threat to the 
Council 14 While the Council would not ask for an advisory opinion if the nsk of embar- 
rassment were too great or the possibility of an adverse opinion unacceptable, ns imnal 
assumptions — about either the course of future events or the ultimate scope of the 
Court’s opinion — might prove wrong Yet, given the level of compliance with the Court’s 
advisory opinions and the difficulty of enforcing its contentious judgments, the Council's 
options might be, in practical terms, as constrained by an advisory opinion as they 
would be by an adverse decision in a case like Lodterbu 4 * Ignoring the Court’s advisory 
jurisdiction in this connection seems shortsighted in view of the importance thatjuiudic- 
tion has had in developing UN institutional law" Indeed, some of the more danng 
teleological interpretations of the Charter have come in the form of adwsoiyjudgmenis, 
per hap s the Court, when asked an abstract question in a technically nonbinding 

context, is freer to roam n 

One should also not ignore the potential for development of that mode ofjunsdicuon 
Although advisory opinions are limited to issues arising directly under the requesting 
organ ’s iunsdiction, m the future UN organs or other organizations might be mom 
danng m their interpretation of what lies within their competence Even so lmuted, 
there are plenty of advisory questions another UN organ such as 

international organization might pose that overlap™* the scope of the Council sopera- 


« Rnnnan .ckmmtedge. the potent! W 

**■ — - - ■ m * ,hro8 

‘ ,a *“ Mudf of international m „mmonzl law b«n 


P Hamer. TAdofftal Engel ed , 1964) me «un * ~ ~ ^thomed to i™“*‘ 
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Dons Even today the Court faces two requests for advisory opinions that could prove 
embarrassing to permanent members of the Council, if not the Council itself the re- 
quests by the General Assembly and the WHO regarding the legality of the threat or 
use of nuclear weapons 48 It is easy to imagine requests for advisory opinions by other 
organs that might affect the Council's activmes or future options 49 
By the same token, the World Court’s right to critique the Council should not be 
premised on the proposition that the Court is the "only msutution" capable of verifying 
the law As the drafters of the Charter conceded, the usual test for consutuuonaltty is 
"general acceptance," and, given the paucity of cases that reach the Court and the 
need for day-to-day decisions, each UN organ is usually m charge of ‘ ‘verifying legality” 
and typically does so without incident 80 As U S constitutional scholars have noted, 
institutional pracuces have had as much (or more) to do with certain constituuonal 
developments in the United States as the U S Supreme Court 51 Given the huge lacunae 
in case law and its haphazard nature, it is unwarranted to assume that consutunonal 
development or innovation necessarily relies on a judicial imprimatur or that the legiti- 
mation of such developments requires a court's blessing That notion is particularly 
problemanc in the context of the United Nations and the Security Council — where the 
Court’s involvement, given its junsdicbonal limits, is necessarily attenuated when it 
comes to judging the Council's acts, where some chasms m the law of the Charter are 
wider than any gaps inUS constitutional law, and where many of the consutunonal 
innovations in practice have not involved the Court's pamcipabon 58 Those whose 
lodestar is Marimry v Madison might also remember that the Supreme Court’s opinion 
m that case merely presumed that the U S Consbtnbon's indeterminacy on judicial 
review should be resolved by having federal courts independently review the Consbtu- 
bon As Laurence Tribe has noted, no one, including Chief Jusnce Marshall, has yet 
demonstrated that the very premise of a written consbtubon would be disserved or 
that legislative power "would necessarily be unbounded if Congress itself judged the 
consbtubonahty of lis enactments” — and, in feet, certain constitutional systems have 


“IQ Communique No 94/24 (Dec 23, 1994) (request bawd on GA Res 49/75K (Dec 15, 1994)) For 
one view of the wide range of issues posed by these cases, see Nicholas Rostow, The World Health OiriUim, 
uxM'nwtmal Court oj Justus, end Nudear Weapons, 20 Yus J Ifrr'l. L. 151 (1995) 

Consider, hypothetically, a WHO request for views on the health impact of a particular sanctions regime, 
or a request by ECOSOC directed at economic effects, or a request by the General Assembly relating to 
oinaniMiti effects These requests could also someday come w the form of jus cogens challenges under 
cle 53 or 64 of the Vienna Convention on the Law of Treaties between States and international Oigantza- 
SiiSvmE 1 Inte mational Organizations, Mar 21, 1986, UN Doc A/CONF 129/15 (1986), refmnUdm25 
T" 1 543 U986) Article 66 of die Convention envisions advisory opinions directed at testing the consistency of 
treaties with jus cogens (under either Article 53 or 64 of die Convention) and provides that any such 
<wsory opinions would be “accepted as decisive by all the parties to the dispute concerned ’’ 

oie, however, that the potential for judiail delegmmation because of the Court’s response to such wide- 
Cnt^o Q P in »w» a particularly severe As James Boyd White has noted in connection with the U S Supreme 
*“"? 10 *P eaal »pert»c and angular relevance might be lessened if it opines in the abstract 
jameshovd White, WHen Words Use Thor meaning 264-65 (1984), see also mjm note 195 

' Lo V ls B SoHN * Rights in Conflict The United Nations and South Ahuca 1-7, 39-61 

Sohn ' Su ^ ra nole 29, passim. 

* B r mce Ackerman & David Golove, Is NAFTA Constitutional', 108Harv L. Rev 799 (1995) (disemsimr 

“f “' CUBVt P™""* on treaty power), Pmup BonBrrr, Consttiutiowl 
C m,™,. ("“Momtendmg lhal there are constitutional gaps so vast in U S Supreme Court precedent that 
mu *I bote internalized certain limits) preceueut mat 

preoccitoarmn 0 n? t '“ t fl5 on » 0lulI 0 ni > innovations) Louis Sohn has noted that there is an unfortunate 
q “? “y"* 8««rany, to the detriment of dose senrnny of the daj^S 
227 ' dCT '’°P Tntnu undertaken by other organs SOHN, supm state 50, al 174-75, Sohn, supmtuu 
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that its inherent "incidental” power to determine the propriety of its own jurisdiction 
(i competence de la competence) permitted review of the legality of the Council’s actions in 
establishing the Tribunal 60 It then proceeded to find that the Council’s powers, while 
not ‘'unlimited,” encompassed the creation of a judicial tribunal as a measure "not 
involving the use of force” under Article 41 of chapter VII 01 Perhaps most interestingly, 
the appeals chamber found that the Tribunal had been "established by law” because it 
was created with “foil guarantees of fairness, justice and even-handedness, m foil confor- 
mity with internationally recognized human rights instruments ” 62 

While the Council did not establish the Yugoslav Tribunal to buttress its own legitimacy, 
this and other subsidiary bodies were created as mechanisms for more impartial and 
apolitical judgments than are possible within the Council 63 Through these delegations 
of authority foe Council has created potential alternatives to its own politicized pro- 
cesses 64 As foe Tribunal’s decisions issued to date suggest, in at least some of these 
instances foe body is “subsidiary” m name only and can render final judgments that 
even foe Council is not authorized to disturb — and that m turn can disturb the Council 
by suggesting limits on its powers w 

Even assuming that international legality needs a more judicialized, "neutral” verifier 
of legitimacy than a self-judging UN organ or a subsidiary organ that owes its existence 
and mandate to the Security Council, the Court need not remain foe only possibility 
Indirect challenges to Council actions might be brought through ad hoc or other arbitra- 


has the power to create a subsidiary judicial body; and that the principle of jus de non euocando (requiring that 
accused be tried by regular and not specially created courts) is not applicable to action under chapter VII 
tf^paras 16,17,19,23-27.35,37 

Prosecutor v Tadic, Case IT-94-1-AR72, paras 18-22 (Ocl 2, 1995) In so doing, the appeals chamber 
rqected the trial chamber s resort to the political question doctrine and affirmed that the first obligation oF 
any court u to ascertain its own competence Id . para 18 The appeals chamber rejected as irrelevant the 
prosecutor's plea that the Tribunal was not established to scrutinize the actions of UN organs Id., para 20 
Significantly, in deciding that it hadjunsdiction to consider this question, the chamber ated the ICjTs Advisory 
Opinions in Namibia and Effect of Awards Id, para 21 

Id., paras 28-36 It further found that the Council is empowered to turn to a judicial body as its instrument, 
ating once again the ICJ’s Effect of Awards Advisory Opinion Id, paras 37-38 
w P 2 **- 45, set also paras 46-47 

&*, eg, id, paras 37-38 (arguing that, while the Council is not provided with judicial powers, it can 
tu ‘J to judicial bodies to fulfill its purposes) 

These bodies have not escaped criticism Iraq and others have criticized die one-sided nature of the 
mandate and structure of the Compensation Commission — which gives Iraq little say in the Commission's 
wotk and fails to provide for consideration of any claims by Iraq or Iraqi nationals, including claims stemming 
trom alleged violations of humanitarian law by die allied forces durmg the Persian Gulf conflict Set, e g, UN 
(1991) (letter of Apr 6, 1991, from Iraqi Minister of Foreign Affairs to UN Secretary-General 
snd President oF the Security Council), Murphy, supra note 9, at 238-39 See also Frederic L. Kirgis, Jr , Qasms 
totUmenl and the United Nations Legal Structure, m Compensation Commission, supra note 58, at 103 (criticizing 
S ' i° an,on 8 ot * ier thutpp the lack of procedural safeguards within the Compensation Commission) 
inuiarty, the Boundary Commission’s limited mandate assumed the legitimacy and legal status of a treaty, 
W rf “*9 comcate( ^ Doc S/22456, supra Observers of sanctions committees have criticized the methods 
ana procedures under which these committees operate and ha\e recommended changes to encourage transpar- 
cy and consistency Michael P Scharf & Joshua L Dorosm, Interpreting UN Sanctions The Rulings and Rale of 
wrrugwfcwa Sanctums Committee, 19 Brook. J Int’l L. 1 (1993) Some of these problems may be resolved if 
Ca J K l bod 1 ** develop processes more akm to those deployed by administrative courts Cf Maura 
rrj F 'f ndamenla ^ Guarantees of the Portia m Cnnl Litigation Comparative Constitutional, International and 
at trends, 25 St AN L Rev 651,686 (1973) (discussing such transformations within domestic legal systems) 
wa ^j 8 * 50 cnncizc d aspects of the Council s procedures for handling war enraesm the former Yiigosla- 

Fnr im' * ?' dC Waart * su P Ta notc 19, at 63-64 (cnticizmg the establishment of the Yugoslav war crimes Tribunal 
ot taking mu> account the vox popuh* of the General Assembly), ABA Section of International Law 
F olnL^^*vi ^1CE, Report of * THE International Tribunal to Adjudicate War Crimes Committed in the 
'wu* Yugoslavia (1993) (noting some potential problems with protection of defendants rights) 

, n . ‘i* 1 lu ^ ra at n *>ies 59-62 Once ad hoc war crimes tribunals are established as ‘independent,’ their 

Dependence cannot be trammeled See generally Effect of Awards. 1954 IQ Rep 47 
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lions'* or before other institutional fora 67 From the standpoint of the Council's and the 
system’s legitimacy, we might be as concerned about such challenges as by the potability 
of litigation m the World Court Indeed, given the jurisdictional hurdles to successful 
pursuit of a contentious case before the Court, the prospect of such challenges— admit 
tedly meager— is worth as much attention as cases before the ICJ A party to the Chicago 
Convention, for instance, might bring a challenge, culminaung m arbitration, that casts 
doubt on the legality of a Council sanctions program directed at international avtauon ® 
Depending on who participates, the legal or polmcal impact of such arbitral findings 
might be considerable Arbitral cnuctsm of Council action could even be seen as having 
the benefit of greater neutrality than the Court's, unlike ICJ judges, such aibitratots 
would neither be part of, nor compensated by, the US system they would be omening 
National courts may also be the fora for (de) legitimation of the Council's edicts 17 ' 
Review by the IQ also needs to be seen on a continuum with nonadjudicative modes 
of (de)legitnnation, including unilateral disobedience by members w The threat to the 


“ For a summary of some of these possibilities and their potential significance, see John H Barton Ic Bin) 
E Carter International Law and Institutions for a Nm Age, fit Can LJ 535 (1S93) One nnit d cim non, for 
example, dispute! brought under bilateral investment mahes (BJTs) or treaties of Friendship, conmeice ane 
navigation (FCNa) by parties anxious to teat the brans of Council economic sanctions or 
FCN, typically grant a pnvate right of action, at lean m XI S eourn, while BITs gm mvestonlhe 
treaty saolabonsto arbinaoon A pnvate mwator'l arbitral claim agamst a state ihatimrotaaCmmol rewlolion 
as adefense to its BIT ohbganon to permit the See transfer of profits might be brought, 
th * resolution's pmported dnec. effect on pmrne pmm. and tar contracu In rntne erne, the tomd bo 
anticipated these poisibiliucs and has attempted in tenmnale pnvate nghu of tenon m 
Ssy SO Rea 687. para 29 (Apr S, 1991) 

equally wrflmg to depnve pnvate panic, of any ngbts under earning hemsa or oftm 1^ wnmini ^ 
23 dotta no. expbeitly mtheate that them arsons might undent *r 

note that the effect of the termination nr such pnvate rights of anion goesbeyoM P ™X7> mteiuirtatioii 
^rems^y hspracnce.rf.hn mdivjdual tusrt by ^ 

of the scope and domestic effect or Council reaolunona has hern broid |y, the 

Se Omnc4 untariuJ. may have no renurdy eren when a .tarn ha. apphrd the «utr 0 cn mo braamy, 

d ‘.T« 

GATT party's accusation drat terrain measures were not requmed hy the Conned hut ant oemg 
^“ntenranona. Do. Avranon, Dec 1, 1M6. An. 84, 61 M. I* .5 «* » PI* 
^“g! Diggs V shuh,. «0 F2d 461 (DC Cir 

unenforceable in the face of a UtetnMime federal statute), People of&V*" nmemsed by the Counal and 

502 F2d 96 «. o. _««> 


Supervision, supra note 19. at 2m. ~ actwoa of orpna^oota), ^ ofptftf* 

to give domesne courts e larger role m l ep«wm g tnc* g,.# ((tiaBS ^ me ill, soil 

S^mtarjUtdimaa rartm *■. valnoos, OnaMmatmlthetLO Salem 4 duuncme meli«l> 
access to CSCE meeonp), , international Labour Organuano n ntpeortotl 

7mM<, mid at 99 tngmurabon.) *£&?#** 
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Council's legitimacy is not necessarily greater when it is posed by an adjudicative body 
Threats might be more senous when members take the law into their own hands and 
foil to abide by the Council's edicts because they perceive these to be illegal and/ 
or unjust — as is suggested by the questionable compliance with many recent Council 
resolutions by recalcitrant targeted states or third states unwilling to bear the pain of 
sanctions Moreover, lack of compliance is not necessarily limited to nonpermanent 
members At this wntmg, the U S Congress is mounting an assault on the Executive’s 
power to engage in UN peacekeeping, especially the President’s power to commit troops 
or finances 71 mile realists may be correct that the prospective withholding of financial 
or other support for Council initiatives, not some possible ICJ decision, is the most 
senous ongoing threat to the future efficacy and legitimacy of the Council, they do not 
adequately explain why judicial review is the worse of the two delegiumaung evils 
Finally, greater attention must be paid to the connections between complaints about an 
“unrepresentative” Security Counci and proposals for judicial review "Democratizing'' 
Council reforms and judicial review may not be lmked merely by cause and effect. It is 
not dear that procedural reforms of the Council's operations can serve as a substitute 
for judicial review 72 Nor is it clear that judicial review will necessarily ameliorate com* 
plamts about the Council’s lawmaking " Judicial review and “ democratizing” reforms 
may not be rival formulas to solve a common problem — the flagging legitimacy of the 
Council — but symbiotic phenomena As Joseph Weiler’s accounts of the history of judi- 
cial activism within the European Union might suggest, the effects of more assertive 
judicial review of Council action may be “bidirectional and even circular 
While in some instances ICJ review culminating in an affirmation of the legality of 
Council action may, as legalists suggest, legitimize the Council, the long-term effects are 
less dear Judicial review by the ICJ, far from being an “answer” to those seeking to 
buttress the Council's sagging legitimacy, may promote more strident cries for an in- 
crease m the number and diversity of permanent members holding the veto power, or 
at least demands for active participation by more UN members anxious to assert their 
political voice (as through greater General Assembly involvement in issues relating to 
peace and security or through reforms m the membership of the Court and the Council} 
Faced with the prospect of “ constitutionalization ’ ’ of the UN system, nonpermanent 


71 Set, e.g, International Peacekeeping Policy Act of 1995, S 420, 104th Gong , 1st Se» (1995), National 
Security Revitalization Act, HR. 7, 104th Cong , 1st Sms , and Peace Powers Act of 1995, S 5, 104th Cong 
IstSeu For background, ice Wash Wkly Rep, Nov 1994-May 1995 
” Compare Reisman, Cntu, supra note 4, at 98-99 (proposing an "informational loop" between the Council 
and the Assembly) mth Bowett, supra note 4, at 97 (advocating judicial review since there is no guarantee 
k? 31 ughts wiU be protected by the * political * Assembly) 

<y Franck, supm note 4 

14 Generalizing from the EU experience and inspired by Hirschman's work on 1 exit and voice' in other 
disciplines, Joseph Weiler has suggested that lawmaking b) international bodies may follow a peculiar dynamic 
successful international organizations evolve into effective lawmaking institutions when members forgo their 
sovereign option to "eat” (either totally or selectively} and opt instead to correct organizational inadequacies 
by exercmng a greater “voice” in the organizations’ deosion-making processes J H H Weiler, The Transforma 
non of Europe, 100 Yau L.J 2403 (1991) (drawing from Albert O Hirschman, Exit, Voice and Loyalty 
Responses to Decuke in Firms, Organizations, and States (1970) ) Weiler argues that the more an mtema- 
Uona! organization successfully "legislates" (in the sense of promulgating rules that are binding both on and 
Mthin states), the more members consciously involve themselves m the organization's ways of making law Id 
at 2460-67 He argues that at times the relationship between legal and political developments in the European 
Union was “bidirectional and even circular, * with the "integrating legal developments at least indirectly 
influencing] the disintegrating political ones " Id at 2426 See also David J Gerber, The Transformation of 
European Community Competition Law * 35 HaKV Ikt l LJ 9" (1994) (applying Weiler s msigbts and finding 
similar bidirectional effects among Court, Commission and national institutions) Weiler ’s ideas may also find 
*ome resonance in the work of those who have examined the evolution of judicial renew m domestic legal 
»y»tems, especially the constitutionalization of formerly socialist states Set, tg , William Kitchm, fitofcfuAing 
aruf Exerasmg Judicial Review in the Samel Union The Beginnings, in Comparative, Review, supra note 47, at 59 
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members might, over time, seek a greater voice in the formulation of Council decisions " 
Faced with judicial review, even permanent members might seek changes in the structure 
of the Court Without some attention to this need for a greater "voice,” the ultimate 
legitimacy of the Charter scheme may suffer 
On the other hand, in the short run ICJ judgments that critique Council action could 
undermine institutional legitimacy, as the realists argue But the long-term effects are 
less dear As judicial review has done within the European Union, ICJ review, particularly 
if combined with restructuring proposals to give more members a greater voice in the 
Council (or even perhaps the Court), could legiumize the consutunonal order, help 
avoid unilateral resort to self-help measures in defiance of the collective security system, 
and strengthen, not weaken, international law ™ Without knowing whether one is ad 
dressing the short or long term, and whether or not one is annopaung restnictunag 
combined with more robust forms of judicial review, it is hard to tell whether “judicial 
review" wdl be detrimental or helpful to the Charter order 


II Textual Determinacy and Judicial Legitimation 

Those considering the issue of judicial review rely on the Charter’s text and htstoiy 
for two purposes Fust, they rely on these texts, and their alleged (indeterminacy, to 
come to distinct conclusions about whether it would be permissible for ICJ judges to 
engage in “judicial review ” Second, they rely on these texts, and their alleged (indeter- 
minacy, to come to diffenng conclusions about whether ICJ judges have anything to 
contribute to the question of the Iegsihly of Council acts, that is, to determine whether 
ICT judges could engage in “review” even if that were permissible 
As the differing conclusions suggest, one can scarcely rely on the Charter s text or 
emanations from the Charter’s negotiating history to come to any practical conctawo 
about the Court’s options 77 Such textual or formalist approaches focus 0 
lack of exphdt license in the UN Charter for judicial review or on the P res “““ 
behind the founders’ rejection of Belgium’s proposes dunng 
Charter ™ or, altemauvely, on proposed hidden ’’core” meanings in such Charter ten® 
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as "threat to the international peace" or on a presumed license for review inherent in 
Article 25 (making Council decisions binding when "in accordance with the present 
Charter*’) All these approaches are question begging, attractive only to the already 
converted on the advisability of judicial review The Charter’s negotiating history, even 
if relevant, 70 is sufficiently ambiguous to permit many avenues of redress in the ICJ, with 
the possible exception of an "established procedure" under which all legal questions 
are routinely passed upon by the Court 80 

The importance of the supposed lack of constitutional warrant for judicial review lies 
m the eyes of the beholder Many domestic courts and even some international tribunals 
have assumed, without formal constitutional warrant a license to engage m constitutional 
review or have considerably expanded a constitutional license explicitly conferred 81 The 
ICJ itself and the United Nations as a whole have often engaged m creative interpretations 
of the Charter, creating doctrines and powers out of whole doth, without Charter amend- 
ment or explicit Charter license 82 The real question is whether and when to engage m 


" w Cf Certain Expenses, 1962 ICJ Rep at 184-97 (Spender, J , sep op ) (giving reasons why reliance on the 
presumed anginal intent of the Charter drafters is "beset with evident difficulties ') 
w See, eg, Watson, supra note 4, Scott, supra note 1, at 82-87 Reacting to the ongmal Belgian appeal for 
regularized Court renew of Council action ( set supra note 78), the U S delegate indicated that 

He did not interpret die Proposals as preventing any state from appealing to the Internationa) Court of 
Justice at any time on any matter which might property go before the Court. On the whole, he did not 
consider the acceptance of the Belgian Amendment advisable, particularly since he believed that the 
Secuntj Council was bound to act m accordance with the principles of justice and international law 

Doc 433. m/2/15, 12 U N C J O Docs 47. 49 (1945), iff also Doc 87S, IV/2/S7. IS id at 653 (1945) The 
subcommittee examining the issue at the time rejected the Belgian proposal but decided to approve the report 


on interpretation of the Charter which suggested that if two member states are at variance concerning 
the interpretation of the Charter, they are free to submit the dispute to the Court, andthattf two organs 
are at variance concerning the correct interpretation of the Charter they may either ask the Court for 
an advisory opinion, establish an ad hoc committee of jurists to examine the question and report its views, 
or have recourse to ajomt conference 

W. at 654 This record implies that those involved in the drafting most probably did not intend to vest the 
at 203 CXC * USIVC P°" er w provide an authoritative interpretation of the Charter " Sohn, supra note 29, 

1 For constitutional developments within the European Union, see Weiler, supra note 74, Joseph H H 
Waler, Eurocrat) and Distrust Some Questions concerning the Role of the European Court of Justice in the Protection of 
mihin ** Lt & 1 0nter 0 /^ European Carrmumba, 61 Wash L Rev 1103 (1986), 
MUM* The Essential Function of Federal Courts The European Union and the Untied States Comp a red, 42 
AM J Comp L.295,esp 340-46(1994) Indeed, Dubmsky argues that the European Court ofjuslice’sjudicia] 
actatnn is m part due to the open-ended principles contained m the treaUes it has been expounding Id. at 
o4o For other examples of the assumption of judicial review powers without explicit constitutional variant, 
see Allan R. Brewer-Carias, Judicial Review in Comparative Law (1989), Judicial Activism in Comparative 
l “*? WE (Kenneth M Holland ed , 1991), Comparative Review, supra note 47 

a !°S^ wc hw de facto amended the Charter provisions on deployment of UN forces pursuant to 
Article 43 agreements and at the direction of a Military Staff Committee, when the Council has delegated 
important functions to judicial and quasi judicial bodies such as an international criminal court, a compensa- 
°n commission and sanctions committees, when the Council has taken purportedly binding action under 
cnapter VI when the Organization has resorted to budget making by consensus instead of the two-thirds vote 
™ 0nCd J n ****** 18 wtl * n u cr * alcd peacekeeping out of an imagined 'chapter VI and one-half" 
ana ln suted on forceful implementation of sanctions pursuant to a nonexistent “Article 41 and one-half , 
UlC has managed to seat Russia instead of the USSR as a permanent member despite the 

rang or Article 27, and when U has resorted to 'peacekeeping with teeth ' in situations probably never 
^tempUied by the framers — as in assistance in humanitarian crises (UNI SOM It m Somalia, UNPROFOR in 
that*? « J n ?£ 0n5e 10 P™* a Sgtesnon (UNlkOM m Iraq)— the burden appears to be on those who insist 
n , * ” eea a Charter amendment to permit the Court to interpret the Charter For other examples, see 

chanm>< > tT» ?? a ^ 26 “ 29 (contending that the UN Charter, in its 50 years, has seen more interpretive 
, 8 Constitution in 200), Helmut FreudenschuB, Be turn Unilateralism and Collective Secants 
om Z?,?? ? i Fme ^ the UN Security Council, 5 EUR J Int'l L. 492 (1994) (sun eying the Council's 
cream™, dc P lo 3 rmcnl of force «nce Aug 5 1990) See also Kirgis, supra note 3 Such constitutional 

aosent lormal amendment also undermines one conceivable rationale for denigrating judicial review. 
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such creative mterprctauons It is time to begin addressing exactly why forma! Charter 
amendment is needed for “judicial review" to occur 11 

Similarly unsatisfactory is the attempt to rely on textual determinacy to decide whether 
ICJ judges have the tools to review Council acts Realists contend that Article 39 and 
chapter VII generally arc so “clastic" that there is nothing to review and no rules to 
apply For them, to give ICJ judges the power to fill the Charter’s vast normative gaps 
would contravene the Charter scheme since, for good or ill, the Charter accords power 
and primacy to a pohucally accountable body, the Council, and not to unrepresentative, 
unaccountable judges Realists question both the existence of rules and the ability of 
judges to function without them 

The argument fails to consider how domesuc judges m consbtubonal and other set- 
tings have dealt with similar challenges or why such comparisons are necessarily inapplica- 
ble to the ON sctbng ** It fails, for instance, to consider how nonmtemauonal scholars 
have confronted similar challenges— as when the role of national judges has had to be 
defended from the claim that theirs is an inherently value-laden enterprise, notamecha- 
nistic one producing right answers under fixed and setded rules * Further, even assum- 
ing that rule skeptics are nght about the "elasuc” content of chapter VII of the Charter, 
not all potentially relevant rights of sovereigns are similarly elasuc or content free Merely 
because some Charter rules arc void because of vagueness does not indicate that ah 
sovereign rights are “ Realists’ arguments would be more satisfying if they explained 
precisely which msututional or other flaws prevent ICJ judges from doing _v.hatnat.onal 
judges do when intersuecs in the law must be filled Are they claiming that l<3j»V 
have no new or distinct perspectives to bear on an issue such as the legality of Ctmncd- 
approved sanctions agamst Ubya?" Or that ICJ judges inhabit a 
generating legal dctcrminauons perceived as "objective and therefore worthy ng 

°Thafsomc of the rules in the Charter may be textually “mdeterminate" doe. not 
foreclose the propriety of judicial review The iq, other international tnbunals and 
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many arbitral bodies have all handed down decisions rendered no less effective because 
the rules they were asked to apply were “indeterminate 
Rule skepticism proves too much If indeterminacy alone requires judicial abstention, 
then the Court should probably not have entertained any of the numerous mantime 
boundary disputes it has resolved over the years Although the Court has arguably not 
carved out clear rules regarding the role of “equity** in such demarcations/ 0 its success 
at settling these disputes has not been damaged thereby and their resolution remains, 
for most observers, the Court’s most singular contribution As these cases suggest, courts, 
including the World Court, are not just rule clarifiers they are dispute settlers and their 
achievement and prospects may be evaluated on a basis other than whether their opinions 
produce determinate rules with predictable application Moreover, if the rule skeptics 
were nght, the Court would have no business adjudicating even those disputes which 
the Council invites it to consider If questions presented under Article 39 or chapter VH 
are nonjustiaable, the Council’s permission would not make the underlying norms any 
more determinate 91 Worse, indeterminacy would also bedevil Council efforts to submit 
“legal” disputes likely to endanger the international peace to the Court under chapter 
VI The challenge is to examine the legitimating powers international courts do have— 
despite indeterminacy — and explain why those powers fait before the Council Without 
isolating those criteria that make only certain types of its judgments “legitimate” and 
legitimating, it is impossible to say that the World Court should not hear cases merely 
because the Council is involved 

Even opponents of judicial review implicitly acknowledge that rale indeterminacy is 
not the problem it appears to be Realist proponents of Council supremacy note, for 
example, that the Council cannot impose an absolute embargo denying a targeted 
population access to medicine or food, in violation of peremptory norms of the Jaws of 
war and/or human rights, and that its actions must generally be proportionate to the 
aims sought They also contend that the Council must respect some essential core of 
sovereignty so that targeted states are not deprived of their nght to statehood, including 
their nght to self-preservation and to manage and govern their temtory 92 These argu- 


w Thu assume*, of course, that some international legal norms are not ‘indeterminate " For an examination 
of the alleged “indeterminacy" of virtually every rule applied by the World Court, see Marxti Kosrenniemi, 
From Apology to Utopia The Structure op International Legal Argument (1989) For a look at the 
‘indeterminacy" of many human rights norms, see Bruno Sunma, International Human Fights and General 
International Law A Comparator Analysis, m 4 Collected Courses of the Academy of European Law, bk. 2, 
at 153 (1995) As both Koskenntemt and Sttnrna would concede, that both ICJ and human rights judges have 
gwen content to "indeterminate" norm* has not prevented the successful resolution of the underlying disputes 
See. eg, L D M Nelson, The Roles of Shinty in the Dthmtation of Maritime Boundaries, 84AJIL 837 (1990), 
Jw Schneider, The Gulf of Maine Case The Nature of an Equitable Result, 79 ApL 539 (1985) 

Cf Reuman, Gnu, supra note 4, at 88-89 (suggesting that in LoAerbutypc cases the proper course for 
the Court is to dmne the Council’s intent) Thu course requires that the Court make initial judgments on 
whether and what the Council wants reviewed These determinations may themselves undermine the program 
of the Council since « may fed to anticipate the scope of the Court s subsequent judgment and might be as 
embarrassed by the result as by an uninvited ’ judgment This result u made more likely by the difficulties 
of any judicial attempt to divine the Council's intent" To do so, the Court probably must determine, for 
example, the significance and status of interpretive statemen is by the Council s President — itself a controversial 
t=ue See, eg, Anthony AusL The Procedure and Practice of the Security Council Today, in Colloque, supra note 
4, at S65, 370-71 Certainly, its secretive consultations, the usual absence of legal advisers, and the lack of 
apeed records of nonpubhc deliberations make study of the workings of the Council exceptionally difficult 
*fj eg, id at 366-68 Further, to the extent the Council's decisions, such as die imposition of complex 
«ncbons against Iraq m 1991, need to be interpreted in light of underlying reports by the Secretariat, 
intriguing difficulties would arise for the Court if those reports were alleged to have been drafted with 
subsequent interpretation in mmd 

Set, eg, Herdegen, supra note 4, at 154-59 Sur defends the legality of the Council s comprehensive 
measures against Iraq after the gulf war on the grounds, among others, that Resolution 687 required Iraq’s 
acceptance" of its provisions, that the Council did not itself ‘ establish" Iraq's boundary with Kuwait, that 
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men is accord with legalists’ views that the Council is not omnipotent and that some legal 
limits to its powers and competence exist Where realists disagree is on the legitimacy of 
Council self-judgment 

On tlie other hand, merely affirming that rules exist forjudges to apply— as some 
legalists do— does not indicate that the UN Charter creates an “etal de droit" with 
built-in separation of powers That the Council might be limited to action permitted by 
the Charter or intcrnauonal law or that the Council's msutuuonal practice might plana 
bly be said to rest on principled and articulable standards does not address the IQJ's 
proper role 05 Textual determinacy is not the key here, either M If, as legalists argue, the 
1C] lcgiumwcs the rule of law, a more important quesuon is that posed by some domestic 
scholars in the context of nauonal courts by what pncea does it do so? If, as some 
suggest for domestic courts, the role of the ICJ should be to promote perceptions that 
help ensure that the subjects or law need not be coerced into obeying it, how does the 
Court best accomplish this purpose? 91 

More generally, the legalists' view of the Court’s Icgitimiang role is less persuaswe 
than rt might be for failure to articulate more precisely what “legitimauon” means m 
this context As Joseph Weilcr has noted with respect to the European Union, there are 
various possibilities "democrauc legitimacy" generated by perceptions of real paruopa- 
non in governance, "formal legiumacy" generated by results produced from insbtatmn. 
or systems created through democrauc processes, and social 
empirically determined sooal acceptance, which occurs when releran 
commitment to and acuvely guarantee values that are part of the general pohucal atom 
(such as iusucc, freedom and the general welfare) 99 The first two are 
{he UN level smec the Security Council (and, arguably, the Q^amaauon genrfy 
not designed to be a democracy m the sense of equal participation J* 
states Moreover, even if the Article 2 P 000 ? 1 ' ° f J *e Coimol's 

the normative goal of the Charter, to he gwen Effc ^W ^ o^apatioa of states' 
membership and voting slmctureit is oXm mucbslone for 
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legitimacy In an age of human rights and relativistic conceptions of "sovereignty,” 9 ’ 
why should state<entnc notions of “democratic” governance be central to the Court’s 
determination’ If the Council, with the full concurrence of a majority of the General 
Assembly, were to consent to genocide, should the Court affirm the legality of that act’ 
Yet, to the extent the Court considers other values, aside from "democratic" participa- 
tion by a sufficiently diverse body of states, which values should these be’ Is there 
agreement on the touchstones for "social legitimacy" that the Court would confer’ 
Without a clearer description of the Court's mission and how it is supposed to accom- 
plish it, one is hard put to discern which of several theoretical justifications for judicial 
review legalists have m mind (or, for that matter, which model of judicial review realists 
are intending to refute) The possibilities include (1) a consent-based model, grounded 
in the proposition that whatever the Court does is ultimately subject to correction via 
amendment of the Charter; 99 (2) a minority protection model, under which the Court’s 
role is to protect a parbcular state or minority group of states whenever the majontanan 
or hegemonic processes of the Council threaten their rights, 99 (3) a participation-based 
model, under which the Charter scheme is premised, more narrowly, on sovereign 
equality as to participation in UN governance, so that the Court is authorized to step m 
only when a stale's participation rights are denied (but is not authorized to alter the 
substantive outcomes produced by those processes), 100 (4) a teleological model, 
grounded in achieving international peace and security at all costs, 191 and, most broadly 
of all, (5) a nghts-based model, according to which the Charter is ultimately grounded 
in protecting the human nghts of people, not states, and which authorizes the Court to 
review all legislative outcomes, including those produced by the Council, for consistency 
with these norms I<K Each of these presents a very different conception of the Court’s 
(de)legmmation role 

Moreover, even if one of these models seems most appropriate, legalists need to 
demonstrate why, of all possible adjudicative (de)legibmabon fora, the ICJ is the best 
or most capable of being the last-resort defender of the chosen model The ICJ seems 
an awfully slender reed on which to place such reliance If the rule of law depends 
ultimately on the ICJ and its meager caseload as "last-resort defender,” it is m trouble 
urely the realists are right to be skepbcal about the abitity of the Court to adopt at 
east some of these legibmabon models While the Council's ’ 'quasi-judiaal” determma- 
bons such as its findings on Iraq's financial Uabibbes"’’ — might bear legal scrudny 
under each of the legibmabon models noted above, its more politicized (not to say ad 
°e) judgments — such as the decision that there is sufficient political will to authorize 
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sanctions against Libya but not against, say, Israel for its alleged international law 
violations— arc difficult to scrutinize from a judicial perspective Indeed, disentangling 
the difference between a quasi-judicial and a political judgment is itself problematic, 
and problems with the distinction do not necessarily lead to finding mast disputes 
justiciable — especially given the absence of a dear "equal protection" type ofprmo- 
plc in the Charter (except the Aruclc 2 reference to "sovereign equality") 1W A frontal 
attack on the Council's alleged "double standards" is an unlikely place for Council/ 
Court mtcracuon Few litigants are likely to go to the World Court to insist that the 
Council is legally obligated cither to make an Article 39 determination or to undertake 
specific Article 41 or 42 action, and fewer still will be able to find ajunsdictional basis 
for doing so 107 


III The Many Modes or Council-Generated “Law" 

ICJ judges may find it increasingly difficult to avoid “reviewing" Council action not 
because of a likelihood of relatively direct challenges like those brought initially by Libya 
and Bosnia, but because the law they may be asked to review relates to or relies on 
Council determi nati ons “Judicial review" in this broad sense, rather than in the narrow 
sense of MaHntrj m which a court finds aeuon unconsutuuonal and void, is probably 
not an option dial the Court can choose to forgo As the Council generates more law, 
ICJ judges, elected to decide the law, mil find it difficult to avoid reexamining some of 
that Council-generated Jaw 

Particularly since its reactivation after the Cold War. but even before, the Conned, more 
than other UN oigans, has been generating abundant instmidonal law and 
precedents The instances are so numerous that they require but short summtuy here 
Although the Council is not required to Bnd a breach of mtemaMnal law mart 
scveral^cascs it has found such breaches (e g , in connecdon with Southern Rhode®., 
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South Africa, Iraq, the former Yugoslavia, Libya and Somalia), raising obvious quesuons 
about whether the activities that prompted Council actions should generally be regarded 
as violations of mternauonal law and interpretive issues about the nature of those 
“breaches” m each case 109 The Council has usually accompanied a finding of breach 
with a finding of attribution, raising (and perhaps settling) questions that are still the 
subject of debate in the International Law Commission 110 In other cases, the Council 
has gone beyond attributing responsibility to states and has found or suggested that 
individuals may be accountable for internationally wrongful acts (as with the accused 
before the Yugoslav war crimes Tribunal, Iraqi individuals alleged to have committed grave 
breaches of humanitarian law, and Libyan officials allegedly involved in the Lockerbie 
bombing) 1,1 These actions in turn give nse to further quesuons concerning, for example, 
the interpretation and possible development of the Nuremberg Principles such as the 
status under customary mternauonal law, as opposed to treaty law, of individual account- 
ability for "ethnic cleansing" and “mass rape," even in contexts not involving proven 
aggression, 11 '' the scope of humanitarian law (including its potennal apphcabon to 
peacekeepers and other nonparties to the relevant conventions), 1 ' 1 and, in the context 
of Libya, the status of terrorism as an mternauonal “cnme” and the limits of extradiuon 
tof&yis nauonal sovereignty 1,4 In general, the Council’s acuons implicate many issues, 
among others, the existence and content of jus cogens, the effect of Council declarations 
of nullity and their opposabihty; the interplay between Article 41 sanctions and customary 
international law, the legal impact of Council decisions (or indecision) on the termination 
of sanctions, reparations and their scope, the duly to implement Council measures, the 
relationship between Council measures and municipal law and domestic contracts, the 
impact of Council measures on extraterritorial domestic laws and doctrines of extraterrito- 
riality; and reconciliation of Council measures with implementation by regional or other 
organizations and other treaty obligations 115 


™ GowtlamtDebbas, supra note S, at 64-66 
jj"/i at 67-71 

/i at 67-68 See alto Giorgio Gaja, JUJknma mr le r&ti du Consul it SCamU Sans It wmvtl ardre mondial, 
GEnERALE DC DROrT INTERNATIONAL PUBUC 797 (1993) 

tg, Theodor Meron, War Gnrm m Yugoslavia and At Development of Inlemahrmat Lam, 88 AJIL 78 
(1994), Jordan J Paust, Applicability of IniemaUemal Cnmnal Law toEvmll m IhtFomer Yugoslavia, 9 Am U J 
Ihtl L & Poly 499 (1994) , Anne T Goldstein, Recognizing Forced Impregnation as a War Crime Under 
International Law (Center for Reproductive Law & Policy, 1993) 

S’*. tg, Murphy, mpm note 9, at 229-33, Jam Chopra tc Thomas G Won, Sovereignty Is No Longrr 
fomuona Codifying Humanitarian Intervention, 6 Ethics & INTX AFT 95 (1992), David J Scheffer, Toward a 
Modem Dcantie if Humanitarian Intervention, 23 U Tol L. Rev 253 (1992), Juan Antonio Carrillo Salcedo, la 
note du Consol dt Seeunti dans t'orgamsahon tt la regimentation du 1 drat d'asnstante humamtmrt, " m Colloque, 
iu(ra note 4, at 151, Maunce Torrelll, La Dimension humamtam de la stcunli Internationale, m id at 169 
n c 8 , the views of individual judges in Lockerbie, teat at and notes 158-67 See also Gianhlca Burci, 
L™ Memtoumcs of International Peats and Seeimty bj the United Nations Actions by the Security Council under the 
Chcptir VII D f the Charter, in Italian Society for International Organization, Prospects for Reform of 
toeUnited Nations Sbtem 123, 144-46 (1993) 

GowflandDebbas, supm note 3, at 74-90, see also Harper, supra note 3, Kirgis, supra note 3 Even realists 
acknowledge that the Council has been making quasvjudiaal determinations with legal effect, see, eg, Murphy, 
supm note 9, at 210-35, as have the Counal’s subsidiary" bodies. Thus, the decisions of the Compensation 
l-ommission for Iraq may have at least as great an impact on the taw of state responsibility as Ihose of the 
hvn-US Claims Tribunal See, eg, Crook, supm note 58, at 148-50 But set Bederman, supra note 58, at 35- 
(cxpressing doubts about the status of Commission precedents) Some have noted that Council presidential 
Slatcmcnu have also been deployed to make quandegistanve and quasrjudiaal determinations See, eg, Kjruis, 
mpm, at 519-20 6 ° 

Abo an sc with respect to possible limits on the Council's enforcement powers GowllancNDebbas, 
wpo, at 90-94, Kirgis, supra, at 520-39, Gordon, supra note 75, passim. To ate but one example could the 
J*? 11 ™. 10 funds for the payment or claims against Iraq, go beyond its Resolution 778 (which now 
, e “borrowing" of certain Iraqi assets on a temporary bass) and demand the permanent exptopna- 
of an Iraqi assets wheresoever held, including Iraqi embassy bank accounts’ Such action would have 
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similar legal questions '** A. case involving the extraterritorial nature of a state’s domestic 
law, or the scope of jus cogens, or die scope of reparations may require the Court to 
revisit questions raised by prior Council sanctions The Court’s determinations may in 
turn affect the course of future Council activity or its options Whichever body acts first 
has the potential to "check." the other — at least in the sense of imposing on the other 
some need to distinguish or reinterpret what it has done or said in the past These 
aspects of ajudicial — or, if one prefers, a constitutional — system result from die creation 
of a Court charged with examining law, including the law of the Charter, and of a 
Council that necessarily makes it or gives it effect 
The Court has decided that it is not precluded from considering either questions 
relating to peace and security or issues pending in the Council 185 An alternative rule 
instructing ICJ judges to ignore those questions or requiring automatic deference to the 
Council's wishes seems impracticable and unworkable, it tells judges that they may no 
longer fully adjudicate a broad range of basic legal issues What is the Court supposed 
to do, for instance, the next tune a party raises the contentious issue of damages or 
permissible countermeasures for intentionally caused environmental harm’ 1 Is the Court 
not to pass on the question merely because, in Resolution 687, the Council found Iraq 
financially liable for such harm 5 Is the Court instead supposed to affirm, contrary to the 
views of many, that the issue has been resolved in favor of liability in all such cases 
merely because the Council found Iraq liable’ 186 Is the Court free to find that liability 
is due only after instances of aggression’ or only after a chapter VII finding’ or whenever 
damage was intentionally caused’ or whenever particularly grave damage results’ Is the 
Court supposed to consider whether the Council or its members expressed views on the 
subject when it approved Resolution 687’ Is the Court bound by such views no matter 
how ill-considered or contrary to other evidence of the state of the law’ Whatever it 
does, the Court will find it difficult to avoid conveying a message about the state of the 
law on this controversial subject and, incidentally if not directly, on the scope (if not 
the validity) of the precedent set by the Council 
Under the circumstances, the Council alsoneedstobe concerned with the implications 
of possible “judicial review ” In a future case the Council might have to consider, for 
example, whether to make a finding of liability or to authorize sanctions or use of force 
in response to a state’s having placed a mine m another state's harbor without warning 
neutral shippers In such a case, the Council should consider the Court’s Judgments in 
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of “political” acts by an executive once seen as exempt from such review Similar 
evolutionary processes have taken place in international adjudicative fora apart from 
the ICJ 155 

Comparative study of "judicial review” in domestic systems reveals shades of meaning 
in the concept 136 and enormous varieties in methods, even within countries that have 
ostensibly accepted the possibility of a final judicial say over the constitutionality of 
legislation Domestic systems also differ widely in the effect attributed to a court determi- 
nation that legislation violates the constitution 1,7 In some systems, "judicial review” or 
aspects of it have been instigated by legislative action, not by courts 138 Of course, one 
finds great differences m approaches to constitutional interpretation among domestic 
legal systems and the European Umon — on a continuum from “activist” and teleological 
to more “passive” or literal, focusing on text and/or “original intent ” 139 


lM S*. eg, td at 32 (discussing the history of Spain, Italy and France with respect to such acts) Cf the 
United States and executive decisions dealing with 'foreign affairs,' as addressed by, e g , Harold H Koh 
The National Security CoNsrrmmoN (1990) 

* ”* S ^J U ^ Te n ° tC 74 oho John H Jackson, The Legal Meatung of a GATT Dispute Settlement Report 

Some Reflections, m Effective Supervision, supra note 19, at 149 (discussing the evolution of rule-based 
GATT dispute settlement) 

In some cases, one supreme body has the power to overturn legislation for violation of constitutional 
n oma, w hile other systems give such power to all courts Brewer-Garias, supra note 81, at 91. C. Neal Tate, 
Comparative Judicial Review and Pall ic Pohcy Concepts and Overmen, m Comparative Review, supra note 47, at 
3, 7 Some permit review pnor to e-jetment of a law, and some only after the law has come into effect, while 
others permit both Brewer-Garias, supra, at 92, Tfcle, supra, at 6, Stone, supm note 47, at 41 In some states 
a constitutional question may be raised ontv as an mrfen»nrfM,t uii.u i — 
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IttBCussing Venezuela and Greece) Other states permit organs of the state to rase such questions, while yet 
omen grant this privilege to individuals in all or in some instances (such as for violation of fundamental 
n fcm3j Id. at 92 

^Some decisions purport to be effective ergo, oumes, some only for the parties to the actum Set, eg, Tate, 
inn' JJ 7 “ 8 Constitutional decisions may or may not have stare deans effect Brewer-Garias, supm 
“A 29 ( d «cuwng Mexican amparo and its effects) Some such decisions have only prospective effect 
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- ’ rf; M The German Federal Constitutional Court for instance, has developed an elaborate, nuanccd 
, effect of such judgments While in Germany a finding of unconstitutionalHy normally 
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^ »« <» Omm,. m Human Stems and Jumcw. 

haved^r^fln for ”* nanc *' established judtaal control over administrative action through legislation, others 
mthettoted development. Brewer-Cahias, supm note 81 , at SS Note as t^n^lopmenls 
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PtescnLloj o', “ Ui,u ' may be the Supreme Court of Japan, which, fiom 1947 to the 

uupired conroSTdiu ml 'Sf aaon “"“"WtOittonal in only a handful of instances— despite a US - 
v nroruuon that explicitly sanctions judicial mnnn Tr.nm Snnnh* — v i? . 
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The differences m national styles, methods and effects of judicial review undoubtedly 
affect the views of judges on the World Court who, no matter how "international" in 
outlook, are influenced by their respective domestic legal systems If the Court’s Ondeis 
on provisional measures and the individual opinions in the Libya cases do not achieve 
a fully coherent conception of “judicial review” or even its desirability, is that any 
surprise’ How can one expect these judges to have a readily formed opinion on a 
relatively stark challenge to the Council's supremacy such as that presented by Libya, 
when the Court has had relatively few occasions to pass on even more oblique constitu- 
tional questions and when many of thejudges come from judicial systems that have only 
recently subscribed to more robust forms of judicial review’ If the scope, nature and 
effects of judicial review are a lengthy, evolutionary process, soil changing even in the 
United States after two hundred yean of practice," 0 it is no surprise that the World 
Court will not be able to resolve the question once and for all in the count of die 
Lockerbie cases M1 

Even assuming that the Court's jurisdictional Statute were amended to permit the 
United Nations to be a party to contenuous cases or that the Court were bold enough 
to attempt to ignore the junsdicuonal difficulties in a particular case, it would not 
follow that JMWurystyle review would emerge fully developed and in a foim that 
constitu tional lawyers would recognize Yet some modes of review, both inevitable and 

discretionary, will occur even without amending the Court's Slatute Depending 
which models for review the judges use by way of analogy, the results need not be 
disastrous for the Charter order as some fear 
Extremely deferential review, as deployed by the Japanese Supreme Court £ 
p.w.ng Ac Court's ultimate power and its potential for legltunacybut recmlmg 
effects — might be attractive, at least for die near term 

scrutiny to whether there is a nexus between the impugn of oower/discre- 

in tended purposes, applying a test of ''manifest V , ° bifur- 

uon, for mstance '« Alternately, the Court could further ^ 

rated process whereby extremely deferential review woMprc^mcc^^ ^ 
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teleological, concerns would be vented in appropriate advisory opinions |, ‘ 5 Or it could 
demarcate in both its advisory opinions and contentious cases areas of “political discre- 
tion” that are not renewable, as many domestic systems have done, spelling out, for 
instance, that it will not review, or review only with the utmost deference, whether a 
matter is a “threat to the international peace ,”" 6 but that it will review other conse- 
quences of that initial determination (such as whether any sancuons imposed are consis- 
tent with humanitarian law, including requirements of proportionality) Or it could 
decide only to scrutinize Council decisions when “fundamental” norms of the mtema- 
uonal system (such as the nght of a state to defend itself against genocide) are implicated, 
along die lines of some domestic courts with respect to fundamental human rights It 
could distinguish different standards of review for different issues, just as U S courts 
have established disunct levels of scrutiny Even if the Court were to decide to review 
all Council action on the same terms as all other legal questions, it would probably sbll 
leave it to the Council to decide what, if any, effect — prospecuve, retroaedve, erga omnes/ 
inter partes — such decisions would have 

Evolutionary possibilities can also be envisaged for the Court’s advisory jurisdiction 
If the organs now able to request advisory opinions have the necessary political will, that 
mode of jurisdiction can develop to the extent that UN organs will more routinely ask 
for the Court’s opinion cither shordy before or shortly after controversial action is taken 
Used wisely, such recourse to the ICJ could assist the Council in undertaking action that 
would otherwise be seen as controversial, such as authorizing sancuons against Libya 
Members that might be inclined to question the legality of Council acbon might be 
convinced by a judicial determinauon of legality and be more willing to comply with 
Council acuon in the wake of such an opinion ,<6 Certain nauonal systems, like those 
of Fiance and Germany, permit “abstract review”, constitunonal courts are authorized 
to pass on the constitutionality of parliamentary legislation immediately on its adopuon 
and before its implementation Although abstract review in France and Germany is 
premised on binding decisions, the nonbinding nature of the World Court's advisory 


But ,n that cate the Court may need to articulate why such distinction, are permissible and desirable 
Cf text at and notes 44-47 supm (suggesting that both advisory opinions and contentious cases may raise 
similar concerns) Moreover, whatever interpretive options the Court chooses to pursue need to he connected 
to instrumental goals appropriate to the UN system Among possible instrumental goals, ensuring that the 
rule of lav is observed will probably remain as important for [he Court as mam taming a stable complementarity 
nffnncnon, among all UN organs, including the Council 

See the trial chamber decision in the Tadit case, supra note 59, para- 23 Deference need not mean 
““■cation So, eg, Thomas M Franck, Political Questions^Judicial Answers 107-25 (1992) (comparing 
11 S -style abdication under the political question doctrine with German courts' very different approach to 
romign relations issues) 

See supm text at and notes 36-37 Cf Watson, supm note 4, at 39-40 (proponng “Jeffersonian" review 
whereby the Court’s determination would not be dispositive except with respect to the parties to the case) 
This approach n also suggested by Judge Lauterpacht in the Bosnia case, where he tvmes that iris not necessary 
or the Court to determine whether the arms embargo as applied to Bosnia violates jus cogtns 

it would seem sufficient that the relevance here of jus eegens should be drawn to the attention 
of me Secunty Council, as it will be fay the required communication to it of the Court's Order, so that 
the Security Council may give due weight to it m future reconsideration of the embargo 

Order of Sept 13, 1993 ICJ Rep at 441, para 104 (Lauterpacht, J , sep op ) (Lauterpacht here seems to be 
anuapatmg the “cueing" function discussed in text at and notes 169-73 mfra) Significantly, Lauterpacht is 
an cspaung such limited effects even m the context of jus cegeru, the substantive area in which, arguably, the 
worn hm widest license to disagree with the Council 

As occurred with respect to the Certain Expenses Advisory Opinion After the ICJ approved the legality of 
contested peace keeping expenses in its Advisory Opinion, certain members reluctantly paid their share 
Oi tnese Owenses out nf respect for the Court. Sre 13 Whiteman, US Digest §16, at 320-25 Of course, more 
,, cmreiral to the Court would probably follow if the SecretarwGeneral were granted, as has been promised, 

me nght to ask for an advisory opinion r ’ 
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jurisdiction might facilitate experimentation and reduce the likelihood of antimajontar- 
lan criticisms of the Court While abstract review is controversial in France and Ger 
many, it has also had beneficial effects The specter of court intervention has resulted 
in legislative compromises (somchmes called “auto-limitanon") intended to avoid cunso- 
tufiona! controversies, a process of self-restraint especially evident where French and 
German constitutional courts have approved legulauve acts but condmoncd them on 
strict guidelines of interpretation ,s ° 

Tlic potential development of the Court's advisory jurisdiction suggests one mme 
reason why the Marbury v Madison analogy misleads the possibilities presented by ab- 
stract advisory review in practice are even greater than those under the V S legal system, 
premised on review of only live “cases” and "controversies " >sl 

V Review in an Expressive Mode 

Over the near term, the Court will likely attempt to avoid decisions that dueedy 
question the Council's actions or their effects 181 At the end of the Lodtabuaai Bosnia 
cases, the Court, simply on jurisdictional grounds, may leave questions concerning Coun- 
ci prerogatives unresolved Nonetheless, unless these cases are rendered moot or settled, 
the Court will issue further decisions and those will likely be accompanied by the opinions 
of individual judges Even such decisions, denyingjunsdicnon or upholding die Council’s 
actions, engage the Council in an ongomg dialogue, an "expresswe" mode 

The provisional Orders issued to date m the Lockerbie cases are instructive In its Orders 
of Apnl 14, 1991 , the Court, by a vote of eleven to five, rejected Libya’s Insofar inttnm 
relief, finding that Libya, along with the United States and the 
Charter-based duty “to accept and carry out’ Council Resolution 748 TbeCoun 
limited itself to determining that Libya’s rights under the 1971 Montreal 
could not prevail, at least for purposes of a request for interim _ relief, 
justification Articles 25 and 103 of the Charter * On then face these 
may be read to endorse the supremacy of Council demons under dm OmrW and 
determine that a chapter VU deosion by the Council ^ 

and/or conventional rights Libya might have previously enjojed Othemrom 
cases differently as sofdy affirming 

to engage m MarbnrjsqXe review over the Council merely on what they 

blc ‘"But the significance of the Lockerbie opinions does no ^ ^ 

say about die possibility that someday the Court will find a Conned decraon 
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In the course of these cases, individual ICJ judges have issued separate opinions 
cnucizing the Counal’s actions These opinions constitute warnings to the Council, 
quite apart from any threat to render Council acnon "void ” 

Criticism appears even in the opinions of judges who joined in the majority vote 
against Libya’s claim for provisional measures In his individual opinion, Judge Oda 
argued that Libya's problem was jurisdictional He read the case as a mismatch between 
the nghts Libya sought to protect and thejunsdicuonal basts for its claims He contended 
that Libya's claim against being “coerced' ' into extraditing its own nauonal was grounded 
in “sovereign rights under general international law,” and not m the Montreal Conven- 
tion, and hence was not cognizable in a case brought under the latter treaty 158 Judge 
Oda seemed to be suggesting that the Council might have violated customary interna- 
tional law, and, significantly, he did not add that Article 10S of the Charter hcenses the 
Council to do so with impunity Judge Ni affirmed, strongly, the right of simultaneous 
consideration of a dispute by Council and Court but found that Libya had failed to 
abide by the six-month waiting penod provided for in the Montreal Convenuon as a 
piecondinon to ICJ review He invited Libya to return at the end of those six months IM 
A terse joint statement by four other concurring judges noted that the circumstances of 
the case did not merit provisional measures 160 Judge Lachs, like Judge Ni, affirmed that 
the Charter anuapates "fruitful interaction" between Council and Court and that the 
Court is the "guardian of legality for the international community as a whole ” 161 He 
noted that it is important that the two organs act “in harmony — though not, of course, 
m concert — ” and found that the Court was faced with a “new situation which allowed 
no room for further analysis nor die indication of effective interim measures " ,K 

Judge Shahabuddeen argued that “at this stage" the Court must “presume” the 
validity of the Council's sanctions resolution, not because of the Council’s “superior 
authority — there is none — ” but because of Article 103 of the Charter Forjudge 
Shahabuddeen, Libya’s nghts arose under the Montreal Convention and the Charter 
provides that such treaty nghts cannot prevail over a decision of the Council Nonethe- 
less, Judge Shahabuddeen questioned whether an impartial tnal for the Libyan defen- 
dants is even possible in the Umted States, given the U S demand for compensation 
from Libya — a demand premised on the defendants' guilt 10 In a now oft-quoted 
passage. Judge Shahabuddeen also speculated about the limits to the Council's "powers 
of appreciation" and whether a body eiosts to determine those limits 164 

The dissenters. Judges Bedjaoui, Weeramantry, Ajibola and El-Koshen, would have 
gwen Libya some of its requested provisional relief and all of them criticized the Council, 
sometimes trenchantly Judge Bedjaoui found that the Montreal Convention's right to 
extradite or prosecute is a right recognized by international law, suggested that die 
Councd turned to chapter VII as a pretext, cast doubt on whether the failure to extradite 
nationals accused of committing a bombing three years earlier was “today” an “urgent" 
threat to the international peace, affirmed that the Council must respect the Charter 
and international law and that the Court has competence to tell it to do so, and even 
speculated that the Council's Resolunon 748 (issued while the Court's decision on 
provisional measures was pending) may have been "manifestly incompatible with the 

l» IS? ^ at ® (Oda, J , declaration) 

!2 5® 81 152-85 (Ni, J , declaration) 

1*1 ,??? IS - “ 188-57 (Evemen, Taiassw, Guillaume, Sc Aguilar Maivdslev, JJ , tomt declaration) 

,„ 1992 ICJ Rep at 138 (Lachs, J , sop op ) 

in ““ 81 ^ 

,M ^ (Shahabuddeen, J , sep op ) 
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Charter” if intended to prevent the exercise of the Court'sjudicial function 165 Dissenting 
Judge Wee ram an try indicated that the Council is required to act in accordance with the 
principles and purposes of the Charter (Article 24) and in conformity with international 
law To this end, he, together with dissenting Judge Ajibola, would have granted pnra 
sional relief to conserve Libya's rights to the extent such measures were not inconsistent 
with Council Resolution 748 166 Dissenter El-Koshen focused on the United States' and 
the United Kingdom's failure to abstain m connection with Council Resolution 731, 
openly questioned whether UN members are obligated to carry out all decisions of the 
Council, atgued that Resolution 748 (which impeded the Court’s jurisdiction in this 
case) was an exercise of exces depouvtnr, and affirmed that the sovereign nght to refuse 
to extradite one’s nationals belongs to all states equally 167 
Apart from whether the Court or individual judges were threatening to issue a decision 
that finds the Council's action illegal, the Court’s Orders in Lor*e4ie warned the Council 
to exercise care in undertaking similar acuon in the future, particularly any action 
contrary to international legal obligations that it may take m die face of the Courtis 
ron s'd en uinn ofa pending case ‘“Manyof the judges were deploying their prerogative 
to "cue" a coordinate constituUonal actor— while, at least m the context of intenm 
relief refusing to find that a Council edict was ultra mm As constitutional scholars 
have noted in connection with the U S Supreme Court, this phenomenon is not rare 
Sometimes a court indicates possible limits to constitutional action through dicta even 
while affirming the legality of challenged action in its holding 70 This may also occur 
when a court does not have the power to annul or override a legislative act butoigages 

‘■cues Indeed, some of the individual opinions in the Jud ge 

plaintive pleas for the Conned to exercise some normative restrant 
Shahabnddecn's difficult question, about its ma*m of appr™ 
the Council to internalize the limits suggested and impose restrain* on itself 
prevent violations of the Iaw-and the threat of further litigate® 
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Whether or not the Court's "cues” in the Lockerbie cases will prove effective remains 
uncertain 1,4 The potenual use of the “cueing" function is greater at the international 
than at the national level, given the relative dearth of alternative enforcement possibili- 
ties In the end, the international system relies almost exclusively on “cues" for enforce- 
ment The successful implementation of the Court's advisory opinions, as well as any 
institutional innovations by UN organs, relies, after all, on “general acceptance " IB Cues 
like those issued by the Court and judges in Lockerbie are one of the few “enforcement” 
tools generally available against the Council 
The Court performs a related, but distinct, role even when it upholds Council action 
In some cases, as constitutional scholars have noted, a constitutional court undertakes to 
express community goals Some constitutional opinions not only seek to cue a coordinate 
constitutional body but also aspire to “shape people's vision of their Constitution and 
of themselves ” lre The World Court speaks through its "expressive function” to the 
international community as a whole Much of the effectiveness of the UN collective 
security system is due not to the realistic threat of UN force but to the successful espousal 
of ideas and principles — peace, decolonization, human rights — and, most importantly, 
to the idea that when international subjects act, they do so under the rule of law The 
United Nations and its component parts are essentially a “theatre for standard-setting 
and myth-making ” 177 The Court and Council both are organs through which the com- 
munity expresses these ideas 

The Bosnia cases reveal an attempt to deploy the Court’s expressive function in this 
second sense Despite the Court's and most of the judges' refusal to deal with the broader 
reaches of Bosnia's claims, the two Orders on provisional measures and the individual 
opmions of some of the judges, particularly those portions of the latter that have given 
rise to the most controversy, evince an attempt to express community sentiments in 
opposition to “ethnic deansing ” To this end, portions of both Orders imply that geno- 
cide had occurred m the former Yugoslavia and that one of the states, Serbia and 
Montenegro, bore a greater degree of responsibibty for it- 17 * By the time of the second 
Order, the Court’s abrupt refusal to consider Serbia and Montenegro's request for 
provisional relief 1 79 spoke volumes about the Court's view of Serbian actions Judge 
Shahabuddeen served notice of these concerns in his separate opinion, which, among 
otto things, cast doubt on Serbian denials of involvement m the military actions of 
Bosnian Serbs, implied that the Serbian Government knew of genoadal acts inside 
Bosnia, and suggested that the Serbian Government was not in a position to ask for 
1 ™' f w brn it had foiled to implement the Court’s prior provisional measures 180 
The adjudication of Bosnia's claims, and the individual opmions of some of thejudges, 
so expressed another important community goal to document the historical record 
of atrocities As Judge Lauterpachl noted in his separate opinion to the second Order, 
snia was seeking, m its second request for provisional measures, judicial cognizance 


° P ““ ng Mth ro P« t “ humanitarian exception. now more remind, 
r^pornted into die Cornual i unction programs Govjltand-Dcbtas, cufm note 4, at 667 
m « at and note 50 mpra 

LJ 22?,'ase r (l972)) n0lC 51 ' * 219 ( 'f Jonn 8 *• Unde, Judges, Cnlta, s ltd the Bethel Tradition, 82 VXlE 
Ba 2* ct fcugdnury, InlroduOum The UN’s fotn in InUmaumal Snort, cm* 194} ln 

V 21 Sobem Kuigsbmy eda . 2d ed IMS™ Junto 

moral mppor, gSSwT ‘ ‘ 0—? fi,n ‘ , ’ OT " ***"*”* ^ h0ai "* 

lS95^to°?24,^S P 52 lS ' 1MSIC3EEP “ S46 -‘ tr - M8 - 49 'P 1 ™ «, 52-68, 67, 59, Order of Apr 8, 

“2t?£ S S L ’.£ 1992 “3 REr “»«-47, para 46 

Id. at 362-63, 368 (Shahabuddeen, J , sep op ] 




THF AMERICAN JOURNAL OF INTERNATIONAL LAW [V 0 | 90 ] 

of fact? that "vliorh the conscience" of humanity 181 To rh.« „nd r j T 
believed that it was necessary, even ,n the comm of a request foJ mere 
to sitmman/c the abundant evidence of genocidal practices and Serbian acq™sS« 
PrCiCmCd ^ thC appl,Cant * mdudln e media reports '» As Judge 

To refrain from confronting the facts simply because the proceedings are ones for 

tlj r c”«k"of die^nt^? U n-,l U f g | C! ‘ t degrCC ° f forma,lim mconsistratmth one of 
involved here im mat 0 a ' J utllc ial process m circumstances so unusual as those 


There is also a reason of policy for looking at the facts— a policy which the 
principal judianl organ of die United Nations can properly take into account As is 
well known, die jusuficauon for the war enmes tnals following the Second World 
war was seen to he not solely in the requirement that the perpetrators of heinous 
crimes should be brought tojusuec Itlayalsom the belief ra die necesaty of placing 
on historical record the character and extent of those dimes so that they should 
never be forgotten and dial the recollection of the sacrifice of the victims should 
not be dimmed by tune It may, of course, be said that such a record will appear 

in the Court's treatment of the case at the merits stage However, there is a 
distinct possibility dtat the merits stage of these proceedings will not be reached 
What will those in Inter years who arc not well instructed in our contemporary history 
understand of the real thrust and significance of the Court's Order if they cannot 
read dicrem some narrative of die circumstances which have led to tt ,IB 


At least one paragraph m the second Order itself reflects the enure Court's sensitivity 
to dtese concerns ,M 

Tlic Orders on provisional measures in the Bosnia cases may ultimately gam feme not 
for what they said (or failed to say) about Bosnia's claim that the Council's arms embiigo 
was ultra inns but for having given voice to community sentiments The judges who 
elected to reject Serbian requests for interim relief, or who thought it necessary to 
express certain views of the facts even though such fact-finding is exceptional at the 
provisional measures stage, were saying that Serbian actions constituted such an alfiom 
to international norms that the usual rules for more "balanced" or "even-handed 
treatment of applicants to the Court did not apply ,es The Court and its judges piw 
claimed to the international community as a whole and to the Council that territorial 
acquisition through gcnoadal practices lies outside the bounds of the post-HoIocaust 
international order 

The judges’ individual opinions in the Lockerbie and Bosnia cases suggest a Court tn 
is ready to engage in this expressive mode of judicial review, even if m arfvmice or 
defiance of the expectations of some UN members ,ss At first glance, this mode of review 
se em s consistent with a model of judicial review articulated by James Boyd White m 
context of U S courts According to this view, judicial review is premised on the iq 
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way courts, in contrast to legislatures and executive actors, make decisions 187 White sees 
judicial decision making as a vehicle for a collective and intertemporal conversation 
about the political community’s values, a vehicle that isjustified because it is not otherwise 
replicated m other institutional actors 188 From this perspective, the UN Charter, like the 
U S Constitution, creates a “rhetorical community/’ by establishing a “set of speakers, 
defining the occasions for and topics of their speech/’ and serving itself as a “text that 
may be referred to as authoritative /’ 189 Having constituted a community and a culture, 
the Charter creates, m the ICJ, an organ with the potential to reconcile the irreconcilable, 
find peace and order m conflict, and produce a self-reflective, self-corrective body of 
ldennfiably legal discourse that will bind its audience together by engaging it in a com- 
mon language and a common set of practices 130 Under White’s view, the ICJ would be 
seen as uniquely situated to expound the Charter m the “pure and disinterested way it 
requires " 191 since it alone can convincingly propound the language and "culture of 
law” on which the Charter relies 

Premised on a fluid view of “law” and language, m White’s model would probably 
seem quite alien to some legal cultures 193 It is also a conception of law that at least its 
expounder sees as requiring live cases between active parties, not advisory opinions, 
since only in the former instance does a court possess an analytically distinct type of 
competence not available to the legislature m For this and other reasons , 195 notwithstand- 
ing the appeal of White’s model, one hesitates to associate the ICJ too closely with it 
What can be said with greater confidence, however, is that the ICJ judges have engaged 
the Council and the international community in a conversation as to possibilities — as 
to the vanegated forms of possible "review’’ — and that they will most probably continue 
to do so 196 

While a definitive appraisal of the Court's actions in the Lodterbuca&e remains prema- 
ture, the substantive decision reached by the Court as a whole in response to Libya’s 
claims is defensible The Lockerbie majority and individual opinions respect the Council’s 


’"White, supm note 49, ai 231-74 
See also Crole). supra note 84, at 751 n 181 
White, supra note 49, at 246, 245 
m q id a* 251 
m Id, at 262 

^ White's elegant conception of "law" u perhaps dearest when he writes 


To conceive of the law as a rhetorical and social system, a way m which we use an inherited language 
to talk to each other and to maintain a community, suggests in a new way that the heart of law js what 
we always knew it was the open hearing m which one point of view, one construction of language and 
reality, is tested against another The multiplicity of readings that the law permits is not its weakness but 
its strength, for it u this that makes room for different \oices and gives a purchase by which culture may 
be modified in response to the demands of circumstance It is a method at once for recognizing others, 
for acknowledging ignorance, and for achieving cultural change 

fdatm 

w Compare, e g , the potmwmc resistance to judges as law "creators” as well as law "interpreters ” See, 
* g. Gennady M Danuenko, Law-Making in the International Community 253-60 (1993) 

White, supra note 49, at 264-65 

"The "uniqueness” of the ICJ with respect to these issues is, as discussed supra in part II, in question 
Note, too, that White's model addresses the US federal judiciary It assumes that judges have something 
dutmet to offer m part because, owing to life tenure, they are more removed from the political dictates of 
Ihe day than other acton These assumptions cannot be whoH) applied with respect to ICJ judges who are 
elected for renewable rune-year terms Cf Croley, supra note 84, at 748-90 (noting the difficulties m folding 
n^mapled justification for elected judiciaries within the U.S states) 

For examples of the Court's contribution to international institutional law, see supm note 46 For recogni- 
tion of common aspects of "tranqudiaa! communication," see Anne-Mane Slaughter, A Tjfxrfogj afTrmsm- 
Usual Conmumcafion, 29 U Rich L. Rev 99 (1994) 
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sufficient to dispose of the immedmt j Z oA P “ d * nd * he "«•"*« 
so, the Court in iocfenbr left open other ptastbiZ" bas “ po5!,blc ‘” In 

mtcZonal laf' / Z "T "' ** «■'»■« pnncipta of 

7Z17 compliance wrth some of the terms of the Umted Nauons V 

oconle- n , 777 "7“' "W* 1 * * at ** «3 » a «** “college of 

rZued [ ° Undem ^ JUd,aaI »» * *» P 0 ^ P"» 

Wheffier or not Chief JusUce Marshall was in any sense "enfianchised” by the U S 
pohuca process to do what he did in Mariner, would seem to be a matter of some dispute 
Certainly, the accounts by U S commentators of Marshall's achievement in Mmfotry or 
7SJ m M f u{bch * Maryland would lead one to wonder what the fuss was aD about 
it Marshall was merely following the political dictates of the electorate ** Other constitu- 
tional lawyers dealing with either domestic courts or international tribunals— might 
take umbrage at any suggestion that constitutional renew needs to be "enfranchised" 
by a political process If ‘enfranchisement" means that judges must be charged with 
constitutional review by a document formally approved by the electorate such as a 
constitution or legislation, this view does not take into account that judges are political 
actors with their own agendas, biases and potential for politically nsky action Itjs entirely 
too dismissive of the evolutionary potential inherent in the creation of an interpretive 
body m a constitutive charter 


Cf Rnsman, Cmu, supra note 4, at 94 

m Cf supra note 171 (noting canon of coitsatutiona] interpretation of avoiding constitutional issues) 
m It might be said that the Lodtertu judges wisely "tempered the mechanical arrogance of abstractions wifi 
the hfe blood of the concrete problem,” and that, by reftumg to yield to the chasm of “generatamg aftstsac 
tion,” they sought to reassure observers that the Court was not being “ejccesnvely creative ' (f Sduehter. 
supra note 88, at 769 (discussing Internationa] judges in general) It u also tme that, given the evident spun 
within the Court, if there was to be a roajortty opinion, such an opinion would necessarily take the nanwut 
possible ground . 

500 Its focus on Resolution 748 does not foreclose the possibility that the Court would have come wuic 
same conclusion based on a chapter VI acton by the Council That issue did not need to be decuiMJ in 
this case 

Wl Reisman, Crutf, supra note 4, at 92 
*°U 

at 94 

=* 17 US (4Wheat)S16 (1819) 

** Cf White, supra note 49, at 24t-68 
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One cannot explain the role, both actual and potential, of the ICJ (or any tribunal) 
without some account of the people that constitute it Judicial review, in whatever form, 
is also about judges — their backgrounds, education, and mstituuonal or other expecta- 
tions 506 Just what the ‘‘career expectations" of the judges on the ICJ are — with their 
nmeyear terms and possibilities for reelecuon — may be speculative, but their common 
legal expertise is not Whatever their nationality and differences in judicial temperament, 
the judges on the ICJ, by virtue of education, career background and selection through 
politicized UN processes, are likely to be eminent subscribers to what David Kennedy 
has called the “internationalist sensibility,” that is, they are likely to be strong believers 
in and advocates of international law as “law " M, They are most likely to be part of 
Kennedy's “informal priesthood of believers” in international law and institutions 
They are hkely to manifest what Kennedy describes as “utopian preacherlmess” or 
“holier-than-thou realism” m pursuit of at least one common agenda establishing for 
all to see that international law is no less “law” than national law 203 Whether we describe 
them as part of the "invisible college” of international lawyers * 10 or as prominent mem- 
bers of an “epistemic community,' ’ 21 1 ICJ judges as a whole are not hkely to accept total 
deference to the Council, even if that were possible despite the cases of overlap discussed 
above 2,5 For ICJ judges, as for most lawyers, unchecked power in the hands of any single 
organ is "law" m name only 2,1 

Even if it were possible for ICJ judges to take the extreme realist posiuon — that unless 
invited by the Council, they may express no view with respect to Council acnon — such 
a stance by a majority on the Court demands that these internationalists deploy the 
Court's expressive powers on the side of the rule of the powerful instead of the rule of 
law For most, this would come uncomfortably close to denying the very reason they 
became judges on the Court. 2 ” It is nearly as unreahsuc to expect such fettered judicial 


Certainly, Stone s account of the rote of French judge* and Kamteyer's account of the role of Japanese 
jndgesptace conndeiable emphasis on ihe political backgrounds of French judges and the career expeeta- 
nornr I respectively Stt, eg, Alec Stone, The Birth of Judicial Politics in France 8 

I sscj (nonng ihe political backgrounds of the majority of judges on the French Constitutional Council, 
»»ell as the pohhcal nature ofthen appointment), J Mark Ramseyer, Tie /Wing (TnJDiWenir of Courts 
„ ^“nhiie Approach, 23 J Legal Stud 721 (1994) (arguing that until recently ono-party rule in Japan 

controlled judges through job assignments) 

ftroaf S29 Tala], amt Tomorrow, 4 Transnatx L & Contemp 

“/4atSS5 

Su ' n ’ !numaivmal faun as liootog) Thlmang thl RtkUumihtp htwm Inltntntumal Ijsa, 
end/nlmintitmal Pohtsa, 5 EurJ Intt. L 31 J (1994) 

u, Sdtrehter, T*r fnvmpte Colbp of /memo tumid Lmojtn, 72 Nw U L. Rev 217 (1977) 
mhe. ” 46 "TvS 0 V f"“ n " U992) (issue devoted to studies of various international “epistemic commu- 
onentationj' d ™ ned M 8 IOU P t °f people sharing technical or other expertise and a particular value 

afEm^he£!l!!’I 7 P ?- Cht “'f '? 111 th ' f 0 ™ 1 CMe ’ do “ “"T 0 "' believe lh “ C 0 " 11 «”>“ «r should 

Order of <Sr X ri?^^ d " M,on *»>• tor “ample, would compel states to be accomplices to genocide’ 
Orfer of SepL IS, 1993 iq „ 440 , 100 (Lauterpacht, J , tep op ) 

Ornn™ Ifu ST ° flSute 10 *e Un 'lcd Nations (Charter, Art. 4), 1948 iq Rep 57, 64 (Adrooiy 
S no»W?*.re ( “f rUn f lh « UN political organi must still adhere to the Charter) Set also BedjaoUL 
' “ 19 (noting thal it u not acceptable that "tovereign states should have created an intern*: 
resoectS S r* broild p ° VKrs of mntro1 ’ hut that is tuelf exempted “from the duty to 

sameefleert RnrS^vr h ' Ch pve “ *!? h “ ,1 m,=nutl onal law") , Beojaoul supra note 4, at 32-56 (to 
under the ™^ ra nDU: 8l ' “ 81 (atgumg that two fundamental objectives of judicial review 

wT*? J sL f -ST lre *° en5ure lh * ,i11 *<“' «“ of <h‘ =« adopted or nsocd.n a«o.S« 

Sa * “? ^ «“ respect the fundamental rights and hbcenes of c,U 2 en,")“md 

» Ik 4 ** f 9 (argui ng the importance of structural checks and balances over a bill of rights) 
AnneAW S™!? fTi * b ’?T «> the Council demands that ICJ judges cease depltmm? What 

nSSS I “* ld ' n 5 fi T, " * " common judicial tdenut) and methodol^' -mcludmgST™ 

KHjXs (^° n S g "1 MKT m the so, ' mn “f of Precedent — such dcfaS.ce would demt^dS 
“-J judges cease bemgjudges See gmeralfr Slaughter, supra note 196, at 125-26 
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license as to expect Council decision making to ignore a permanent member's national 
security 


VI The Liberal Challenge to Judicial Review 

The most formidable argument in the realists' arsenal is that they are the true hens 
of rcalpohlik states, and parucularly the permanent members of the Council, have not 
decided to tum the Charter into a quaa-govemtnental system where the Court is licensed 
to perform the tasks routinely accorded to domestic courts 815 From this perspective, the 
Court should resist its natural inchnauon to acquire a nonexistent renew power For 
these propositions realists might be able to draw considerable support from ''liberal" 
theorists as well 

Liberals might contend that comparisons with the evolution of constitutional renew 
at either the domestic or the European Union level are fundamentally mistaken because 
those systems draw upon a common liberal culture and insututions, and especially a 
common acceptance of the possibility of law as "law, as a body of rules roteipreted and 
applied by a nonpolitical entity "* ,s They might rally to the realist cause by arguing dial 
neither the United States nor most of the military powers capable of making a collective 
security system effective arc yet ready to accept internationally what liberal regimes have 
accepted internally a "well-functioning judicial system insulated from direct pobural 

influence ” 8,J , , , , 

Judicial review has come so late to so many parts of the world because us acceptance 
is premised on a decision by elites to share power After all, judges able to render 
legislative or executive action void because of constitutional infirmities are po cj m 
•fall but name, and, at least from the perspective of political *»££ 
phenomenon, another lawmaking branch 518 Comparative consti tutional schd w * _ 
demonstra ted how "closely connected judicial review is with the development™ , 
deed, the manufacture of democratic government ” Judicial r *"J**““ 
virtually everywhere as a bulwark against auchontanamsm. “j^^ drf S, e ig 
human rights, and as a reaction to fcsesm Judicial dec J 

judges at the merits stage in Ledarbu or elsewhere w . c hange Ihe 

ultra vires, there is no question that such a decision would fundamentally cnang 

Court and the UN system of governance nHwveis of the “judi- 

*ISSffi3£ g3U«- i 

/ML 205. 2M (1993), Annrftarw tola) As Mohammed «■ 

(fcrtheommg) (copy or, the Unilcd pto lor 

"essentmllr built upon Ubcral concept* u> ocrce ptionl into > synthesu or I«w “V 
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Involving the Court in judging the legality of the Council's actions may even have costs 
beyond those that the realists have so for enunciated Judicial review may not just hamper 
the Council’s program To the extent the World Court becomes more systematically 
involved in the partisan struggles of the Council, it may be “politicized,” as happened 
in France with respect to its Constitutional Council 221 As Stone asserts has occurred at 
least m France and Germany, increased judicial review may blur the present distinctions 
between the proper roles for Court and Council, politics and law 222 While the blurring 
of these disunions may not pose so senous a legitimacy problem for domestic legal 
rules, which are backed by effective institutionalized sanctions, the consequences for the 
legitimacy of international law may be much graver Given the tenuous legitimacy of ICJ 
judges , 223 turning them into umpires of the Council’s political games is too risky 
However, the Court and Council have so many options that such fears need not be 
realized UN processes remain a long way from “judiciabzation” as in France or Germany 
or the European Union An antimajontanan critique of the World Court at this early 
stage m its development does not seem plausible 224 Nor, in view of the Court s real 
limitations (jurisdictional and doctrinal), are all-o r-no thing confrontations with the 
Council very likely 225 Further, even in those countries where “abstract” constitutional 
review has been institutionalized, the process has been neither permanent nor uniformly 
applicable across all lawmaking issues 226 In addition, as is suggested in part ID, some 
"judiciabzation” of UN lawmaking processes, including the Council’s, is an inevitable 
concomitant of the creation of a supreme judicial oigan charged with review over interna- 
tional law The Court, no matter how deferential to the Council, may, in either conten- 
tious cases or through advisory opinions, pass on legal questions related to Council 
activity — that is, in cases where politics and law are already inextricably enmeshed Also, 
nothing that the Court might do can prevent the Council’s legitimacy from being called 
into question by other UN organs, other bodies or even members themselves, and, if 
so, the question is not whether the Council will be second-guessed but by whom 
The liberal challenge to judicial review is not merely overstated Its basic presupposi- 
tions are open to question Opponents of judicial review should not be given the benefit 
of the doubt on the supposed limitations freed by the “illiberal” UN order History 
does not demonstrate that illiberal systems or systems characterized by heterogeneity 
cannot have a functioning judiciary capable of some constitutional review, or that even 
if this were so for domestic systems, the same holds true for the United Nations 228 
Historical support for the latter supposed truism is douded by the ICJ’s successful 


*” Qf wt at IS If both Council and Court become engaged in the same tasks, it may become increasingly 
difficult to maintain that the World Court is "primarily legal," while the Council is “primarily political ’ 
qr Harper, supra note S 
m See, eg, Stone, supra note 84, at 460-61 

m See, fcg, Gordon, supra note 215, at 185-87 (analyzing the Courts "political” nature) 
eg, Watson, supra note 4, at SO-35, Roberts, supra note 4, at 514 
Nor would the Council be helpless before a prospective Court challenge Council members, should they 
anticipate an advene opinion relating to the Council's decisions, can distance themselves from an ongoing 
case by, for example, not filing memorials before the Court or otherwise participating in the proceedings, 
the better to contend that the arguments on behalf of the Council's actions were simply not presented to 
theCourt 6 

See, eg. Stone, supra note 84, at 447 (noting particular substantive areas of the law in both France and 
CCTmany in which judicial nation" has had more profound effects than in others) 

Some members that might otherwise be encouraged to oppose or defy Council decisions may turn to 
judiaalizauon of the process instead See general? Slone, supra note 84, at 447 (“[ojppostjonsjudiaalec legislative 
processes to win what they would otherwise lose m normal political processes ") 

For attempts by one court to exercise judicial review even under martial law, see C. Neal Tate, Temerity 
««d Timidity m the Exercue afjudusal Review m the Phthppau Supreme Court, m Comparative Review, supra note 
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assertions of constitutional review in various advisory opinions 599 Given the many 
for Council action and Court review, it is unwarranted to assume that "judicial renew" 
by the ICJ is inconceivable absent direct penetranon or "direct effect" international 
law m domestic legal order. If this feature is what I, bends contend is reqS 
effective judicial review, at least some ostensibly "abend” states lad “judical row" 
so narrowly conceived B0 J w 

Nor has it been demonstrated that the UN order, "illiberal" as it may now be, cannot 
change or learn ” Consider Mary Volcansek's description of Italy in 1946 on the ct 
of its attempt to replicate the U S constitutional order 


Italy was untfied as a naUon only in the late nineteenth century, and that unification 
was the result of diplomatic agreements and military conquests Its resulunggoscm 
mg structure could not meet even the minimal requirements of a democracy and 
it was easily converted into a totalitarian state, with the acquiescence of the monarch 
and Parliament, under the leadership of Mussolini Italy had no democranc uadi 
tion, nor did those who wrote the new consutuuon share the same assumptions about 
or visions of government and governing Marxists, Leninists, liberals, conservaines. 
Catholics, and neofasosts gathered to find a compromise scheme of government™ 

Replace “Italy” with “the international community," and the comparison becomes apt 
As Volcansek demonstrates, the system of judicial review (hat has evolved in Italysmce 
1946 bears scant resemblance to the one it attempted to transplant because judicial 
review has a way of adapung to each cultural setting As this and other tales of transition] 
to more liberal orders suggest, regimes change and judicial review has sometimes cd.cn 
root under extremely unfavorable, illiberal conditions *• 

Nor should the “romantics" cede "realism” too readily What seems politically unreal 
today, when the United States sees Itself as holding most of the economic cards and 
nearly all of the military ones, can change, indeed, the United States may soon find 
itself in a world where its increasingly lllusionary veto power is less important than the 
protection of consistently applied rules 154 Over die long term, the U S national interest 
may in feet be served by judicial review If so, as “PI,” the United States is in a posiuon 
to lead other permanent members to the same conclusion 


Conclusion 

The question of judicial review should not remain a sterile debate between “legalists 
and "hard-headed realists ” Both sides need to recognise that they are engaged, w 
the Court and the Council, m the pursuit of an effective, but kgUouiU, collective secunty 
scheme Both the Council and the Court are engaged m supervising rule “""P 
by members Both must maintain a “delicate” balance “between secunng con 


iw £/ e g Fulcher, Vu Consonants of US Pontionswith the JnUmattonot Court iMouoijOts 

in The International Court or Justice at a Crossroads, sup* note 89, « «S 

-531WSSK5 

note 216 
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co-operation from the members on the one hand, and obtaining and maintaining the 
integrity” of their roles as supervisors on the other 08 Tf the simultaneous pursuit of 
these goals is required for "institutional legitimacy,’’ both Council and Court hare roles 
to play and need to coexist in a state of inevitable and sometimes desirable tension 

No one model of judicial review for Counol/Court interaction has yet been articulated 
by the Court and perhaps no one model is appropriate In the meantime, reality cannot 
be denied Aspects of “review” by the Court are already here and, especially through 
the Court’s advisory jurisdiction, have been here for some time 06 They are as real — 
and probably as inevitable — as the Security Council’s need to represent die mteicsts of 
the effective police powers and to respond flexibly to crises 

The World Court exists today as one of many possible (de)legitimating agencies 
Through its advisory and contentious case capacities, it has “cued” other actors as to 
lawful possibilities and expressed important community aspuanons — while also sending 
a message that affirms its view of itself 07 The Court, as well as other nauonal and 
international adjudicative bodies, will be required, sooner or later, to pass on legal issues 
emerging from the Security Council's proliferating legal determinations and precedents 
The ICfs judges will almost certainly "expound” on at least some issues of Council/ 
Court overlap and will continue to operate m an “expressive mode," if for no other 
reason than that they are members of a "court” charged with the interpretation of 
“law" who also tend to share an "intemationahst sensibility ” 

The prospects for Court/ Council interaction will almost certainly not be conclusively 
determined in the course of the pending Lockerbie or Bosnia cases Nor are the possible 
future modes of ICJ review either limited to those suggested by the Marhurj analogy or 
necessarily constrained by realpohuk to those dictated by the Council The Council and 
the Court face a continuum of options and interpretive modes for which both domestic 
systems and other international tribunals serve as sources of inspiration Judicial review 
is an evolutionary process, emerging from a dialogue among all mtemauonal actors 
Fortunately, the Court has a ready body of compaiauvist expertise to draw upon to evohe 
us own powers 

Gwen the many modes of Council action with potenual legal effect and the many 
possible modes of World Court “review,” the issue need not be seen as a choice between 
hegemonic (or systemic) needs and the "rule of law ” Even more actwistfonns ofjudicial 
review than have appeared to date may prove to be neither utopian nor calamitous — 
especially if the permanent members of the Security Council come to appreciate that 
they have long-term interests m pursuing peace through law 


“Blotter & Muller, supra note 70. at 880-81 

» , **™ n * “vneyi of the Oourt's attempts at ' review," see, e g , Bedjaoui, supra note 4, at 15-29. 

rumens, supra note 4, at 293-312 

MwnTiJaatt) n ° te W ’ M 217-19 ( dlscun, "8 Uk U S Supreme Court s expressive function m the 
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THE ROLE OF THE INTERNATIONAL COURT 
OF JUSTICE IN THE MAINTENANCE OF 
INTERNATIONAL PEACE 


DAPO AKANDE* 


I INTRODUCTION 

The coincidence of the fiftieth anniversary of the International Court of Justice 
(the Court) and the imminent close of the twentieth century sets the stage for an 
assessment of the activities of the Court over the last half centuiy and for 
speculation as to the role that the Court is likely to be called on to play in the 
coming centuiy It is no doubt true to say that one of the issues that has most 
troubled the world this centuiy is the task of finding appropriate international 
institutions that can guarantee peace and security among nations The purpose of 
this paper is to consider the role and contribution of the International Court of 
Justice in maintaining international peace The paper fust attempts to address the 
general question of whether an international court can play any significant part in 
the settlement of important disputes between nations It argues that the dichotomy 
between legal and political disputes is one that does not stand up to scrutiny It 
then examines the record of the Court to see how far and in what ways it has in 
fact been involved in peacemaking among nations 
The International Court of Justice, as the principal judicial organ of the United 
Nations,' is m many respects the leading intemaUona! judicial tribunal Its Statute 
charges it with the function of settling disputes in accordance with international 
law 1 Though the members of the United Nations have, through the Charter, 
conferred on the Secunty Council the primary responsibility for the maintenance 
of international peace and security , 3 the Court has itself explained in a number of 
cases that that “primary” responsibility does not mean “exclusive" responsibil- 
ity * In these cases the Court refused to accept that the Secunty Council alone has 
the mandate to maintain international peace and the Court did not exclude the 
possibility that it shouldered some responsibility itself for this task Several 

LLB (Ife), LLM (London), PhD Candidate at Magdalene College, Cambridge and Pen-time 
lecturer at the London School of Economics and Political Science Special thank* to Jndge 
Rosalyn Higgins. Amazu Asouzu, Dtno Kntsiotis, Lai Oshisanya and Roger O’Keefe for reading 
earlier drafts of this article and for making helpful suggestions Responsibility for any errors or 
omissions is of course mine alone 

1 See Art 92 of the Charter of ihe United Nations 

2 Art 38(1) of the Statute of the International Court of Justice 

3 Art 24(1), Charter of the United Nations 

' Expenses of the United Nations (Advisory Opinion), 1962 ICJ Reports 131 at 163, 34 

ILR 281 at 292, Military and Paramilitary Acmines in and againsr Nicaragua. 1984 ICJ Reports 
392 at 434 at para 93, 76 ILR 145 

SRAD1C (1996) 
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members of the Court have endorsed (he view that one of the purposes .f nn > a, 

EE'S"** th l C ° m ,S ,he secu ""8 '"temationa, £?££ 
Hersch Lauterpacht in the very first sentence of his seminal work The Develnn 

ZT"' natWnat Uw hy ,he ,nle ' nal «”'°t Cow t, stated that "it would appear 
hat the primary purpose of the International Court lies in its function as oTtf 

hi S “ Urmg peace ,n S0 far as lh,s a,m «» achieved through 
a President Basdevant in his opening remarks at the oral hearings of ihe 

Repaiations fin Injunct Advitoty Opinion said, in relation to the role of the 
Court, that it is asked of the Court that it should contribute to peace by deciding 
the disputes submitted to if* Again, President Nagendra Smgh in h.s Separate 
Opinion at the Merits Phase of the Nicaiagua Case stated that ‘Ihe Court as the 
principal judicial organ of the United Nations has to promote peace, and 
refrain from moving m (hat direction" 7 The Court itself noted in the Border and 
Tiansbordci Actions Cate between Nicaragua and Honduras that “the puiposeof 
recourse to the Court is the peaceful settlement of disputes” 8 

This last quoted statement of the Court only restates what is obvious, but is 
often overlooked the purpose of judicial settlement is the peaceful settlement of 
disputes Yet the proposition that an International Court might have any signifi- 
cant role in the maintenance of international peace is one which for several 
generations was rejected by many international lawyers From the timeofVattel 
to at least the early part of the 20th century the prevailing view among both 
international lawyers and statesmen was that there were certain inherent limita- 
tions in the judicial function and that obligatory judicial settlement of some, if not 
most, disputes was inappropriate 5 This doctrine of the inherent limitations of the 
judicial function in international law classified disputes into those that were 
justiciable and those that were non-justiciable, disputes as to rights as opposed to 
disputes arising out of conflicts of interests, and legal in contradistinction to 
political disputes (all these terms being different ways of saying the same thing) 


II THE SCOPE OF THE JUDICIAL FUNCTION IN THE SETTLEMENT 
OF INTERNATIONAL DISPUTES- THE DICHOTOMY BETWEEN 
LEGAL AND POLITICAL DISPUTES 

The alleged dichotomy between legal and political disputes was the defining 
intellectual framework in the conception of the international judicial funciion 
Both governments and international lawyers consistently put forward the view 


Lauterpacht, The Development of International Late hy the Inlet notional Court (1958), p 3 
Pleadings, Oral Arguments Documents - Reparation for Injuries m the Servn e of 

htiluarj and Pora-Milnar, Activities in and against Nuaiagna (Menu) 1986 1C) Rep™ 0 - 
p 153 , 76 ILR 487 „ , t J , 

1988 ICJ Reports 91, 84 ILR 246, para 52 of ihe judgment s 

For a reviewed :he development of "the * 

international law”, see the seminal work of Hersch Uuierpachi, The 
International Community ( 1935 ) 
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that international arbitration or judicial settlement were of limited value in set- 
tling certain classes of disputes A memorandum prepared by the Russian delega- 
tion for use in the First Hague Conference shortly before the turn of the century is 
illustrative of the then prevailing view The memorandum included a note con- 
cerning a proposed article on mediation This note insisted that although arbitra- 
tion was in general more effective than mediation, the application of arbitration 
“is essentially and even exclusively restricted to cases where there is a conflict of 
international rights, while mediation, although of a political character, is equally 
applicable to the conflicts of interests which most often threaten peace among 
nations” 10 The preferred solution for “conflicts of interests which most often 
threaten peace among nations" was therefore mediation Baron Descamps, who 
participated in the two Hague Conferences and went on to become President of 
the Committee of Jurists that drafted the Statute of the Permanent Court of 
International Justice, stated that “apart from important disputes, which require the 
machinery of mediation, there are legal disputes” 11 The general report of one 
committee at the first Hague Conference explained the limitation of the scope of 
disputes suitable for arbitration or judicial settlement on the ground that the 
arbitrator is a judge and as he is bound to act according to law, arbitration is not 
applicable to disputes involving “conflicting interests” and “differences of a 
political nature” 12 The purpose and effect of limiting the types of disputes 
thought suitable for arbitration was therefore to exclude those disputes “which 
most often threaten peace among nations” from the purview of judicial settle- 
ment 

Though this distinction between justiciable and non-justiciable, legal and 
political disputes was well accepted by the prevailing doctrine, there were consid- 
erable problems in defining which disputes were political and thus excluded from 
the application of the judicial function One approach was to enumerate the 
classes of disputes that could properly be regarded as legal disputes 13 A more 
popular view, however, was that such disputes as could be settled by the applica- 
tion of the principles and rules of international law were legal, and such disputes 
as could not be formulated in juridical terms were political and unsuitable for 
judicial settlement However, the test which seemed to prevail in terms of its 
influence m the practice of States was one which regarded all important disputes 
as political and therefore unsuitable for judicial settlement As Hersch 
Lauteipacht pointed out 

the test of the limitation of the judicial function based on the appli- 
cability of legal rules is not the most important in practice This attribute 
must be reserved for the distinction between legal and political 

10 Reports to the Hague Conferences of 1899 and 1907 ed byJB Scou(1917) p95 (Hereinafter 
referred to as Hague Reports ) 

* ^ fiereah Lauterpacht in his book The Function of Law in the International Community 

(1933), p 142 (Hereinafter referred lo as The Function of Law ) 

Hague Reports, nole 10 above, p 35 
13 See Lamerpacht, The Function of Law, p 16 
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disputes based on the relative importance of the subject matter of the 
controversy According to this test those disputes are political, and 
therefore non-justiciable, which affect the important, or - to use the 
current expression - the vita! interests of States.' 4 

Any important dispute or any dispute affecting the vital interests of Stales was 
therefore thought unsuitable for judicial settlement One reason for this position 
was that it was thought that governments would no! be willing to have imponant 
matters determined judicially 14 

It is this view that important disputes are political and therefore non-justiciable 
that assigns to the judicial function a very small role in the maintenance of 
international peace This view found expression in several arbitration treaties 
concluded after the Hague Peace Conferences Many of those treaties limited the 
obligation to arbitrate to disputes of a legal nature provided that such disputes do 
not "affect the vital interests, the independence, or the honour of the two contract- 
ing States or do not affect the interests of third States" 16 The argument was that 
nations cannot surrender questions of national honour or questions of independ- 
ence to die decision of foreign judges and that they are the sole judges of their 
own dignity and of the rights which guarantee that dignity 17 This argument 
reveals what Hersch Lauteipacht regarded as the principal function which the 
doctrine of the inherent limitation of the judicial function has been called to at 
since its inception the doctrine has supplied “a legal cloak for [he tradition 
claim of the sovereign Stale to remain the ultimate judge of disputed legal rights 
in its controversies with others” " 

A. Is there a Dichotomy between Legal and Political Disputes under the 
Charter? 

order to assess the role of the international Court of 
of international peace, it is important lot **™»*^J£ 
between legal and political disputes is one w « » m that lhls distinction 

of the United Nations There is some scope for th *8 f h charter 

,s one which still ex.sts under the Carter the 

provides that m makmg recommendation ; far th s ^ , M shou id as a 

Security Council should take into consideration that legal mspu 
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general rale be referred to the ICJ Secondly, Article 36(2) of the Statute of the 
Court provides that States Parties to die Statute may declare that they recognise as 
compulsory ipso facto the jurisdiction of the Court in all legal disputes It then 
goes on to enumerate four classes of disputes The argument may therefore be 
made that the Charter and the Statute intended to cany on the division between 
legal and political disputes and that they exclude political (meaning "important”) 
disputes from settlement by the Court, with the effect that the Court is assigned a 
small or insignificant role in the maintenance of international peace 
However, a more thorough reading of Article 36 of the Statute does not 
support this conclusion In the first place Article 36 (I) provides that “the juris- 
diction of the Court comprises all cases which the parties may refer to it and all 
matters specially provided for in the Charter of the United Nations or in treaties 
or conventions m force" This provision in no way limits the function of the Court 
to the settlement of small disputes or disputes other than those affecting the vital 
interests of States The Court, under this provision, has the jurisdiction to decide 
all cases submitted to it and its function under Article 38 of the Statute is to 
decide such disputes m accordance with international law 19 

It is however with respect to compulsory adjudication that the doctrine of the 
inherent limitation of the judicial function was most frequently deployed As a 
matter of fact, it was paradoxically felt that the doctrine would serve to promote 
obligatory arbitration or judicial settlement as it would limit the scope of the 
advance obligation to resort to judicial settlement therefore making the undertak- 
ing of such an obligation easier for States 20 It is therefore with regard to Article 
36 paragraph 2 of the Statute that one needs to examine whether the distinction 
between legal and political disputes survives in the Charter As earlier noted. 
Article 36(2) allows the parties to recogmse the compulsory jurisdiction of the 
Court m all legal disputes It then lists four classes of disputes, namely - (a) the 
interpretation of a treaty, (b) any question of international law, (c) the existence 
of any fact which, if established, would constitute a breach of an international 
obligation and (d) the nature or extent of the reparation to be made for the breach 
of an international obligation In spite of the use of the phrase “legal disputes" 
and in spite of the enumeration of the disputes considered as falling in that 
category, it is submitted that the Statute in no way intended to exclude from the 
competence of the Court important disputes or "conflicts of interests which most 
threaten the peace of nations” 21 Hersch Lauterpacht has demonstrated that the 
term “legal disputes" is used descriptively in Article 36(2) and was m no way 
intended to qualify the classes enumerated in Article 36(2) 22 He also points out 
that category (b) "any question of international law” is wide enough to cover the 
three remaining classes, and indeed any conceivable dispute in which the parties 

19 I?!i, rale *f p,ies «rept the parties agree that the Court decide the dispute ex aequo el bono Art 
38(2) of the Statute of the Court 
t? 5“ l' ,m *ipaoht. The Function of Law, p 4-6 

21 See note to above 

22 The Function of Low, p 35-6 
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ask for their rights It may be added that in so far as international law covets 
important questions and in so far as international law covers questions relating to 
peace among nations, as it clearly does, 21 the Court has jurisdiction over such 
matters 


B. The Dichotomy between Legal and Political Disputes in the Decisions or 
the Court 


The Court itself has on several occasions had to consider the assertion that its 
competence was excluded in particular cases owing to the fact the dispute was 
political and not legal The Court has clearly indicated that the fact that a dispute 
has political aspects or that its decision will have political implications does not 
debar the Court from exercising its jurisdiction once it is properly seised of a 
dispute As the Court stated in the Jurisdictional Phase of the Nicaiagua Cose" (> 
case involving questions relating to the use of force), "the Court has never shied 
away from a case brought before it merely because it had political implications or 
because it involved serious elements of the use of force” 

The Court has also taken the view that once a dispute is susceptible to the 
application of legal roles it is generally within the scope of its judicial function In 
fact the Court has noted that very often political and legal aspects are intertwined 
in cases brought before it In the jurisdictional phase of the Case Concerning 
Bordet and Tiansboide, Aimed Actions between Nicaragua and Honduras 
(another case involving the use of force), the Court stated that it was 


aware that political aspects may be present in any legal dispute 
brought before it The Court, as a judicial organ, is however only 
concerned to establish, first, that the dispute before it ■ a legal 
dispute in the sense of a dispute capable of being setrted * 
application of principles and roles of international law and sectmdly, 
that the court has junsd.clton to deal w.th it, and that J unsd '" 
not fettered by any circumstances rendering the application 1 

sible 21 
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road” 26 Hersch Lauterpacht expressed the same opinion when he said that "the 
State is a political institution, and all questions which affect it as a whole, m 
particular m its relations with other States, are therefore political” 27 The terms 
“legal” and “political” are by no means opposites They are concepts that do not 
have the same frame of reference and in fact refer to totally different things To 
say that a dispute is political is often to refer to the way in which the dispute has 
arisen and developed and to the emotion and feeling that n has aroused Even the 
smallest of disputes m terms of subject matter may arouse the greatest of feeling 
and may lead to its classification as political To say that a dispute is legal, 
however, is to say it calls into play the application of rules and principles of law 
Clearly these statements are not contradictory Disputes arousing feeling and 
emotion very often call into play legal rules For example, Judge Bedjaoui noted 
in his dissenting opinion m the Lockerbie Case 28 that that case comprises a 
political dispute relating to State terrorism and a legal dispute concerning extradi- 
tion What is important for the Court in any case that comes before it is whether 
the questions before the Court can be settled by reference to international law If 
they can, the Court is competent to answer those questions regardless of the 
“political” circumstances surrounding the case 

Some writers are of the opinion that to attempt to distinguish between “legal 
disputes” and “political disputes” is not only to undertake an artificial inquiry but 
to undertake the wrong inquiry Thomas Franck, for example, has said that 

the right question is not whether the dispute is essentially legal or 
political but whether it is more likely to be settled by recourse to a 
political or legal forum 29 

In this view, there is no inherent distinction between legal and political disputes 
and the distinction between a legal and a political question lies in the method 
through which settlement of the dispute is being pursued or is best pursued 30 
The Court has also stated both in its advisory function and in relation to 
contentious cases that it would not concern itself with the fact that there is some 
political motivation behind the bnnging of a case to the Court In two Advisory 
Opinions relating to admissions to the United Nations, 31 the Court stated that it 
could not attribute a political character to a request which invited it to perform the 
essentially judicial task of interpreting the Charter - a multilateral treaty Again in 

2« 1986 1CJ Reports, p 168, 76 ILR 502 
f7 Lauterpacht, The Function of Law, p 1 53 

Questions of Interpretation and Application of the 1971 Montreal Convention Arising from the 
^nollnadenl al Lockerbie [Libya v UK Libya v US) 1992 IQ Reports at 34, 144 
fl «* Thomas Franck, Judging the World Court, (1986), p 41 

U ““.T 7 ' tlstn ' Principles of International Law, 526 (R W Tucker ed , 2d rev ed 1966) 
quoted by Vera Gowlland-Debbas in “The Relationship between the International Court of 
li iT* an “ llle s “ um * Council m the light of the Lockerbie Case . 88 ( 1994) AJIL 643 
namission of a grate to the United Nations (Advisory Opinion) 1948 1CJ Repons 57, Compe ■ 
reace of the General Assembly For the Admission of A Stale to the United Nations, (Advisorv 
uptnton) 1950 ICJ Reports 4 3 
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Ihe Certain Expenses Case, it had been argued that the question nut t n a. r. 
was intertwined w„h political quest, ons and that 
refuse to give an opinion The court however noted that J tme th/ln, 
interpretations of the Charter of the United Nations will have political s lfi 
cance great or small In the nature of dung, „ could no, be 1 

o rt then went on to repeat its earlier pronouncements that it could not attnbute 

22, * '“T'Z V rcqUe, ‘ ' nV,l ' ng “ 10 undertake the -> ud,c ' al of treaty 

interpretation In the Border and Tiansboider Case Honduras had argued that 
Nicaragua s application to the Court had been politically inspired The Court said 
(hat it cannot concern itself with the political motivation which may lead a Slate 
at a particular time, or in particular circumstances, to choose judicial settle- 
mem " 


Despite these pronouncements by the Court, some States have continued to 
make the argument, at least in the context of a request for an advisory opinion, 
that certain issues are political and therefore beyond the remit of the Court 11115 
argument, with nuances and venations, was made by certain States in their 
pleadings in the proceedings relating to the Legality of (he Use by a Stale of 
Nucleai Weapons (Request for an Advisory Opinion) 34 These proceedings re- 
lated to two similar requests, from the World Health Organisation (WHO) and lhe 
General Assembly, for an advisory opinion on the legality of the use of nuclear 
weapons 33 At a general level one may say the Court was here being called to 
make its most direct foray into peace and security issues The Court was not being 
asked to settle a bilateral issue affecting peace among nations but was being 
asked to pronounce on the legality of the use of what some might consider the 
greatest threat to the existence of mankind - nuclear weapons 
In their written statements and oral arguments before the Court, certain States 
(including four of the five declared nuclear weapons States) argued that the Court 
should not render the advisory opinion requested of it They argued that the Court 
has a discretion whether or not to render advisory opinions and that in the case al 
hand the Court should exercise its discretion by refusing to render an opinion 
Various arguments were put before the Court in support of this position These 
included the contention that the WHO lacked the competence to request the 


32 1962 1C1 Repons >1 p 155 

33 1988 1CI Reports alp 9! nl para 52 84 ILR 246 „ 

34 See Ufallly if Use by o Stale a/Nuilear Weapons m Aimed Cnaflul, (Advisory Opumne 
July 1996 - request by Ihe WHO), and Utahn a} the Threat or Use if Nuclear Weapmi 
(Advisory Opinion of 8 July 1996 - requesr by ihe General Assembly! 

35 Though lhe questions put lo the Court by the WHO and the Oerreral Assen^am s™. ^ 
were by no means Ihe same The quesnon asked by theWorid Health Assembly. I hego «m 
body of Ihe WHO, in May 1993, was - "In view of Ihe health 

lhe use of nuclear weapons by a Slate in war or other armed J'™. ^ -uami pa 

under international law including rhe WHO Conslrtuiimrt (Res 

lo the Court by the General Assembly m December R tanSU Though ihe 

weapons in any circumstance permitted vote mtemanonal law ( |(CTKj(ws wt not 
Court loirved the oral proceedings relating to these two requests, the 
jomed and n remans to be seen whether lhe Court will deliver e single op 
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opinion 36 and that though the General Assembly had the competence to request 
the opinion, the question was abstract and an answer would serve no useful 
purpose Also, it was argued that the question before the Court was essentially 
political and therefore the Court lacked the competence to give an answer In the 
light of the previous jurisprudence of the Court, this argument was rarely put in 
the blunt form that it had been put in previous cases For example, the United 
Kingdom argued with respect to the request by the WHO, that where the motiva- 
tion behind the request is essentially political and is extraneous to the proper aim 
of seeking guidance as to the legitimate functions of the organ or organisation 
requesting the opinion, the Court should not answer the question put to it The 
UK further stated that the true basis of this exclusion is not simply that political 
motives lies behind the request, but that where the Court is being tempted to get 
involved in an essentially political debated (in this case nuclear disarmament), the 
issue of propriety arises and U would be improper for the Court to get involved 37 
Also, France, at the oral hearings, argued that (i) the questions were of a purely 
political nature (n) m order to reply to them, the Court would have to act as an 
international legislator and take into consideration political and moral factors and 
that (m) the Court would be interfering in an essentially diplomatic and political 
process 38 This argument was echoed by the Counsel for Germany who, at the 
oral hearings, said that "in the view of my Government the question before the 
Court is basically of a political nature ” 3 ’ 

Although these arguments did go some way towards taking into account the 
concerns that have been expressed about this alleged dichotomy between legal 
and political disputes, they were rejected by the Court States like the UK based 
then arguments not so much on the incompetence of the Court as on the impropriety 


37 


36 This contention was upheld by the Court which held that international organisations do not 
possess a general competence but are governed by the "principle of speciality” and that the 
question put to the Court by the WHO did "not anse 'within the scope of [the] activities' of that 
Organization as defined by its Constitution " Legality of the C/re by a Stale nf Nuclear Weapons 
in Armed Conflict (Advisory Opinion), paras 25-26 

Written Statement of the United Kingdom - Legality of the Use by a Slate of Nuclear Weapons in 
Armed Conflict (Request for an Advisory Opinion by the World Health Organisation), pp 53-58 
It is interesting to note that this argument relating to the political nature of the question pul to the 
Court was not repeated by the UK in relation to the request by the General Assembly Also this 
Ta was not P 11 ’ before the Court by the UK at the oral hearings phBSe of the proceedings 

Oral Pleadings, Legality of the Use by a State of Nuclear Weapons (Request for an Advisory 
Opmron), CR95/23 (translation), p 5 el seq (Professor Pellet) Of course, many other Slates took 
a different vrew See for example the statement of Counsel for Qatar (Dr Al-Nautmi) that “while 
■he question may have a political background, or political implications, the nature of the question 
10 n “’c Court today is not a political one ” CR95/29 p 29, para 14 

ral Pleadingj, Legality of the Use by a Stale of Nuclear Weapons (Request for an Advisory 
"M- m S!l;^ 95/24 ’ p35 " J "?-P ara >2 (Mr Htllgenbetg) EarherMr H.llgenberg had said 
ikTeu/ “* aware thal man y highly respected experts believe that progress to date m 
™ , of nuclear arms control and disarmament is still not sufficient, and that a judicial rulme 

the legality oi illegality of the use of nuclear weapons may help expedite the process This 
^Mrt, however, according to the Charter of the United Nations and its own Statute, is called 
L™! 7 S ' V J adv “ ory °P m, °" 5 on ,e ga' questions It should be not enter the political field of 
pranoung disarmament through opinions on political mattcre pending in various intemslional 
pumicai iota CR95/24, p 35, para 7 
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hy l ie Genera) Assembly, various areas of international law that bear cn the 
legality or otherwise of the use of nuclear weapons It held that 

the threat or use or nuclear weapons would generally be contrary to 
the rules of international law applicable in armed conflict, and in 
particular the principles and rules of humanitarian law 

but that. 


However, in view oflhc current swte of international law, and of the 
elements of fail at its disposal, the Court cannot conclude definitively 
whether the threat or use of nuclear weapons would be lawful or 
unlawful m an extreme circumstance of self-defence, in which the 
very survival of a Slate would be at stake 43 


40 If should he unfed dial though the Court had on several occasions stated that it could not concern 
itself with the political motivation behind a request for an advisory opinion those advisory 
opinions find rehted to the workings of the organ llutt had requested the opinion Set Admission 
of a Slate la ih< United Nation t (Advisory Opinion) 1948 ICJ Reports 37, Competence ef the 
General Assemhl i r ar the Admission of a State to the United Nations (Ads isory Opinion) 1950 
IQ Reports 4 Certain Expenses of the United Nations (Advisory Opinion) 1962 ICJ Reports 
153 However n should also be noted that Article 96 of the Charter of the United Nations 
empowers die General Assembly and the Security Council to request advisory opinions on any 
legal questions and does not limit the questions that these organs may ask to questions relating to 
the wmk of the organ or organisation as is the case with ofher bodies that may request advisory 

41 Legaho of the Use by a State of ‘Nocieai Weapons in Armed Conflict (Advisory Opinion of 8 July 
1996), paras 15 16 Uf>aht\ of the Threat or Use of Nuclear Weapons (Advtsoty Opinion « » 


July 1996) para 13 

42 See, for example, the statement of die German Counsel (made when arguing that the man 
before the Court was political) that “1 submit that up to this present momcM. there is no 
convention, international custom, or general principle of law which would support 
weapons, as part of a defensive strategy, are illegal under any circumstances v * 

mm 7 See else ihc French nrpimni, CR9 5/23 (tomtom), p 53 « wv 

« Parasrapb 21) of lbc duptaiif of ihc Opinion, Lathy af rte Threat 
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This distiction between political questions and political disputes is implicitly 
approved by the second part of this paragraph m the dispnsmf As is argued in this 
paper politicisation of a dispute m terms of its importance to the interests (vital or 
otherwise) of the States concerned or in terms of the emotion it generates does not 
exclude the dispute from the purview of the Court So far the Court has not 
concerned itself with the fact that a given case has political undertones This 
cannot but be so Every case brought before the Court has political undertones as 
it involves political entities It may even be argued that the very fact that the case 
has come before the Court is indicative of political disagreement Every case 
which comes before the Court relates to a dispute that the parties have failed to 
settle by negotiation and this fact itself gives some political colour to the case 
Therefore to admit as part of positive law the doctrine relating to the exclusion of 
political disputes would be to undermine the very nature of judicial settlement of 
disputes As Hersch Lauterpacht put it, to accept the suggestion that the Court 
should refrain from dealing with political questions “would mean a speedy and 
radical liquidation of the activities of the Court” 44 

However, it is another thing to say that a particular question before the Court, 
either in advisory or contentious proceedings, is a political question because it 
cannot be answered by reference to law or there are no legal guidelines for its 
resolution If it is in fact the case that international law has nothing to say on the 
legality or otherwise of a particular matter, then it does follow that the question is 
not one that the Court is able to answer as the Court’s function is to apply 
international law and not to make it 45 For example it may be argued that the 
question whether a particular act is a threat to or breach of the peace under Article 
39 of the United Nations Charter is a political question because international law 
contains no rules for determining the matter and the Charter entrusts that determi- 
nation to a political body - the Security Council - which is entitled to act in 
accordance with political and not legal considerations 46 The essential question is 
therefore whether a particular question is capable of a legal answer If it is, the 
Court is competent in that regard Again the fact that a particular question is 
political does not debar from the Court being competent with respect to the 
dispute in which the question arises For example, it may be argued that though 
•he determination of a threat to the peace or breach of the peace is political and 

us within the sole competence of the Security Council, there are nevertheless 

44 

45 
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Lauterpacht, Function oj Law, p 155 

Article 38(1) of the Statute of the Court See also the statement of the Court in the Fisheries 
ih‘7“ h i ' n C °" {UmKd Kw * dom v Iceland) (Merits), 1974 1CJ Reports 3 at pp 24-5, para 53, 
Z , * tOTn >“ w . cannot render judgment sub specie legisferendae, or anticipate 
me law before the legislator has laid it down " See also the Fisheries Jurisdiction Case ( Federal 
aepuhlic of Germany v Iceland) (Merits), 1974 IQ Reports 175 at p 192, para 45 

generally, GUI. "Legal and Some Political Limitations on the Power of the UN Security 
c-ouncil to Exerase its Enforcement Powers Under Chapter VII of the Charter", 1995 Nether- 
riowsi n!!?”* ' ) l, 1 '’ l 5™ tlonal Uw 33 ' Alvarez, "Judging the Security Council" 90 AJIL 1 
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De . hb , as ‘ " Tb ' R *>anonship Between the International Court of Justice and the 
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Ongoing Aimed Conflict r 

Aside from ihe general argument that there is a class of political disputes that is 
not appropriate for judicial settlement, a more specific argument has been made 
that the Court is not competent to deal with cases involving ongoing aimed 
conflicts Cases like the Corfu Channel Case 48 and the two cases examined in 
Part II below demonstrate that the Court is capable of deciding cases involving 
limited uses of armed force and cases involving armed incidents where that is not 
the substance of the case 

However, in the Nicaragua Case ” the United States argued that the case was 
inadmissible because it involved an ongoing armed conflict It asserted that 
ongoing armed conflicts were never intended by the drafter of the Charter to be 
encompassed by Article 36{2) of the Statute The US also argued that 

resort to force during ongoing armed conflict lacks the attributes 
necessary for the application of the judicial process, namely a pattern 
of legally relevant facts discernible by the means available (o the 
adjudicating tribunal, establishabtc in confoimity with applicable 
norms of evidence and proof, and no! subject to further materia! 
evolution during the course of, or subsequent to, judicial proceed- 
ings 50 


The argument therefore was not that the dispute was political and not legal but 
that (0 there had been no intention to subject such disputes to judicial settlement, 
and ( 11 ) it would be difficult for the Court lo make findings of fact in such a 
situation The Court unanimously dismissed these submissions of the United 
States With respect to fact finding, the Court held that it is the litigant seeking to 
establish a fact that has the burden of proving it and that in cases where evidence 
may not be forthcoming, a submission may be rejected as unproved It also noted 
that it is not only in cases of ongoing armed conflict that fact finding may be 

difficult 51 lhe 

Judge Schwebe) (who voted with lhe rest of the Court on this point at uie 


This issue has arisen before the Court in boih Ihe Lockerbie Cose tuhva r Umted 'itaw < 
thcUmlcd Kingdom) (Provisional Measures), 1952 ICJ Reports 3 and Ihe F h 

cZZn Cose wLa ond Hencgorm * 

Requests for the Indication of Provisional Measures) 1993 ICJ Reports 

ZmXoLory Actmlirs m and ogams, Managua (MM ***** 
1984 ICJ Reports 439. 76 ILR 147 

1984 ICJ Reports 439, para 99, 76 ILR 147 0 r Fact-Finding by Ihe 

(1992) 
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Jurisdiction and Admissibility phase) returned to this question in his dissent on 
the merits of the case Whilst agreeing that the Court is competent to deal with 
ongoing use of force, 52 he argued that the case at hand was non-justiciable 
because of its circumstances He took the view that the Court would be required 
to pass judgment on the motives and policies of the States involved, as a 
prerequsite to deciding the necessity of continued US recourse to measures of self 
defence This, he stated, the Court would find difficult as it was not 

in a position to subpoena the files of the Central Intelligence Agency 
and the White House - or the files of the Nicaraguan Government, not 
to speak of the files of the Government of Cuba and of the supporters 
of the subversion of El Salvador v ' 

Therefore the main concern was one of fact finding It has already been 
pointed out that this is not a problem that is singularly restricted to cases of 
ongoing armed conflicts but may occur in other contexts also The approach of 
the Court was to remind the parties that the burden of proof lay on the party 
seeking to prove a fact Surely this must be correct However, it underscores the 
essential question which is whether the State or States concerned wish to litigate 
such a dispute before the Court In the Ntcatagua Case, neither the US nor the 
Central American States that were being assisted by the US wanted to litigate 
such issues before the Court The US later stated that 

much of the evidence that would establish Nicaragua’s aggression 
against its neighbours is of a highly sensitive intelligence character 
We will not nsk US national security by presenting such sensitive 
material in public or before a Court that includes two judges from 
Warsaw Pact nations This problem only confirms the reality that 
such issues are not suited for the International Court of Justice 54 

The problem is thus not one of the competence of the Court but of the desire of 
the parties to settle such disputes by judicial means It will be suggested below 
that the Court’s role in the settlement of disputes can only be exercised to its full 
potential when the Stales involved want to settle their disputes This is particu- 
larly true in cases involving the use of force However, it cannot be excluded that 
m certain circumstances States will find political advantage in submitting a case 
involving ongoing armed conflict to the Court In such a case the Court has a 

52 Responding to the US argument that it was not ihe intention of ihe drafters to include ongoing 
armsd conflicts in ihe scope of the Court's compelence. Judge Schwebel stated that “while that 
argument is perfectly plausible, it is, in my view, insufficient It is insufficient because nowhere 
m the teat of the Statute of the Coun is there any indication that disputes involving continuing use 
of aimed force are excluded from its jurisdiction " He then examined Article 36(1) and (2) of the 
statute and referring to the terminology used in those texts stated that “these capacious terms do 
not exclude disputes over the continuing use of force from the Court’s jurisdiction " 1986 ICJ 

Reports 289, 76 ILR 623 

53 1986 ICJ Reports 294-5, para 71, 761LR 628-9 

“Statement Concerning US Withdrawal from the Nicaragua Case ", January 18, 1985, See 
Damrosch (ed ), The International Court of Justice al a Crossroads (1987), p 472 at 474 
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number of means by which it may seek to determine the rele^m ft, , „ 
e«mple, under Arttcle 50 of the Statute, the Court may “emrust any mdmdu^ 
body, bureau, commission or other organisation that it may select, with the task of 

°:r g i xpert op,mon " m c ° uri u,,,, “ d «■ rZl 

wh«h J Alh' f C 'Tu Se " 11 app0 "" ed navaI e;, P Erls to tnquiremto 
whether Albania could have had knowledge of the laying of the mines m ,ts 

territorial waters The Court may also use materials in the public domain testi- 
mony of witnesses, inferences and admisssions against interest in ,ts task of 
finding ihc relevant facts 


Indeed one of Judge Schwcbel's criticisms of the decision in the Nuaiagua 
Cate was that the Court did not use us fact-finding capabilities to the full K He 
argues that the “Court might have manifested a greater willingness than it did in 
that case to use its power to obtain evidence, to call for additional evidence, and 
to seek expert inquiry" w He stales that the Court's findings of faci wnh respect to 
the US activities in issue were largely sound and easy enough but that its findings 
of fact with respect to the activities of Nicaragua, whilst far from easy, were 
unsound According to him, the Court decided many questions relating to Nicara- 
guan activities in other Central American States against the weight of evidence 
In so arguing. Judge Schwcbel appears to concede that the problem was not that 
the case was non-justiciable, as he had staled in his dissenting opinion, but that 
the Court, in Ins view, carried out its tasks (which might have been difficult but 
were possible) unsatisfactorily ,7 

Having regard to these considerations, one may therefore agree with Schachier 
who states that “one cannot conclude as an a pi ion matter that the limits on the 
fact-finding capabilities of the Court preclude adjudication in cases involving the 
use of force" M It is not the case that the Court lacks the competence to settle 
disputes involving the ongoing use of force but that such attempts at adjudication 
might be unproductive because of the unwillingness of one side to submit to such 
a mode of dispute settlement 59 As Schachter points out, “the problems of 
justiciability and juridiction in regard to disputes involving force are largely the 
same as those raised in other cases in which a respondent state (or a potential 
respondent) has strong reasons to resist adjudication ”* 1 

The Court is therefore not debarred from acting m the promotion of peace and 
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n Sehwebcl, "Three Cases of Fact-Finding by the International Court of Justice m Sclmebel. 
asnee m International Law (1994) p 175 si 139 

cc Sehivebel, “Indirect Aggression in the International Court ' in Sclrwebel Justice in Interne 

SchiTr! "Disputes Involving the Use of Force ' in Damrosch <ed ) The httenKtimuil Conn <i 
ustue at a Cnawoodt <!987) p 223 s{ 236 which al the time 

Jurisdiction and Admissibility). Judgment ofl I July 1996 
tec previous nole, a( p 240 
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security by any doctrine limiting its competence to disputes concerning small 
matters or matters other than the vital interests of states As Gowl land-Debbas has 
said 


the practice of the International Court, beginning with the Corfu 
Channel Case has involved cases with widespread political implica- 
tions that concerned vital state interests and at times, explosive 
issues, if not outright hostilities 61 

The function of the Court is to settle disputes according to international law If a 
case involves a disagreement as to the legal rights of the States involved, the 
Court has the power to hear the case 

C. Dispute Settlement and the Maintenance of Peace 

It is submitted that the fact that the function of the Court is the peaceful settlement 
of disputes according to law shows that it was intended to have a role to play in 
the maintenance of peace Many of the disputes that have come before the Court 
involve not only the vital interests of States but constitute a real source of tension 
between the parties Territorial and maritime questions, for example, involve not 
just the mere determination of a boundary line but also relate to the allocation of 
resources and of competence and jurisdiction These disputes are often a source 
of tension between neighbouring states and are the sorts of disputes that are likely 
to lead to a breach of the peace The Court has come to play a significant role in 
the settlement of some of these disputes and such judicial settlement has pre- 
vented the escalation of disputes which might threaten the stability of nations 62 
Judge Shahabuddeen in the opening sentence of hts dissenting opinion m the 
jurisdictional phase of the Cose relating to the territoi lal dispute between Qatar 
and Bahrain, 63 stated that “the judgement of the Court [in these sorts of cases] 
opens the way to the peaceful settlement of a long-standing dispute between two 
neighbouring States” 

Unsettled disputes between States are often a cause of tension in the relations 
between those States International law does not impose an obligation on States to 
settle disputes, it only obliges them to settle such disputes peacefully, if they 
ecide to settle International law is not a panacea for the settlement of all 
isputes but in so far as a dispute contains legal aspects, the authoritative pro- 
nouncement on such legal aspects, be it the interpretation of a treaty or the 
judicial ascertainment of a fact establishing the breach of an international obliga- 
tion, may play an important pan in the final settlement and disposition of the 
dispute The Court itself noted m the Tehran Hostages Case that 


61 

62 
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See Gowlland-Debbas, note 30 at p 652 
See, for example, ihe iwo cases discussed below 

lHnl^Z' Ker '”1 g ^ ar, " me Del,mua “0 n and Terrnonal Questions Between Qatar and Bahrain 
■Prediction and Admissibility, Judgment of 15 Feb 1995, 1995 IQ Reports p 51 
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it is for the Court, the principal judicial organ of the United Nations, 
to resolve any legal question that may be in issue between parties to a 
dispute, and the resolution of such legal questions by the Court may 
be an important and sometimes decisive factor in promoting the 
settlement of the dispute 64 

III RECORD OF THE INTERNATIONAL COURT IN CASES INVOLVING 
DISPUTES LIKELY TO LEAD TO A BREACH OF THE PEACE 

Let us now turn to an examination of some cases in which the judicial funenon of 
the Court has led to a settlement or an amelioration of a dispute directly threaten- 
ing international peace The two I intend to look at involve territorial questions 
between African States 


(i) Frontier Dispute between Burkina Faso and Mali Case 6 ' 

This case concerned a dispute between the two countries over the ownershipof a 
100 mile stretch of land known as the Agacher Strip reputedly nch m mineral 
resources The demarcation of the frontier between the two county ; had to 
disputed since both countries attained independence and the two State had 
engaged in negotiations to settle the dispute In 1974 armed hostilities bmtoou. 
and a Med.at.on Commission under the auspices of and 

seek a solution This Commission was. however, unable to fulfil it 

S ,, ,9.3 » fc »” » • ^ 

"SKSS. - — -““SIS 

Christmas Day of 1985 saw the start of a ew bu( ^i, parties also 

names A cease-fire was organised on 29ft of , „f 

protection The Chamber acceded to this request j rf ^ kim) 
January 1986,“ it ordered both P*« £ m chanlber also ordered 

taken which might toe ceL ^ and that they should withdrew 

that both parties continue to obsenre y be determined by an 
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agreement and if the parties failed to reach an agreement the Chamber itself 
would indicate those terms by means of an Order The Chamber also ordered that 
with regard to the administration of the disputed area, the situation which pre- 
vailed before the armed conflict that gave rise to the request for provisional 
measures should not be modified 

The parties complied with the terms of this Order and they reached agreement 
on the terms of the troop withdrawal within 8 days of the Order of the Chamber 
The case then proceeded to the merits phase and the Chamber gave judgment on 
the merits in December 1986 in which it upheld the principle of utt possidetis 
relied on by Burkina Faso The Chamber then indicated the course of the bound- 
ary in the disputed region 

This case illustrates the positive and influential role the International Court 
can play in the settlement of disputes directly threatening the peace In the first 
place, the indication of provisional measures by the Chamber appears to have 
been instnimental in ameliorating the situation of armed hostilities that erupted in 
the Christmas period of 1985 Though the parties had agreed to a ceasefire, both 
of them still felt a need to approach the Chamber for provisional measures in 
order to reinforce the cessation of hostilities The Order of the Chamber indicat- 
ing provisional measures required the parties to reach an almost immediate 
agreement on the withdrawal of troops failing which the Chamber itself would 
indicate the terms of the troop withdrawal It may be argued that this Order in fact 
facilitated the troop withdrawal and strengthened the ceasefire Secondly, the 
judgment of the Chamber on the merits has settled finally the questton between 
the parties Acceptance of the judgment by both parties and compliance with it 
has removed this source of tension between the parties * 7 The Court, by deciding 
the legal issues between the parties, settled decisively a dispute that had twice 
resulted in armed conflict between the parties 


(il) Libya v Chad (Territorial Dispute ) 41 

This case involved the longstanding dispute between the two countries over the 
ownership of a huge amount of territory The area m dispute comprised some 
530,000 square kilometres of land and included the Aouzou strip which is report- 
edly nch in uranium This strip of land had been occupied by Libya since 1973 
and had been the source of often intense armed conflict between the two countries 
at vanous points in time The importance of the dispute is also signified by the 
act that the disputed area relates to the whole frontier between the two countries 


^ r% ra t£* c ' ,ve * e "ers of the Presidents of Burkina Faso and Mali addressed to the President of 

d ? ; ' dtd ** dls P ute 80,1 annexes lo 1CJ Press Communique No 87/1 In those 
lh " °°' n Hea “ s °> State slated their intention lo comply with the judgment of ihe Chamber and 
,4=™ their appreciation lo the Chamber for helpmg in the reconciliation of the two 

68 Otspute between Ubya and Chad. 1994 ICJ Reports, p 6 Fbr an 

Chad), 44?CLQ <1995)6b”?°“ CmC "” Wg Tem,onal Da P"‘ < uh > vn Ar ^ Jamahiriya I 
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- this frontier being at least 500 miles 
After some prodding by the OAU, 65 both parties agreed to submit the dispute 
to the International Court of Justice and they signed a special agreement to this 
effect in August 1989 The cose was lieard in 1993 and the Court gave judgment 
in February 1994 The Court upheld the Chadian contention that the boundary 
between the two countries was conclusively determined by a 1955 treaty between 
France and Libya The Court thus held that the whole of the area in dispute, 
including llie Aouzou strip, belonged to Chad 
After some initial anxiety as to whether Libya would comply with the judg- 
ment and surrender control of the Aouzou strip, the parties reached agreement on 
the implementation of the judgment including Libyan troop withdrawal from the 
Aouzou strip This agreement was implemented and on the 31st of May 1994, 
less than four months after the delivery of the judgment of the Court, Libya 
foimally relumed the Aouzou strip to Chad after more than 20 years of Libyan 
occupation TO This withdrawal of Libya from the area was overseen by the l) N in 

accordance with Security Council Resolution 915 11 

This case presents another example of role the Court may be called to play in 
the peaceful resolution of disputes The case involved a matter of no mean 
importance and demonstrates that the judicial function may involve die settle- 
ment of disputes affecting the vital interests of States 

These cases demonstrate the fact that the Court does have a role to play in the 
maintenance of peace 72 The role of the Court IS not political in the sense hat 
Court docs not utilise political methods of. settlement but i k confined I towUj 
disputes by applying legal considerations and methods As Judge Weeramantry 
stated, in relation to the Court, in his dissenting opinion in the Lockeib 

the concept it uses are juridical concepts, its criteria arestandardsof 

sL i ... s* r" “ 

before a political or executive organ of the United Nations 
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This however does not debar the Court from playing a role, perhaps a decisive 
role, m maintaining peace amongst nations The Court is often able to clarify 
authoritatively legal or factual points at issue between the parties and this in turn 
may have the effect of providing the basis of settlement of the dispute between 
the parties 

IV THE COURT AND INTERNATIONAL DISPUTE SETTLEMENT 

However, the fact that the Court itself is not able to enforce its judgment means 
that the Court can only play a useful role if the parties themselves are seeking a 
settlement of the dispute A cynical observer may regard this as a fact that 
prevents the Court from playing any meaningful role in the maintenance of peace 
However, the fact is that there are several factors that may inhibit the settlement 
of disputes between States even when the respective governments desire a settle- 
ment Unsettled disputes are inevitably a source of tension between the States 
concerned History shows that if disputes, territorial disputes in particular, are not 
settled they are likely to lead to frequent and persistent breaches of the peace with 
the possibility of escalation of such disputes leading to further hostilities 74 The 
territorial dispute between Ecuador and Peru, 75 the dispute over the Spratly 
islands in the South China Sea 76 and the dispute between Turkey and Greece over 
certain islands in the Aegean 77 are recent examples of how such disputes can 
threaten or lead to a breach of the peace 

Submission of a dispute to the Court gives the parties an opportunity to settle a 
dispute they may otherwise be unable to settle A negotiated settlement of a 
dispute may be precluded by various factors Negotiation is only usually success- 
ful when there is some compromise on both sides It may therefore be difficult to 
achieve a negotiated settlement of a problem that can only be solved by one side 
or the other getting the disputed territory Furthermore previous intransigence by 
the parties may prevent them from withdrawing from already stated and widely 
publicised positions Recourse to the Court allows for an authoritative and more 
palatable vindication of the position of one side over the other 

Settlement of disputes by negotiation and agreement may also be prevented by 
domestic considerations A State may be unwilling to reach agreement on a 
particular matter because it is anxious about how such an agreement may be 
perceived domestically Submission of the dispute to the Court provides a State 
with an instrument that can be played before the domestic constituency m support 
of an unfavourable outcome to the dispute As Thomas Franck has so aptly put it 

the prestige of the World Court also can conduce to settlement Even 
74 Sec, Tor example, the cases discussed above 

5 reports of the righting between the two countries in early 1995 and a bnef history of the 
. "“Rote, see Keesings’s Record of World Events, 1 995, at pp 40356, 40404, 40458, 40609 

° Porrepotts of recent events, see Keesing’s Record of World Events 1 994, at pp 40234 and 40383 
and 1995, at p 40412 

77 For repons of events in early 1996. see Keesmg's Record of World Events, 1996. st p 40923 
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where a negotiated settlement has been precluded by domestic poh- 
tics, a government that cannot openly “bargain away" claims may be 
able to retreat before “the majesty of law” n 

However, the role of the Court is not confined to settling disputes that cannot 
be solved by negotiation The Court can often play a role within the negotiation 
process either to support negotiations or to inspire the parties to negotiate In the 
North Sea Continental Shelf Cases,™ the parties had unsuccessfully attempted to 
negotiate full delimitation of the continental shelf adjoining their respective 
coasts and decided to ask the Court to declare the principles upon which the 
continental shelf was to be delimited (as opposed to asking the Court itself to 
delimit the continental shell) The Court did so in its 1969 Judgment after which 
the parties negotiated a delimitation on the basis of the legal principles identified 
bv the Court This is an example of the role the court can play in supporting 

• _ . i I 


negotiations between States where those negotiations have stalled owing to a lack 
of agreement on fundamental legal issues As the Court remarked in a different 
case, “[i]n the fresh negotiations which are to take place on the basis of the 
present Judgment, the Parties will have the benefit of the above appraisal of their 
respective rights, and of certain guidelines defining their scope 

The Court in the North Sea Continental Shelf Cases was in some senses being 
asked to play an advisoty role in a contentious case as it was only asked to declare 
pn.etpfe .nd to » 4* to P~P'“ W 
not be seen as inconsistent with the function of the Court in contentious cas« as 
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Gold principle 83 as the UK and New Zealand were not parties to the case The 
Court rejected these arguments and held that it was competent to hear the case 
This judgment had the effect of persuading Australia to seek a negotiated settle- 
ment of the dispute with the result that it agreed to pay about Aust $107,000,000 
to Nauru, exgiatia 84 

Another case in which the Court played an important role in the achievement 
of a negotiated settlement of an international dispute is the Gieat Belt Case 85 
This case concerned a Danish project to build a bridge over the main navigable 
channel of the Great Belt strait The Great Belt is one of the three Danish straits 
which form the natural entrances between the North Sea and the Baltic Sea 
Finland, alarmed that the bridge would affect the passage of oil rigs and dnll 
ships to and from its ports and yards, brought proceedings in the ICJ in which it 
asked the Court to declare (i) that there is a right of free passage through the Great 
belt (being a strait used for international navigation), (li) that this right extends to 
dnll ships, oil ngs, other special ships and reasonably foreseeable ships, (in) that 
the construction of a fixed link over the Great Belt as planned by Denmark would 
be incompatible with the right of passage mentioned above, and (iv) that the two 
parties should start negotiations in good faith, on how the tight of fi ee passage 
shall be guaranteed Finland also made an application for provisional measures 
under Article 41 of the Statute of the Court m which it asked the Court to order a 
cessation of construction work However, the Court look the view that the cir- 
cumstances were not such as to require provisional measures and it dismissed the 
application for such measures Nevertheless the Court staled in its Order that 

pending a decision of the Court on the ments, any negotiation 
between the parties with a view to achieving a direct and friendly 
settlement is to be welcomed 86 

The parties did start negotiations with a view to settling the dispute after the 
Court’s judgment on provisional measures, whilst at the same time proceeding 
with their preparation of the case through the submission of the Memorial and 
Counter Memorial and the fixing of the date for the oral hearing The negotiations 
stalled at various stages but on 3 September 1992, only 1 1 days before the date 
fixed for the opening of the oral hearings, the Prime Ministers of Denmark and 
Finland agreed, on the telephone, to settle the case Denmark agreed to pay 90 
million Danish kroner and Finland withdrew the case 87 As there are no public 
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Cast Concerning Monetary Gold Removed from Rome in 1943, (Preliminary Questions), 1954 
u Reports p 22 at 32 The principle m question states that, as the Court's jurisdiction is based 
on consent, the Court will not hear a case where the very subject matter of that case concerns the 
international responsibility of a third state not before the Court 

the agreement recording the settlement of the dispute, see 97 ILR 1 10 
Case Concerning Passage through the Gieat Bell t Finland i Denmark) Provisional Measures. 
Order of 29 July 1991, 1991 ICJ Reports 12, 94 ILR 446 
See paragraph 35 of the Order, 1991 ICJ Reports a p 20, 94 ILR at p 458 
„ or . _ nt ' statement of the issues in the case and the settlement, see the note by Martn 
tsosKenniemi (Co-Agent for Finland in the case). 32 ILM 101 (1993) 
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documents on the settlement, it is not certain what the precise influence of the 
Court proceedings was, but it is thought that the Court's nudge towards negotia- 
tion and the fact that the case was before the Court did have some influence in 
promoting the negotiated settlement 

Though this role of the Court in (he negotiation process has not been particu- 
larly well received by all,* 9 it can hardly be doubted that in so far as the Court is in 
this way contributing to dispute settlement it is acting in the promotion of 
peaceful settlement of disputes and contributing to the maintenance of interna- 
tional peace It is difficult to understand the criticism of the role of the Court in 
these cases The role of the Court is to achieve a peaceful settlement of disputes 
according to law When the fact that a dispute is before the Court leads the parties 
to a negotiated settlement of the dispute, the Court is in fact advancing the object 
which both adjudication and negotiation serve the settlement of disputes by 
peaceful means Again it is difficult to agree with the implicit suggestion of Judge 
Bedjaoui 90 that the use of the Court to pressure the other side to negotiate or settle 


88 In February 1996. ihe United Slates and Iran ranched a settlement of Ihe Cura gmetm nt [<« 
, . JL. I 9 S 3 1996 ICJ Reports 9 This case was brought by Iran against Ihe US 
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is an unwelcome development which perhaps ought not to be encouraged Most 
writs issued in domestic courts have this very purpose and most cases initiated m 
domestic courts never go through to full trial and hearing of the case The purpose 
of legal rules is not always to impose norms but to create a framework which the 
parties know is there and will be applied if they fail to agree on norms of conduct 
amongst themselves Therefore when the “threat” of legal proceedings leads 
parties to a dispute to agree on a settlement which is satisfactory to them, the law 
has not failed nor has there been an abuse of the judicial process The presence of 
that process has simply facilitated one of the objects of law which is the peaceful 
and just settlement of disputes 

The Court also exercises a role in maintaining peace through its role in the 
development of and clarification of principles of intemauonal law 91 As Sir 
Heisch Lauterpacht pointed out in an earlier quoted statement, 92 the Court is an 
instrument for secunng peace only in so far as this aim can be achieved through 
law Authoritative clarification of legal principles by a body with legitimacy 
serves the cause of peace in at least two ways Firstly, it promotes certainty in the 
law and this not only reduces disputes arising from the uncertainty of the legal 
position of the parties, but also enables States to form expectations as to the 
conduct of other States Secondly, clarification of the law by the Court, if consist- 
ent, strengthens and promotes respect for the rule of law 93 

However, the potentialities of the Court in the maintenance of peace should 
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as possible " Also Judge Bedjaoui in ihe passage quoted in the previous footnote, and after 
stating that the Court has no power to prevent itself from being used in the manner being 
described, remarked that, “Afterall, the mam thing is to see a conflict replaced by a peaceful 
settlement, even one lo whose bmh Ihe Court only contributed by its passive existence " 

See B S Chnrmi, "The International Court of Justice and Ihe Maintenance of Peace and Secunly 
pie Nicaragua Decision and the United States Response", 35 ICLQ ( 1986) 960 at 969 
See note 5 above and text thereat 

Many of the Slates that argued that the Court should render ihe opinion requested of it in The 
Legality of the Use hy a Stale of Nuclear Weapons advisory proceedings based their arguments 
on the proposition that such an opinion would not only clarify the lega! position for Stales but 
would contribute to what they saw as ihe ultimate goal of nuclear disarmament For example. 
Counsel for Egypt (Professor George Abi-Saab) argued at the oral hearings that “IIJi would he 
oo presumptuous lo assume that an advisory opinion would settle once and for all the problem of 
nuclear weapons for the international community But it can clarify all or part of the legalities of 
nis problem i ” CR95/23 p 32 He went on to refer to the Status of South West Africa Opinion 
yrng that that Opinion was a building block m the reestablishment of the rule of law in South 
he" hi u ™ advisory opinion on the legalities or the threat or use of nuclear weapons (would] 
n “ building block m the legal regime of a future nuclear safe and reconciled world ” CR95J23 
p f . *°' “leAustralian Foreign Minister (Senator Gareth Evans) argued before the Court that 

m..nt« ma r°r s of a,e Coon were “ m,ntled if address the substantive issues raised m the 
thelr ' advice can Wl11 materially effect the achievement of that 
SohcJZ?"™™ 221 p73, para 73 S “ also ,he s,atement “f the Australian 
' ° r ° CTna ’ Gavan Gffnth) that • an opinion Tram the Court that the use of nuclear 
miriMf* W ** no , 1 '“egal in some circumstances could have very negative implications for global 
r“,“ n "^-P^'feration norms " CR95/22, p 37 para 15 See also the statement of the Counsel 
heta m i. r. V !?5 an,) <hal a rulm ® on the question asked of the Court “will be of immense 
community '° *' ° f P "™ a " d Seam ' 5 ' ° f ,he ,m ' ma,!orlal 
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State w,th respect to that particular dispute » It )s interring to note that m all but 
throe caws between I960 and 1995 where the means of seising Court was other 
than by special agreement, the respondent State entered a challenge or prelum- 

54 n?M°" !,"" ly,K ° r ’h' t advanty, aid disodvontagM of international adjudication vx ttidwd 
< (dcr t /nfernofitwal Dispute Settlement and (he Rote of (he International Adjudication’ . m Lon 
Damroscli. Thc fntermwnal Court of Justice at a Crossroads 0985) p 155 especially at p J62 
ct seq Sec also Thomas Franck .fudging the World Court, p 53 

95 The De \ elopnmtt of International Law by the International Court (1958) p 5 

96 Sec Article 36 or the Statute of the Court 

97 The record of litigation between Sidles m other international tribunals that provide for the 
possibility of imer-staie adjudication is much worse than that of the ICJ Though Arttcle 170 Of 
the Treaty of Rome setting up the European Economic Community provides for the possibility 
of interstate cases before the European Court of Justice, to date only three such cases have been 
referred to the Court with two bemg settled without a judgment from the Court See France v 
UK, Cose 141/78 { 19791 ECR 2923, Ireland r Fiame Cose 58/77 (settled) and Spain r United 
Kingdom, Case 349/92 (discontinued) Most actions against member States of the EU for breach 
of Community Law arc brought by the European Commission Articles 24 and 48 of the 
European Convention of Human Rights also provide for the possibility of Starts Parties submil 
ting complamtt to the Convention institutions against other Slates Parties for violation of the 
Convention However, to date there has only been one utter-swe case decided by the European 
Court of Human Rights - h eland i United Kingdom (1978) 2 EHRR 25 There have also been 
seventeen mter-state complaints to the European Commission of Human Rights which deal w«l> 
only six fact situations See Austria v hah 788/60, 4 Yearbook of the European Convention of 
Human Rights 139, Gieete v United Kingdom (two complaints) 176/56 & 299/57, 1 Yearbook 
139,2 Yearbook 177, Denmai k, Norn ay, Sw eden &Nethe> fontfs v Greece 3321-23/57. 5344/157, 

1 1 Yearbook 699 and 4448/70 13 Yearbook 108, France, Norway, Demnaik, Sweden A Kedter 
lands v Turkey 9940/82 - 9944/82, Cyprus v Turkey (three applications), (1993) 15 EHRR 509 
Jt appears that there have been no communications to the United Nations Human R#» 
tee by a Slate Party to the International Covenant on Civil and Political Rights against another 
State Party as permitted by Article 4 1 of the Covenant The one exception to this 
the dispute settlement mechanism of the General Agreement on Tariffs and Trade (GATiy 
World Trade Organisation (WTO) Since the inception of the GAT T in 1948 w w “jj 
have been referred to it with about 100 of them settled by quasi-adjudicatory p«eR * 

parties See Jackson The World Tradin'! System Caw and Mines of IntermnmdBi^m^ 
Relations ( 1989), p 95, Kudec, Enfoiung International Trade Law TheBudtmtm of me 
GATT System (1993) p 273 
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nary objection either to the jurisdiction of the Court or to the admissibility of the 
case 58 This reluctance of States to engage in international litigation of this kind 
reflects an attitude among States that resort to judicial procedures only has a 
limited role in the settlement of international disputes 


V. CONCLUSION 

In this period after the end of the Cold War, we have seen changes in the level of 
confidence that States now have m relation to the Court The Court is in its most 
productive years m its history, it has what is for it a full case load" and as 
someone writing in The Times of London in 1995 put it, “the health of the 
[International] Court furnishes a more reliable indication of respect for the rule of 
law and of legal process than most other tests " l0 ° The limitations of the Court 
must however be recognised What it can achieve is necessarily limited by the 
nature of international relations and the state of the international society at any 
point in time The Court's contribution to peace is only fully attainable when 
respect for international law and for the rule of law is htgh However, the Court 
performs a valuable function in relation to the maintenance of peace by settling 
disputes according to law and by thus removing these disputes from the list of 
international disputes Though this process is invariably dependent on the will- 
ingness of States to settle their differences and despite the fact that the Court 
cannot force States to settle their disputes the Court can and does often play a 
crucial role in the settlement of disputes that negotiation and armed force have 
failed to put to rest This is the contnbuUon of the Court to the maintenance of 
international peace 


t ^n*S epl,0ns ’ whieh “* 8,1 reeeM - zn - 10 Case Concerning the Arbitral Award of 3! 
July my (Guinea Bissau » Senegal), 1991 IC1 Reports 53, (n) Case Concerning Passage 
braugh the Great Belt Case ( Finland v Denmark), 1991 IC1 Reports 12, and <m) Maritime 
Reports / ' ria belw een Greenland and Jan Mayen (Norway v Denmark), 1993 ICJ 

” ‘£.' he 48th Sess,on of the ° eneral *«■"*& 1 1 993) by Sir Robert Jennings, then 

100 n r 1 f „ Cbun ’ rKon!cd "> > he ICJ Yeaifcook No 48 (1993-94), p 219-223 
JUO The Times of London, 13 July 1995, p 19 
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Boom and Bust? 

The Changing Nature of UN Peacekeeping 

DAVID M. MALONE and KARIN WERMESTER 


The emergence of peacekeeping as one of the most important instruments 
of the United Nations Security Council was a product of necessity rather 
than design Although Article 42 of the UN Charter left open the possibility 
of taking ‘action by air, sea, or land forces as may be necessary to maintain 
or restore international peace and security’, the Founding Members’ notion 
of creating a permanent standing UN army to serve as the tool of collective 
secunty never materialized Instead, peacekeeping emerged as an 
instrument for the UN to manage mter-state conflict 

With the end of the Cold War, peacekeeping has undergone something 
of a revolution In the decade of the 1990s, the Council rose to the 
challenge of intra-state conflict, often in a strikingly intrusive manner and 
with mixed success The changing nature of peacekeeping derived from a 
permissive political context in which, crucially, the five permanent 
members of the UN Secunty Council (P-5) more often than not 
cooperated m the maintenance of international peace and secunty P-5 
cooperation in the Secunty Council unfolded in three phases, the first, at 
the beginning of the decade, was marked by enthusiasm for far-reaching 
peacekeeping operations (PKOs), the second, mid-decade, saw a 
retrenchment in peacekeeping after the failure of UN missions in Rwanda, 
Somalia and Bosnia, even though working relations among the P-5 
remained good, the third, at the end of the decade, saw the deployment 
(and in the case of Sierra Leone, expansion) of four significant PKOs in 
Kosovo, East Timor, Sierra Leone and the Democratic Republic of Congo 
despite serious disunity between members of the Council, and especially 
e P ' 5, on key issues 1 With the Secunty Council now adrift on how to 
approach several major threats to peace and secunty across the globe, the 
ambitious peacekeeping mandates of 1999 appear to be improvisations of 
last resort 1 

Tins contnbution seeks to outline the two major shifts, spearheaded by 
e Secunty Council, that have occurred in peacekeeping in the past 
ecade first, in the goals pursued by PKOs, and second, in the level of 
n orcement they have brought to bear After a brief survey of 
peace -eepmg dunng the Cold War, this inquiry aims to address the new 
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structure, components and tasks of PKOs And the final section will 
examine the increasing resort to peace enforcement over the past ten years 


The Evolution of Peacekeeping 


The first ever peacekeeping operation was christened the United Nations 
Truce Supervision Organization (UNTSO) and was deployed to Jerusalem 
in 1948, just three years after the signing of the UN Charter Although more 
of a monitoring mission, it became the model on which subsequent 
peacekeeping operations were created 

Until the end of the 1980s, PKOs were developed and deployed in order 
to bolster peace processes, observe the peace, and keep the peace - with the 
exception of the UN intervention in the former Belgian Congo between 
1960 and 1964, which involved peace enforcement 1 (see Adebajo and 
Landsbcrg in this volume) The ‘blue helmets’ were defenders of the status 
quo, and operated with light arms under the strict instruction to use force 
only in self-defence Such operations were baptized ‘Chapter VI and a half' 
PKOs and required, in principle, an invitation or consent on the part of the 
recipient state They operated under UN command, and were pnmanly 
mandated with the implementation of activities agreed upon by belligerents, 
such as the cantonment and separation of warring parties, the momtonngof 
borders, the withdrawal of foreign troops, and the venficatton of the 
cessation of aid to irregular or insurrectionist movements These missions 
have come to be known as ‘classic’ or ‘traditional’ PKOs 

Although the P-5 were often instrumental in the provision of supenor 

° ... p r TXT ITIlCCIflllR 


Instead, middle and small powers such as the Scandinavian countries, Poland, 
Canada, Bangladesh, Fiji, Ghana and Nepal became reguto troop 
contributing nations’, and served to uphold the impartiality A 
The initial PKOs largely served as deterrents to the renewal of canfl 
Between 1948 and 1987, the Security Councdteunched 13 p^cetoPj 
military observer operations of this nature The majority of dm > open* 
of the 13) we* deployed » 

geostrategic .importance to key permanent m«nb» of V 

The UN Transition Assistance Group (UNTAG) PKOs 'UNTAG 
1989-90, marked a transition from tradihonal ^ the Special 

was formally established in 1978 with the mandaleof^isung tnep«- of 
Representative of the Se^Genend to « of 
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operations had been ‘on hold’ no new operations were launched during this 
penod despite a rash of regional conflicts around the globe This de facto 
suspension of PKOs was largely due to a lack of political will within the 
Security Council to address threats to international peace and security The 
reucence of Member States resulted from several factors including continuing 
tension between East and West, a global economic downturn and perceptions 
in Washington that the UN had become the bastion of Third World agitation, 
as demonstrated by demands for a New International Economic Order (NIEO) 
and the 1975 General Assembly resolution equating Zionism with racism 8 
In spite of various violations of the agreements underpinning the UN’s 
presence m Namibia, elections there were ultimately successful and 
Namibia joined the UN on 23 Apnl 1990 This achievement proved to be a 
watershed It helped anchor confidence within the Council that its decisions, 
even ambitious ones involving significant nation-building components 
within states, could be implemented Although Namibia in some ways 
consututed a late case of decolonization (which the UN had also asserted 
elsewhere in modest ways), it also encouraged the Council to experiment 
further with concepts such as the resolution of intra-state conflicts through 
elections and the promotion of democracy 

With the thaw in the Cold War, the Security Council, between 1989 and 
1993, was able to draw on an unprecedented level of political will on the 
part of most of its 15 members, most significantly the P-5, to address a 
broad range of internal conflicts erupting throughout the world Many of 
these conflicts were legacies of Cold War rivalries often conducted through 
local proxies Five UN PKOs were launched in 1988 and 1989. By 1993, an 
additional 12 PKOs had been launched Most of these addressed situations 
of internal conflict and generally represented a serious departure from past 
peacekeeping models 


Multifunctional Peacekeeping Mandates in the 1990s 

The transformation of PKOs in the past decade reflects more than mere 
ybndization The goals of PKOS have in fact changed significantly from 
assisting m the maintenance of ceasefires during the Cold War, 
peacekeeping operations, during the 1990s, increasingly became 
peacebuilding missions, launched with the goal of implementing the 
foundations of a truly self-enforcing peace - no small undertaking’ 
Indicative of the change in strategy was an Apnl 1999 report by the UN 
department of Peacekeeping Operations (DPKO) titled Multidisciplinary 
Peacekeeping Lessons from Recent Experience The report stated that 
mandates should be conceptualized flexibly and could include elements of 
peace-building and emergency reconstruction of war-tom economies ’ 10 The 
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Emerging Structure of PROS 

PKOs, traditionally, were mostly nuhtaiy operations with limited political 
goals and taste Consequently, they were generally placed unto- ih- 

° f a F ° r u Comn,ander ’ Mlh “O' poetical functions directed fiom 
UN Headquarters. Howew, given the nature of the ‘new generation- of 
multidisciplinary PKOs and the need for rapid decision-making m the field ir 
areas of considerable political sensitivity, these new missions were normally 
placed under the overall supervision of a Special Representative of ifc« 
Secretary-Genera! (SRSG) to svhom both military and civilian components 
reported. A number of these diplomats achieved widely recognized distinction 
in difficult circumstances Particularly notable were Alvaro ds Soto (ONUCA, 
Central America, September 1989-Febniaiy 1992), Iqbal Riza(ONUSAL,H 
Salvador, July 1991-March 1993}, Aldo Ajello (ONUMOZ. Mozambique, 
October 1992-Dsccmbsr 1994), and Lakhdar Brahimi (several missions but 
perhaps most notably UNMIH, Haiti September 1994-March 199 6)" Tbs 
increasing use of SRSGs endowed PKOs with a greater political median on 
capacity in the field. In addiUon, SRSGs were able to communicate counny- 
specific requirements to UN headquarters, allowing for context-specific 
adaptation of mandates In this way. Special Representatives were able to 
spearhead, in many instances, the consolidation of peace at die local level 
Indeed, the function of the SRSG is now understood to be critical, aid is 
examined incisively in Command from the Saddle Managing United Nations 
Peace-building Missions,’ 1 a report arising from discussions with and among a 
large group of mostly successful SRSGs in 1998. 


Adapting Components and Haste 

The past decade has also witnessed the proliferation within PKOs of civilian 
components, corresponding to the fundamentally altered objectives of these 
missions These include civilian police functions (CIVPOL), electoral 
monitoring and democratization, humanitarian relief, economic 
reconstruction and longer-term development work, civil engineering 
human rights monitoring and, increasingly, protection, de-mining, and 
occasionally other tasks The following section will address four 
components of multifunctional peacekeeping mandates that have either 
emerged or undergone significant transformation in the past decade- 
elections, humanitarian assistance, human rights and civilian police 
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Electoral Components 

In the early 1990s, in missions like UNTAG in Namibia, the UN Transitional 
Authority in Cambodia (UNTAC), the UN Operation m El Salvador 
(ONUSAL) and the UN Operation in Mozambique (ONUMOZ), the Security 
Council relied primarily on elections as a means of fostenng stability and 
creating legitimacy for new governments The success of this approach has 
been mixed In Cambodia, 1993 saw the promulgation of a new Constitution 
for the Kingdom of Cambodia, elections on 23-28 May 1993, and the creation 
of a new government However, UNTAC’s success at establishing self- 
enforcing peace was undermined by the palace coup of Cambodian Second 
Prime Minister Hun Sen against his co-Pnme Minister Norodom Ranariddh m 
July 1997 Hun Sen subsequently won a majority in parliament in highly 
questionable elections in 1998 Similarly, although the UN was not directly 
involved in the implementation of elections in Bosnia, the experience of the 
international community did little to usher in a genuine democracy or self- 
sustaining economic growth in any part of the country There, the international 
community focused heavily on promoting 'multi-ethnicity,’ almost as if the 
mere co-existence of different groups would create a modem, liberal 
democracy 13 But experience was to demonstrate that the elections in Bosnia 
were held too early after the Dayton Peace Agreement of December 1995 
Elections were to prove only one feature of democratization, a lesson the UN 
seemed to learn only m the latter part of the decade, and an experience pregnant 
with implications for future PKOs. It is a lesson that seems to have been borne 
m mind in die design of more recent PKOs m Kosovo and East Timor, where 
elections will be held only after conditions are seen as favourable and, in the 
case of Kosovo, with a multi-tiered approach, starting with local elections 
In an effort to improve upon this mixed track record, the electoral mandate 
of PKOs was broadened in the 1990s, adopting a more multifaceted approach 
to elections and democratization For instance, the UNMIK mandate in Kosovo 
included a subsection of the ‘lnstitudon-buiiding component’ described as 
democratization and mstituuon-buildmg’, as well as one on ‘elections’ 14 
Similarly m East Timor, the mission includes a ‘governance and public 
administration’ component, m addition to an ‘electoral operations’ component 1 ’ 
In both cases, UN staff have been tasked under this rubric with multiple short 
and medium-term electoral duties - from voter registration and creating 
e ectoral law to supporting capacity building for self-government - in an effort 
to build institutions that can serve as local conflict management mechanisms 

Humanitarian Assistance Components 

At the start of the decade, the Security Council responded to humanitarian 
enses by expressing concern and by prodding states and UN agencies to 
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take more robust action For instance, Security Council Resolution 688 on 
Iraq in 1991 made clear the Council members’ concern over humanitarian 
conditions m the northern regions of Kurdistan and mandated some 
humanitarian activities there 16 

The international community’s initial involvement in Somalia 
intensified the Security Council's focus on humanitarian affairs, hitherto a 
domain perceived as resting mainly within the purview of UN agencies like 
the UN High Commissioner for Refugees (UNHCR) Early m the decade, 
UN peacekeeping missions like the Somalia operation (UNOSOM 1)" and 
the UN Mission in Rwanda (UNOMUR)" were given a coordinating role 
and in certain instances were tasked with escorting humanitarian convoys 
However, successful efforts to coordinate the operational tasks of 
humanitarian agencies require serious attention to the political and security 
dimensions of crises on the ground 15 The Council, recognizing that its 
efforts were bemg consistently thwarted in Somalia and, as a result, its 
credibility undermined, sought a new approach Basking in the afterglow of 
Operation Desert Storm against Iraq in early 1991, the Council authonzed 
the use of force in order to ensure the delivery of humanitarian assistance 
Resolution 794 of 3 December 1992 called for the ‘use of all necessary 
means’, under a Chapter VH mandate, to establish a US-led Unified Task 
Force to create a safe and secure environment for the delivery « 
humanitarian assistance Earlier that year, the Council had expanded fheUN 
Protection Force’s (UNPROFOR) mandate in Bosnia, calling on states to 
•take nationally or through regional agencies or arrangements 
necessary’ to facilitate, m coordination with theJJN, the deliv ry 
humanitarian assistance in Bosnia and Herzegovina ” 

By the end of the decade, it became clear that the use of force to pmtecj 

the delivery of humanitarian assistance was of “ 

worst detrimental, unless it was combined with, or P«wW * ^ 

strategic coordination and planning 11 Inattenuon to stra gi 
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With renewed authorization of large-scale peacekeeping late in the 1990s, 
the Council took senous steps to tackle obstacles to the successful delivery of 
humanitarian assistance by incorporating, for the first time, humanitarian 
tasks under the rubric of a ‘humanitarian component’ in the PKO mandates 
for Kosovo and East Timor Instead of coordinaung the actions of others and 
providing protection, humanitarian tasks were, for the first time, delegated to 
peacekeepers themselves These tasks included the delivery of hum an itari a n 
assistance, protection of returning displaced persons and provision of 
adequate needs upon then return, rehabilitation of key infrastructure, and the 
promotion of social well-being and restoration of civil society, all markedly 
new developments 14 (see Griffin and Jones in this volume) In the Democratic 
Republic of Congo, when MONUC was expanded m early 2000, its mandate 
included enhanced responsibilities in the field of humanitarian assistance 
(although it remained woefully understaffed to fulfil the tasks) 15 The 
development of humanitarian assistance components within UN PKOs and 
the far-reaching tasks entrusted to them constituted significant developments 
in peacekeeping practice 

Human Rights Components 

A by-product of the effort to bring peace to countries wracked by internal 
strife was a growing understanding among member states that the transition 
from self-enforcing ceasefires to self-enforcing peace is next to impossible m 
the face of continued gross violations of human rights The increasingly 
widespread, although selective, media coverage of humanitarian devastation 
and massive human rights breaches (the so-called CNN effect) resulting inter 
aha from intense pressure exerted by NGOs, served to highlight, m the 
deliberations of the Security Council, the challenges faced by civilians in 
countries engaged in civil war and in post-conflict societies As a result, in the 
past decade, the Security Council started to link the security and human rights 
agendas of peacekeeping operations On the ground, the UN often integrated 
human rights components into PKOs and, where this was not the case, as m 
Ham and Rwanda, provided encouragement for the General Assembly to 
authorize separate human rights missions operating alongside PKOs 

At the beginning of the decade, the promotion and monitoring of human 
rights became an important component of the peacekeeping strategy m 
countries like El Salvador, Guatemala, Cambodia, Haiti and Rwanda In 

ese cases, peacekeepers or related UN personnel provided observation and 

ONum” 8 ° n hUman n8htS lssues 1116 success of * e first of these, with 

NUSAL m El Salvador, which was tasked with the verification of the 
implementation of the Human Rights Agreement, was critical to the 
su sequent wider success of the peace agreement in spite of many other 
obstacles along the way 
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At the peak of the Security Council's human nghts fervour, involving 
widespread human rights abuses and, in Rwanda, genocide, it established two 
International Criminal Tribunals under Chapter VH of the UN Charts with 
mandates to prosecute individuals responsible for die perpetration of gross 
human rights abuses in the former Yugoslavia (1993)“ and in Rwanda 
(1994) ” The creation of these tribunals, in turn, intensified pressure for an 
International Criminal Court (ICC) with universal jurisdiction Within a few 
years, foe Statute of an ICC was agreed in Rome in 1998 Sufficient 
ratifications for foe Court to become operational should be registered within 
foe next five to seven years 

By foe mid 1990s, significant failures and manifest inaction - not least in 
Africa's Great Lakes region and foe Balkans - called into question bold 
peacekeeping endeavours to protect human rights Moreover, many states, m 
particular members of foe G-77, were reluctant to accept the emergence of a 
universal human rights norm. As a result, there emerged, in some instances, a 
tacit and only implicit agreement on incorporating human nghts objectives as 
a baseline for new PKO mandates For instance, while foe UN Transitional 
Authority in East Timor (UNTAET) and foe UN mission in Sierra Leone 
(UNAMSIL) do not in themselves have a ‘human nghts component,' many if 

* . . .1 1 rtf tltvmsm nohtft. 


and not least, m Sierra Leone, to foe protection of civilians* 

Indeed, the protection of civilians in war became the major theme at tte 
end of foe decade through which foe Council addressed * e ^ sue of h “™ 
nghts In September 1999. foe Council passed Resolution 1265 wbichcaW 
fora broad range of measures to protect civilians in armed 
a measure for PKOs to provide special protecton and 
and children m war” In a significant development in early 2000, UNAMai 


to protect civilians where resources w.thm 

represented not only a major shift in focus from * 

states on foe part of foe Council, but an increasing willingness to 
protect foe human nghts of individuals 
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paid to the provision of resources and strategic planning. The first formal UN 
civilian police component was deployed in 1964 as part of the UN 
peacekeeping force in Cyprus (UNFICYP) Under the broad mandate of 
restoring peace and security to the island, its specific tasks included liaising 
with the local Cypnot police, accompanying local police patrols and 
monitoring checkpoints 

Despite their uncertain beginnings, these fledgling civilian police 
components served as a model for UNCIVPOL during the 1990s In March 
1990, the Council sent a contingent of 1,500 police officers from 25 countries 
to Namibia with the mandate of monitoring local police forces and assisting 
in the creation of the necessary conditions for the holding of elections 
Subsequent missions encompassing large civilian police components were 
deployed as part of UNTAC in Cambodia, UNPROFOR and successor 
missions m Bosnia, the UN Mission in Haiti (UNMIH) and its successor 
missions, and the UN Mission m Kosovo (UNMIK) and UNTAET in East 
Timor 

During the Cold War, CIVPOL contingents fulfilled two main functions- 
momtonng and supervising local law enforcement units, and training and 
mentoring local police forces n In the 1990s, a third role, with far reaching 
goals and significant implications for peacekeeping emerged the 
performance of law enforcement functions 

The problems encountered by CIVPOL, particularly in the domain of law 
enforcement, have been significant The ‘blue berets’, as they became known, 
freed the same dilemma as the ‘blue helmets’ unarmed, they were unable to 
enforce the law, and armed, they potentially became part of the problem rather 
than the solunon, and constituted targets for spoilers In practice, the 
perception of increased security created by their presence was often 
unmatched by capacity and the illusion of their effectiveness m some 
instances rapidly collapsed In addition, although there is a clear underlying 
logic in separating the military component (authorized to provide macro-level 
security over the short term in the immediate aftermath of the cessaUon of 
hosulmes) from the policing component (entrusted with ensuring micro-level 
public security and begin to reconstitute trust and confidence over the long- 
tom), problems have abounded At best, the trade-off on the ground has been 
the division of legitimacy, and thus accountability, of public security wnt 
mge At worst, this has led to not insignificant security ‘gaps’ The lack of a 
pre-existing judicial structure with legal, institutional and logistical capacity 
to sustain policing functions encountered in ‘failed states’ has only 
exacerbated these difficulties” 

Significant differences m policing ‘culture’ among countries providing 
personnel to the UN have also plagued CIVPOL m the field For example in 
aiti, the values and methods of the French contingent of gendarmes clashed 
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with the ‘community based' policing culture of the Royal Canadian Mounted 


times. 5 ' In addition, some UN police officers, notably in ONUSAL (El 
Salvador), proved corrupt and brutal In Kosovo, bitter cntrcism of the 
CTVPOL contingents by ethnic Albanians sparked finger-pointing by UN 
police against the military command of the local NATO-led security {bice 
(KFOR) m northern Kosovo 35 Such divisions among international personnel 
m Kosovo contributed little to the image of a united effort that has often been 
depicted m the media and by UNMIK's leader, Bernard Kouchner, as foiling 
on several fronts 

At the end of the 1990s, the Security Council bowed to realities on the 
ground For the first tune, as part of the UNMIK and UNTAET mandates, UN 
police officers were authorized to be on 'active patrol’, and in Kosovo, (hey 
were armed and given ‘executive law enforcement authority’ “ In these 
tranahnnal authorities, CTVPOL in fact acts in lieu of local police forces, an 
v n p.Yvwipnf<»/l occupation of political and administrative space at the local 
level ” However, tile roster of such dangerous law-enforcement assignments 
adds up to many more police officers than the organization can assemble, and 
will need to be addressed urgently if the Council is to avoid another - 
potentially calamitous - failure 

The r-han ging goals of peacekeeping m the past decade have seen 
peacekeepers become, in a sense, peacebuilders With mixed success, PKOs 
have become involved in the creation of an operational and political space in 
which international actors - from grass-roots NGOs to the UN and its&™y 
of agencies - have come to take on a host of peacebuilding actiyitiM that 
at once to consolidate peace m the short term and increase the likelihood that 
future conflicts can be managed withouta resort to violence 


Enforcement Action 

The Security Council’s willingness to 
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civilians (in Rwanda, Somalia and the former Yugoslavia) The Council’s 
inability to induce compliance with its decisions fuelled two apparently 
contradictory but all too frequently complementary responses on the one 
hand, the Council moved to enforce decisions which had failed to generate 
consent in the field, notably m the former Yugoslavia,® Somalia 41 and Ham;" 
on the other, in the face of significant casualties, the Council cut and ran, as 
in Somalia and at the outset of genocide in Rwanda 43 

Hie Use of Force 

Resort to the provisions of Chapter VII of the UN Charter and to the 
enforcement of Security Council decisions was not new Council decisions 
were enforced in Korea in the 1950s and to a much lesser extent in the Congo 
in the 1960s Nevertheless, the extent to which the Council adopted decisions 
under Chapter VH during the 1990s was totally unprecedented At first, it was 
hoped that the UN would prove capable of launching and managing 
enforcement operations. In the face of disappointing, occasionally 
catastrophic results m the former Yugoslavia and Somalia, it became clear to 
Member States - as many within die UN Secretarial, notably Under-Secretary 
General for Political Affairs, Marrack Gouldmg, had argued all along - that 
the transition from peacekeeping to peace enforcement represented more than 
‘mission creep’ (see Berdal m this volume) The two types of operations were, 
m fact, fundamentally different ~ one requiring consent and impartiality, the 
other requiring international personnel to confront one or several belligerent 
groups, even if in defence of a Council mandate conceived as neutral relative 
to the parties to the conflict Decision-making for enforcement operations also 
proved more difficult than for most ‘classic’ UN PKOs, given the attendant 
risks for UN personnel 41 Powerful Security Council members like the US and 
UN Secretary-General Boutros Boutros-Ghali, concluded by 1994 that the 
UN should not itself seek to conduct large-scale enforcement activities 
Consequently, for enforcement of its decisions the Security Council 
increasingly resorted to ‘coalitions of the willing’, such as Operation Uphold 
Democracy (in Haiti, 1994-95), the NATO-led implementation force (IFOR) 
and subsequent stabilization force (SFOR) in Bosnia since 1995, the Inter- 
African Mission to Monitor the Implementation of the Bangui Agreements 
(MISAB) in the Central African Republic, 1997, and the International force 
m East Timor (INTERFET) in 1999 43 The Council also alternately both 
worried about and supported m qualified terms enforcement activities by 
regional bodies, notably ECOMOG, the Ceasefire Monitoring Group of the 
Economic Community of West African States (ECOWAS), m Liberia and 
Sierra Leone * One enforcement technique, employed only once previously 
by die Council, against Rhodesia, was the resort to naval blockades to control 
access of prohibited goods to regions of conflict Such blockades were 
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mandated with varying success during the 1990s. against Iraq in the Persian 
Gulf and the Gulf of Aqaba, against various parties in the former Yugoslavia 
on the Danube and the Adriatic Sea, and against Haiti 

One problem relating to both the use of force and persuasion by 
international actors is the now widely understood notion that third parties 
cannot, in most circumstances, impose peace if there is no political will 
among the protagonists to solve the problem u The withdrawal of much of the 
UN Angola Verification Mission (UNAVEM I) from Angola m 1993 in the 
wake of failure of the rebel group, the National Union for the Ibtal Liberation 
of Angola (UNTTA) to respect die outcome of UN-monitored elections, is a 
case m point In establishing UNAVEM II in early 1995, the Council 
requested that the Secretary-General condition UN deployment on the 
behaviour of parties on the ground * Even this felled, over time, as signalled 
by the withdrawal of the UN Mission of Observers in Angola (MONUA, the 
successor observer mission to UNAVEM HI) in February 1999, m the face of 
considerable hostility by both protagonists 50 

An exceptional and controversial case was NATO’s bombing of Serbia, 
Montenegro and Kosovo in the spring of 1999 in a bid to halt ‘ethmc 
cleansing’ by Serb forces in Kosovo NATO’s action Mowed die failure of 
negotiations at Rambomllet, which involved Belgrade and a ‘contact group 


of countries (including the USA, France, meccano me , 

seeking the implementation of earlier Security Council resolutions on 
Kosovo 51 NATO countries proceeded to attack Serb targets from the an, as 
24 March 1999, without Security Council authorization, P“ n6B 8 
threatened vetoes by Moscow (and possibly Beijm£ .VShSeS 
decision to forego such authorization 5 * Russian efforts to My 
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NATO will continue to play an important role alongside the UN in promoting 
stability in the Balkans (and possibly elsewhere m Europe) This insight is 
hardly new as early as 1993, Kofi Annan, at the time UN Under-Seeretary- 
General of Peacekeeping, suggested that NATO could play a key role in 
‘peacekeeping with teeth’ 56 

Humanitarian Intervention 

At the end of the 1990s, a wide-ranging and unusually sharp debate arose over 
humanitarian intervention as a result, in part, of NATO’s air campaign against 
Serb forces in the Balkans, which had not been explicitly authorized by the 
UN Security Council. This debate comcided with greater resort by the 
Council to the provisions of Chapter VII of the Charter and an increasing 
focus by its members on the plight of civilians in war However, many states 
were reluctant to accept that an ‘international norm in favour of intervention’ 
had developed, as claimed by Kofi Annan in a landmark speech to the General 
Assembly on 20 September 1999. 57 In response to Annan’s speech, Algerian 
President Abdelaziz Boutefhka stated that at least three questions would need 
to be resolved before the debate on intervention, or indeed ‘interference’ as he 
called it, could be closed ‘First, where does aid stop and interference begin'? 
Second, where are the lines to be drawn between the humanitarian, the 
political, and the economic? Thud, is interference valid only in weak or 
weakened states or for all states without distinction'?’ 5 ' Annan was widely 
seen as being on strong moral and political ground m advocating 
humanitarian intervention without Security Council authorization in extreme 
cases, but, by the end of 1999, there seemed little hope of developing a legal 
framework of principles to govern such intervention w Thus, humanitarian 
intervention was likely to continue to be practised only in exceptional 
circumstances and authorized only on a case-by-case basis by the Security 
Council Harsh Russian military tactics employed against civilians in 
Chechnya in late 1999 and early 2000 demonstrated that humanitarian action 
would remain subject to double standards, as has been the record of the UN 
and of the Security Council since 1945 Nonetheless, Annan was widely 
admired for championing a meaningful debate over humanitarian action and 
or promoting human rights at every opportunity By the turn of the 
millennium he had contributed to a significant development of norms 
avounng the citizen over the state, and civilians over militaries 

Sanctions 

More common than military enforcement decisions by the Council was the 
*«oit to mandatory economic (and, increasingly, diplomatic) sanctions under 
hapter VH of the UN Charter® While arms embargoes remained in vogue, 
e lm P° s ition of comprehensive trade and other economic sanctions, once 
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seen as more benign than the resort to force, faded noticeably once the 
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known by the end of the 1 990s The capacity of government elites in countries 
struck by sanctions to ennch themselves greatly by controlling black markets 
m prohibited products also took some time to sink m Indeed, the 
criminalization of the economies of Iraq, the former Yugoslavia and Haiti 
while under sanctions was striking. By the mid-1990s, more targeted 
sanction s such as the ban on air flights to and from Libya aimed at inducing 
Tripoli’s cooperation with Council efforts to address several terrorist aircraft 
tippihm gs , gamed favour. Diplomatic sanctions, such as the reduction in the 
level of diplomatic representation mandated by the Council against Sudan 
following an assassination attempt in Addis Ababa against Egyptian President 
Hosm Mubarak, also gamed favour " Targeted sanctions (addressing financial 
nuncqm nns and air links) also went mto effect on 14 November 1999 against 
the Taleban m Afghanistan in response to the protection the regime has 
provided to the alleged terrorist Osama Bin Laden.® 

Several research projects have recently illuminated the difficulty of 
Aligning and implementing effective sanctions, including the ‘Interlaken 
process’ (dealing with financial sanctions) sponsored by the Swiss, and a 
German-sponsored project on arms embargoes and other forms of targeted 
sanctions “ The Canadian government has also recently brought to the 
attention of the Security Council the need for more effectiveness counter- 
productive sanctions regimes m general,® and has emphasized the 
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political will, particularly among the P-5, that led to the Council expending 
considerable resources and running some real risks to promote global peace 
However, in spite of the significant efforts by the UN system and many of its 
member states, results have been mixed at best Complex PKOs involving a 
multiplicity of civilian components, such as ONUMOZ in Mozambique, 
UNMIH in Haiti, ONUSAL in El Salvador, M3GUA in Guatemala, UNTAC 
in Cambodia and UNTAG in Namibia, proved successful to varying degrees. 
Several others, such as UNOSOM I and II in Somalia, UNPROFOR in Bosnia, 
UN AMIR in Rwanda and the successive incarnations of UNAVEM in Angola 
failed, sometimes spectacularly ‘Coalitions of the willing’, sometimes able to 
command greater resources and enjoying much greater administrative and 
decision-makmg flexibility, were generally more adaptable A great number of 
case studies have generated useful ‘lessons learned* material However, the 
Council’s woolly decision in early 2000 to authorize conditionally a woefully 
understaffed and unclearly-tasked peacekeeping operation for the Democratic 
Republic of Congo and the appalling shortcomings of UNAMSEL in Sierra 
Leone as of early 2000 suggest that while individuals may absorb lessons and 
benefit from experience, collective bodies like the Security Council have 
limited memories and are prepared to seize upon any benefit of doubt to 
indulge political expediency " 

Depressing as these conclusions may be, there is little doubt that the 
Council’s decisions in the 1990s, often of a strikingly intrusive nature, 
fundamentally altered conceptions of state sovereignty and promoted further 
international intervention (with or without the consent of belligerent parties, 
across borders and within states) ” Whether the trends of the 1990s will 
survive the newly heightened tensions among the Permanent Five following 
NATO’s war in Kosovo remains to be seen. Nevertheless, as pointed out 
elsewhere in this volume (see Griffin and Jones), the expansion of 
peacekeeping in the post-Cold War era to embrace ambitious programmes of 
civil administration often underpinned by the threat or actual use of force 
appeared only to intensify in 1999 with sizeable operations in both Kosovo 
and East Timor The next two years should instruct us as to whether these 
missions represent a ‘bridge too far’ for the UN, although here again results 
may well be mixed and clear lessons with universal application hard to extract 

ACKNOWLEDGEMENTS 

Wc are grateful io friends and colleagues for their extremely helpful comments and suggestions, 

(wncular Brace D Jones, Leila Kasemi and Katia Papagianm 

NOTES 

1 2000, Pvratoxically under heavy US pressure, in Security Council Resolution 

vi, the Security Council agreed conditionally to expand its monitoring operation, the UN 


52 MANAG,NG ARMED CONFLICTS IN THE 2 1st CENTURY 

SS^«SKS3K2=55^ 

m P Sm’« a ll e K^ m T Cha " en f' andlIca " d0 n ° teller today’ The report is available 
on the UN s website at wwwun oig/peace/reports/peace operations/ 

3 ^ We, ?' J D J! ld i > F ° rSylhe a " d R °S er A Crate - n ‘ United Nations and Clianguie 

World Politics, 2nd Ed , Boulder, CO Westview Press, 1997, p 53 ° * 

4 See Chanttl de Jonge Oudraat, ‘Hie United Nauons and Internal Conflict*, in Michael E 
Brown (ed ), The International Dimensions of Internal Conflict, Cambridge Mass Center for 
Science and Internationa] Affairs, John F Kennedy School of Government, Hnrvanl 
University, 1996 

5 Note that this does not imply that there is a linear evolution from traditional to other forms 
of peacekeeping operations, ns the possibility of new PKOs of interposition remains The 
point is simply that the 1990s have witnessed a proliferation of substantively new 
peacekeeping activities 

6 UN Security Council resolution 435, 29 Sept 1978 

7 UN Security Council resolution 632, 16 Feb 1989 

8 UN General Assembly resolution 3379, 10 Nov 1975 

9 In 1992, Boutros Boutros-Ghali defined post-conflict peacebuilding as ‘the creation of a new 
environment to forestall the recurrence of conflict* in An Agenda for Peace, A/47/277- 
S/24111, 17 June 1992 For an excellent articulation of the evolution and current stole of the 
art of peacebuilding, see Elizabeth M Cousens’ Introduction, in Elizabeth M Cousens and 
Chetan Kumar (eds ) with Kann Wermester, Peacebuilding as Politics Cnltivaimg Peace in 
Fragile Societies, Boulder, CO Lynne Rienner, forthcoming 2000 

10 'Multidisciplinary Peacekeeping Lessons from Recent Experience’, United Nations DPKO, 
Apr 1999 

11 Kofi Annan also briefly served as SRSG in Bosnia (UNPROFOR, 1 Nov-20 Dec 1 995}, see 
The Blue Helmets A Review of UN Peacekeeping, New York, NY UN Department of Public 
Information, 1996 

12 Rick Hooper and Mark Tkylor, 'Recommendations Report of the Forum on the Special 
Representative of the Sccretaiy-General Shaping the UN’s role in Pence Implementation*, 
Fafo report No 26, Oslo, Norway Peace Implementation Network, Programme for 
International Cooperation and Conflict Resolution, 1999 

13 Alexander T Knapp, ‘Vision and Craft - Elections in Kosovo’, presentation to UNA-USA, 
30 Nov 1999, New York 

14 UN Security Council resolution 779, 12 July 1999 

15 UN Security Council resolution 1024, 4 Oct, 1999 

16 UN Security Council resolution 688, 5 Apr 1991 

17 UN Security Council resolution 751, 24 Apr 1992 

18 UN Security Council resolution 872, 5 Oct 1992 

19 See Sue Lautze, Brace D Jones and Mark Duffield, ‘Strategic Humanitarian Coordi nation in 
the Gram Lakes Region, 1996-1997 An Independent Study for the ^Agency 
Committ ee*. New York Office for the Coordination of Humanitarian AfTaus (UUiAj. 

(Mar 1998) 

20 UN Security Council resolution 770, 13 Aug 1992 f 

21 Ibid Accoidmg to Lautze, Jones and Duffield, strategic coordination refers to I 
tSks m pSlar (1) 'negotiating access to affected 

Cousens and Kumar (eds ) with Wermester. Peacebuilding as Palmes 



Collective Security Law 


331 


THE CHANGING NATURE OF UN PEACEKEEPING 


53 


23 See Alex de Waal. ‘En toute impumte humamtaire,’ Le Monde Diplomatique, Apr L998 p 32. 

24 See. on Kosovo, S/1999/779, 12 July 1999, and on Ease Timor, S/I999/102 11 , *■ Oct 1999 

a See UN Security Council Resolution 1291, 24 Feb 2000. and S/2000/30. 17 Jan. 2000 

26 UN Security Council resolution SOS, 22 Feb 1993 

27 UN Security Council resolution 955 , 8 Nov 1994. 

25 UN Security Council resolution 1024, 4 Oct 1999 

29 UN 800109 Council resolution 1265, 17 Sept 1 999 Olara Oninnn, President of the 
International Peace Academy, 1990-98, had undertaken a vigorous campaign as UN Under- 
secretary-General to highlight the plight of children in war The Security Council’s decision 
underscores his ictnarkable success in this endeavour 

30 UN Security Canned resolution 1270, 22 Feb 2000 

31 See TorTaide Holm and Espen Barth Eide (eds ) Peacebuilding and Pol'ce Reform, London 
and Portland, OR. Frank Cass,1999 

32 Robert B Oakley, Michael I Dziedzic and Eliot M Goldfceig, Pahang die New World 
Disorder- Peace Operations and Public Security, Washington DC' National Defense 
University, 1998, p 23 

33 See Gaieth Evans, Cooperation for Peace The Global Agenda for the 1990s and Beyond. 
Sydney Allen & Unwin, 1993. 

34 See David ML Malone, Decision-Making in the UN Security Council The Case of Haiti, 
1990-1997, Oxford. Clarendon Press, 1998 

35 R. Jeffrey Smith, ‘French Troops ut Kosovo Accused of Retreat; UN Police Cite lack of 
Support in Mitrovica Uprising, Inadequate Aid to Civilians’. The Washington Post, 9 Feb 
2000, pA14 

36 See Batbara Crossette, ‘The UN's Unhappy Lot Perilous Police Duties Multiplying’, Hie 
New York Times, 22 Feb 2000, and for quote see UN Security Council resolution 779, 12 
July 1999 

37 See Michile GnSIn and Bruce D Jones in this volume for an elaboration of this pomt 

33 See Couse ns (n 9 above) 

39 For a discussion of the importance of economic factors in many civil wars of the 1990s see 
Mats Berdai and David M Malone (eds ), Greed and Grievance: Economic Agendcs bi Civil 
Wars, Boulder, CO Lynne Rrenner, 2000 

40 There is a plethora of literature regarding the former Yugoslavia and constraints ann 
obstacles encountered tn the field, including* Adam Roberts, ‘Commnnal Conflict as a 
Challenge to International Organization The Case of Farmer Yugoslavia.’ Review of 
international Studies, \foL21 (1995), pp 389-410; International Crisis Group. ‘Kosovo' Let s 
Learn from Bosnia — Models and Methods of thtemationai Administration,’ Sarajevo, 
Bosnia, 17 May 1999 

41 See John L Hirsch and Robert Oakley, Somalia and Operation Restore Hope. Reflections an 
Penceimifeng and Peacekeeping, Washington DC; United States Institute for Peace Press, 
1995 and more recently Mark Bowden, Black Hawk Down A Story of Modem War, Atlantic 
Monthly Press, 1999 

42 Malone (n 35 above), also James F Dobbins, ‘Haiti- A Case Study in Post-Cold War 
Peacekeeping' , ISD Reports ILL Washington DC Institute for the Study of Diplomacy, 
Georgetown University, Oct. 1995, and on Haiti and Somalia see David Bentley and Robert 
Gjuuey, 'Peace Operauons A Comparison of Somalia and Haiti,' Strategic Fcmm 30, 
1995 n ^*° n ^ institute fqr National Strategic Studies, National Defense University May 

43 See in particular Gerard Prunier, Hie Rwanda Crisis History of a Genocide, New York: 
Columbia University Press 1995, Michael Barnett, “The UN Security Council, Indifference 
?7 9 en ° c ‘ tfc “ Rwanda,’ Cultural Anthropology, VoL12, No 4 (1997) p 551; and J 
*t™iew Vaccaro, The Politics of Genocide Peacekeeping and Disaster Relief in Rwanda,’ 

., Ddjf 1 1 Ulnch (ed ), The UN, Peacekeeping, American Policy and the Uncivil Wars of 
volu Press, 1996. See also Adebajo and Landsberg in this 


** Secretary-General's report on UNFROFOR’s catastrophic failure to deter sttnrfr at 

arcoremca in 1995 details a case in point. See A/54/549 of 15 Nov 1999 



332 


Collecm e Security Lavs 


54 MANAGING ARMED CONFLICTS IN THE 2! si CENTURY 

45 Tor an erceilsm reference «orfc entering UN peacekeeping operations from 1947 to the 
present, see Oliver Ramsbotham and Tom Woodhouse, Encyclopedia oj International 
Peaccleepmg Operations, Santa Barbara CA ABC-CLIO, 1999 

46 Fc an excellent ana!) sis of regional peacekeeping see Hilaire McCoubrey and ton 
Moms Regional Peacekeeping m the Past-Cold War Era Hie Hague. The Netherlands 
Khmer Law International 2000 

47 UN Department of Political Affairs, 'A Brief Overview of Security Council Applied 
Sanctions* Inerlaten 2, 1998 

4S For a statement on this by the Secretary-General Boutros Boutros-Ghali see SG/SW53E9, 
21 Mar 1995 

49 UN Sccunt) Council resolution 976. 8 Feb 1995 

50 UN Secunty Cottrell resolution 1229, 26 Feb 1999 

51 UN Secuntv Council resolution 1 199 23 Sept 1998 and UN Security Council resolution 
1203, 24 Oct 1998 

52 See SfPV398«. 24 Mar 1999 and S/PV3989, 26 Mar 1999. and. for a justification of lbs 
NATO tur strife, sec the Press Statement by NATO Secretary-General Javier SbbuiaNolKl. 
24 Mar 1999 

53 UN Security Council draft resolution 328. 1998, failed to be adopted on 26 Mar 1999 

54 See Gossetlc ‘The UN’s Unhappy Lot Perilous Police Dunes Multiplying,* and Snnft, 
•French Troops in Kosovo Accused of Retreat, UN Police Cue Lack of Support in Mitnmca 
Uprising. Inadequate Aid lo Civilians' 

55 Lieven ‘Kosovo Implications for the International System*. Ditchley Conference Report 

com reporting on a conference at Ditchley Park. 1M6 Jan 2003 _ 

55 Kofi A Annan. ‘UN Peacekeeping Operations and Cooperation with NATO NATO Rene* 

41. no 5 (Oct 1993) 

57 UN document AJ54/PV4, 20 Sept. 1999, p 4 

58 UN document A/54/PV4, 20 Sept. 1999, p 14 „ , 

59 Fo- a sophisticated discussion of these issues, see Atiato! Lieven (n 59 above) 

60 For an in-depth discussion of die CoundTs expenence w,A ^«ionsrepmessracc im 

see David Cortnght and George Leper The Sanctions Decode Assessing UN Strategy m me 
1990s. Boulder. CO Lynne Rienncr, 2000 ^ 

6! For another recent discussion of sanctions and die increasing use of emaiaad 

Darnel W Dresner. The Sanctions Paradox Econmnre Sioiecrofi ond tme*** 
Relations Cambridge Cambndge UnivewiyPrc«J999 

62 See Security Council resolution 1267 of 15 On. 1999 this 

63 See the German Permanent Mission to the UN website tor 
htipV/www undp oig/rwssions/geman) „ ml!a nAsJa s $v!xWl 

64 See Canada on the UN Seccnt) Council Ztasador Robert R- 

65 Torn recent ameuletion of the Canadian t niuatie ™ ^ Feimaisit 

Fowler. "Notes for an Intervention by H-E Robert R F ^ Hmaiaaa 

Representative of Canada, lo the United Nations Security _u»no J999 

tn Angola.* Canada on die UN „ 

65 -U ndgocranl De Beers erTetetoutactade^ma^d Angoh. ^ ^ 

the unwillingness of mdustnelized «onw« _Jj^?aie On this practically and «*“**> 

s=«SSH3Sar - - A “ ‘ 

-SSSS^Ksssssaa- 

KluwerLaw International. forthcoming 2000 


[ 13 ] 

The Applicability of 
International Law Standards to 
United Nations Economic 
Sanctions Programmes 

W. Michael Reisman* and Douglas L. Stevick** 


Abstract 

In the first half-decade after the fall of the Berlin Wall, the UN Security Council repeatedly 
decreed mandatory economic sanctions programmes under Chapter VII of the UN Charter 
Some of the programmes were severely criticized for their allegedly disproportionate effects 
on the populations of target states The authors identify economic sanctions as a coercive 
instrument and assess the applicability of international law standards, including the 
traditional criteria of necessity, proportionality and discrimination, to mandatory UN 
economic sanctums programmes After an overview of the theory of economic sanctions and 
their place among strategic instruments of enforcement, the authors review the instances of 
mandatory UN economic sanctions programmes, assessing their effects on the populations of 
the target states and the extent of the Council's consideration of international legal norms m 
designing and carrying out sanctions Concluding that the Councd has given inadequate 
consideration to international law standards in implementing these programmes, the authors 
propose five legal principles for mandatory economic sanctions programmes that highly 
coercive sanctionsfollow prescribed contingencies, that they be necessary and proportionate, 
that the sanctioners reasonably maximize discrimination between combatants and non- 
combatants, that sanctions programmes be periodically assessed, and that relief be provided 
to injured third parties 
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1 Introduction 

economic sanctions have become a preferred policy instrument of foreign policy- 
makers m recent years With the end of the Cold War, multilateral sanctions regimes 
In particular have proliferated, especially at the United Nations nine timessince the 
fall of the Berlin Wall, the Security Council has acted under Chapter VI! of the UN 
Charter to create mandatory economic sanctions programmes 
The effectiveness of economic sanctions has long been a subject of debate among 
policy-makers and jurists Largely missing from this debate however has been any 
sustained analysis of the fntemation.il law standards that should govern decisions 
about the use of economic sanctions Only recently, as concerns have mounted in a 
number of circles over the manifest deprivations endured by the people oflraq and 
Haiti as a result of the application of mandatory UN sanctions, has this issue drawn 
the attention or •ntcmational legal scholars policy-makers, and ethicists 1 In this 
article we analyse the question of the mandatory applicability of critical international 
law standards to the design and implementation of economic sanctions programmes, 
focusing in particular on the inadequacies or UN practice in clarifying a legal 
framework under ivhich policy-makers can effectively and properly assemble and 
enforce economic sanctions regimes 


2 Preliminary Considerations 

■Economic sanctions- may take many forms and may be applied un ' late ^ y or 
multllaterally They involve the purposive threat or actual granting or TOthhoimngot 
economic mdulgenccs. opportunities and benchls by one actor or group " 
order to mduce another actor or group of actora to change a policy Avtripbhp- 
may be external, such as the withdrawal of the target state from Icmtory 
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agriculture-exporting slate's perishable products aboard a ship in harbour may slowly 
compost, as the Importing stale's customs inspectors, with unprecedented care, 
examine each hold ‘by the book', all this incurring at a moment when the two suites 
are engaged m a critical negotiation Denials or not, the target state always gets the 
message 

Uses of power by one actor against another are, by definition, based on a general or 
momentary power-supenonty, whose fluidity can be obscured by stereotyping terms, 
in common parlance, such as the 'strong' and the 'weak' Economic sanctions are not 
quite 'equal opportunity' instruments, but their use is certainly not limited to the 
greatest states against the smallest states Any disparity in power — in general or as a 
result even of a transitory situation — can provide the basis for the design and 
application of an economic sanctions programme For example, during the stormy 
election of the Secretary-General of the Organization of American States (OAS) some 
three years ago, some Caribbean states angrily accused Costa Rica of using banana 
diplomacy to persuade certain states to support the candidate it had put forward 1 
Costa Rica is hardly a superpower 

Conversely, immunity from economic sanctions is a matter of degree Even large 
and powerful states such as the United States may be targeted effectively The People's 
Republic of China has mounted an extraordinarily effective economic sanctions 
programme against the United States, through which it has secured virtually all the 
adjustments it seeks in America’s China policy One of the most fascinating aspects of 
this particular economic sanctions programme is that the target, the United States. 
sEems possessed of the idea that it is the economic sanctioned while Chma is the 
targetl The seemingly interminable national debate about the utility and wisdom or 
economic sanctions proceeds on this flawed assumption The poult of emphasis is that 
opportunities to use economic sanctions unilaterally arc rather widely distributed 

® Effectiveness of Economic Sanctions 

Are economic sanctions effective* If that question means ‘When used without the 
military strategy, can and do economic sanctions induce desired adjustments in the 
external or internal policies of the target*', the answer is, under certain conditions, 
yes. decisively and demonstrably so In 1919, Woodrow Wilson, one of the great 
enthusiasts of economic sanctions, said 
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A nation that Is boycotted Is a nation that Is In sight of surrender Apply this economic, 
peaceful silent, deadly remedy and there will be no need for force It Is a terrible remedy It 
dots not cost a life outside the nation boycotted but il brings a pressure upon the nation 
which in my ludgment, no modem nation could resist 4 

Wilson was speaking os a propagandist for the League of Nations and did not need. In 
that role, to specify the conditions for the success of the instrument But his basic point 
still holds economic sanctions can be highly effective 
Part of Wilson's subtext — that economic sanctions are, m his words, silent, deadly 
and terrible — also holds Another part of his subtext, however — that the 
Instruments are 'peaceful' — certainly does not apply to the targets of the sanctions It 
is that comfortable astigmatism that prompts the present inquiry Precisely because 
economic sanctions are now used more frequently by the international community, a 
rc-exammation of what they arc. how they stake and how they miss, and how they 
should be normatively organised Is timely 
Economic sanctions are a potentially powerful instrument In the right circum- 
stances They arc also of great potential destructiveness ir nothing else, the case of 
Haiti . 5 which ivc consider in detail below, where sanctions were used with 
tremendous and indiscriminate force, should prompt a fundamental reconsideration 
— m terms of social science international law and natural law — of the mechanisms, 
politics, and law of the use ofnon-lethal sanctions In the International arsenal and or 
the r p ni.n ynnes and policies that should be applied to their role m international 
enforcement action 


C Strategic Instruments of Enforcement 

To npdpriia nri the way economic sanctions arc used, it is necessary to locate them in 
the context of all strategic instruments and to understand the sequences in w ic 
these instruments are deployed Analytically, policies can be implemented by 
combinations of four strategic instruments the military Instrument, involving the 
application of varying degrees of coercion by specialists in violence against a targe, 
the economic instrument, involving Ihc granting or withholding of indulgences o 
deprivations from a target the diplomatic instrument, involving comm ” m “ 
ranging from persuasion to coercion, d, reeled against the elite of a target and the 
ideologic or propaganda instrument involving the modulation or cardully trf 
signs and symbols to politically relevant parts of the rank and hie as a means 

influencing the elite that governs it nf choice of the 

AH strategic instruments are directed toward reducing the a f f ““ chew 
target by constraining it to adopt polices or positions it would otherwise 

« SK PadavcrM) Wlh«.*W.»MI»«l "I" ^ re °" m,h 

of rorrijn Policil Ooah (1983) »t 9 
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Indulg e nt techniques seek to secure this compliance by promising rewards or giving 
bribes The consequence of an indulgent strategy is still to attenuate the freedom of 
choice of the target, which must forego advantages or opportunities it expected to 
gain, but neither the target nor the people nor Lhmgs on its peripheries suffer manifest 
damage Depnvatory techniques. In contrast, try to secure compliance by seques- 
tering or destroying certain power bases or instruments of influence of the target elite 


D Sanctions and Threat Theory 

Threats are an actor's credible communication of interest capacity, and contingent 
intention, they are designed to warn another actor that if it does not desist from or 
adjust certain behaviour, more destructive instruments will be applied Although the 
term ‘threat’ suffers a generally pejorative connotation In ordinary language usage, 
threats are a critical, indeed indispensable, part of politics Like anything else, they can 
be abused, but they can be beneficial to certain public order configurations, precisely 
because they facilitate adjustments without requiring overt conflict 

Sanctions are, in part, an application of the theory of threats Like threats, all 
instruments of strategy are designed to change the attitudes and behaviour of the 
target They do this m two stages The first stage involves the credible communication 
of capacity and intention to carry out a particular programme ‘do such and such or 
else' 7 Let us refer to this stage as the ‘communication' stage The second stage 
involves the effective application of the sanctions, the actual delivery or the ‘or else’ 
We shall call this the ‘application’ stage Sanctions accomplished by the communi- 
cation stage alone certainly have transaction costs," but they involve fewer costs to 
the sanctioner and the target than do sanctions that require the second, applicative 
phase 

Generally, insofar as the actors involved are rational, the communication stage 
should ensure the desired change m behaviour if two cumulative conditions are met 
(0 the content of the programme is clearly sufficient to accomplish its manifest 
objectives and (u) the communication of capacity and intention (‘political will*) is 
credible The target will obviously not comply when the content of the threatened 
programme is manifestly inadequate, for instance where the target jicrccivcs llic 
programme as essentially symbolic, staged for certain internal or external audiences 
Nor wiU the target comply when the content or the programme is manifestly adequate, 
but the target has reason to believe that the sanctioner will not follow through For 
example, the target, monitoring the sanctioner's internal political processes, may 
detect at the elite level a most fragile unity or purpose Or the target may conclude from 
prior cases that the sanctioner’s political will often collapses when sanctions are 
resisted by a target Under both conditions, the target will have cause to believe that 
the sanctioner will be unable to inmate or to sustain the application stage of the 

7 The or else’ may also be an and a promise oT a reward as well as the threat ora deprivation 

For the sanctioner the direct costs are incurred in mobdamg and prc-positiomng tlic various assets to be 
used In the sanctions programme Opportuoity costs which are lost once those assets have been diverted 
to the sanctions are aiso incurred 
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programme. Whether the target's perceptions are correct or not, the communication 
phase alone will not suffice to ensure compliance and the enforcement programme 
will have to proceed to application 

The relevance of threat theory vanes depending on the strategic Instrument being 
used The communications stage of a credible military sanctions programme is more 
likely to be a successful application af threat theory than is the communications stage 
of a credible economic sanctions programme and, a fortiori, a credible propaganda 
programme Excluding for the moment mlhtaiy actions such as quarantines, which 
arc actually economic deprivations accomplished by carefully defined and limited 
miUtaiy means, the effect of the military instrument is generally rapid and, if cifective. 
irreversible When the economic instrument Is used, in contrast, the cETects are slow 
and cumulative, especially if they are being ‘cranked up’ In measured increments 
raced with a credible threat of overt military sanctions, a ‘wait-and-see’ attitude is not 
a rational option for the target But ‘wait-and-see' could be rational if the programme 
about to be mounted against the target is an economic or propaganda one. for the 
target can still haggle over terms of compliance or. indeed, turn oil the programme 
directed against it at any time, simply by saying 'yes' That is not to say that 
'wait-and-see' has no costs for the target The infrastructural costs of sanctions and 
the sunk costs of reactive attempts to transform the economy may prove as durable 
and politically costly ns those following limited use of the military Instrument, even If 
the target subsequently responds nlhrmattvely Indeed, In some ways it may prove 
more politically costly, for damage from the military instrument is easily and plausibly 
blamed on outsiders, damage from Internal preventive, anticipatory action is not 

'Wait-and-see- is not always (lie slruiegy that a large! will or should follow In at 
least two Instances, economic sanctions have obtained the desired policy goals at the 
communication stage the League of Nations' sanctions against Yugoslavia in 1921 
and the American and Canadian sanctions against South Korea to slop nuclear 
reprocessing in 1975’ Whether the targel should follow such a passive strategy 
depends on the credibility of the threat, based on the target's observation or the 
sanctioned previous behaviour and other contextual indications of authority and 
control intent, and on the ability of the target’s elites to hedge the impact of th 

threatened economic shocks . Hut 

The target's elites may adopt a defensive strategy at the commumcat on stage But 
as suggested above, such a strategy is not costless and its adoption wdl 
balancing or expected costs and rewards These strategies may include, but are not 
limited to. tramdbrming the economy’s structure toward im P ort ^ b “ n an(i 
temporary alternative markets m which to purchase and sell 8 00 ^ 
services The expected benefit from these strategies, in turn, will ^ epen ^ ° n * ^ f 

SSng production, on the sire of the internal market, and on the elasticity 
3KK and demand for those goods in wh.oh the target trades 
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In most cases, the costs of adopting these reactive strategies at the communication 
stage may be prohibitively high As a result, economic sanctions would tend to be less 
effective at the communication stage than uses of the military instrument, unless the 
sanchoner has a well-known record of threatening sanctions and carrying them out if 
necessary Mere assertions of power or authority are unlikely to make the target 
change Us policies at this stage for they convey little information about the 
sanctioner’s credibility The differential effect or threat theory on enforcement 
instruments means that the quantum and nature of damage flowing from a sanctions 
programme will vary depending oft which instrument is selected as the primary 
sanction tool 

E Collateral Damage 

The destruction of people and objects on the periphery of a target is called, 
euphemistically, 'collateral damage'. Some collateral damage is a virtually inescap- 
able feature of destructive strategics, for no weapon regularly delivers its punch with 
the ‘surgical precision’ claimed by its manufacturers and operators Customary 
international law, now codified, has long tried to define lawful primary targets and to 
establish boundaries or tolerance for collateral damage Weapons arc not per se lawful 
or unlawful, but must be selected for particular contexts and missions, taking account 
of their properties and. in particular, their capacities to discriminate between the 
combatants and non-combatants in the actual circumstances or the case 

The critical notions of damage and collateral damage have been conceived for and 
applied primarily to uses of the military instrument Some scholars and politicians 
believe that the other strategic instruments are essentially, or at least comparatively, 
non-damage-causing But if one examines facts contextually and systematically, it is 
readily apparent that none or the four instruments of policy is inherently non- 
destructive Each may be used m ways that produce significant destruction, often on 
the peripheries rather than on the target ltseff 

This is obviously the case with military weapons in many contexts Consider a 
recent example the destruction, by 'smart' missiles, of Iraqi intelligence headquarters 
in Baghdad, which President Clinton ordered in reaction to the Iraqi plot to 
assassinate former President Bush, produced some collateral damage in the suburb of 
Baghdad m which the intelligence headquarters was situated 10 

The inevitability of collateral damage is less obvious for some of the other 
instruments The propaganda instrument — the purposive modulation of signs and 
symbols by one side to a conflict against the rank and file of the adversary — was used 
prior to, during and after Desert Storm, to encourage the Shi'a m the south of Iraq and 
the Kurds in the north of Iraq to nse against the Ba'ath regime In both cases, it could 
be anticipated that thepropaganda, if it were successful, would ignite a chain of events 
ultimately causing substantial collateral damage in the insurrection and the brutal 

^ 0 Rctanan " n ''B.a 1 donB.ghdad So ra tR c n t ru 0 monilsUwM nci!ac di mp i, Q tio n! 5E/Ii(l9 94 ) 
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suppression that would follow It. especially if the coalition that had encoura ged the 
insurrection did not come to its assistance 
Two points must be emphasized Hirst, damage — in an empirically referential sense 
— is not caused exclusively by uses of the mtlilarii instrument The other instruments 
are often used m highly destructive ways In Tact, though often counter-intuitive, the 
militaty instrument, as we have seen in its communicative or threat stage, can be and 
usually is used In non-destructive and essentially communicative ways The sequence 
is quite simple Threats end coordinate demonstrations of power are perceived by the 
intended target, they concentrate its mind in a way that words alone do not. and they 
stimulate c, ireful assessments of relative power positions correlated with the degree of 
Importance of the issues at stake Where the assessments indicate probabilities or net 
losses, they lead to appropriate non-belligerent adjustments The military instrument 
Is more likely than the other instruments to be effective in this stage, precisely because 
'wait-and-see' is an inappropriate response 
Second, damage is not caused exclusively by the application of matenal assets, the 
‘sticks and stones' of the arsenal Words can cause direct and collateral damage as 
well One of the common methods of propaganda — 'psych war' — seeks to exacerbate 
latent conflicts between different ethnic groups within the adversary in order to 
undermine elite control or to require the elite to divert resources to suppress internal 
resistance Propaganda of this sort is hardly without potentially severe collateral 
damage tensions between ethnic groups may produce violent incidents or even 
widespread pogroms Even if they do not, long after the particular conflict has ended, 
(he residue of hatred that has been endorsed and made more acute will lark in people's 
consciousness like a time bomb or a quiescent virus to be transmitted from one 
generation to the next until it bursts forth or Is detonated Propaganda, unlike lawful 
land mines, cannot be set to self-destruct 
In sum. then, considered in terms of threat theory, the collateral damage caused by 
non-military instruments — the economic and propaganda — may be greater than 
that of the military instrument, precisely because the elite, presented with a credible 
threat of the application of one or these non-military Instruments, Will often adopt, 
quite rationally .1 'wail-nnd-see'posliire D11rmglhel1melh.1t this poslureis followed 
collateral damage can accumulate Precisely because 'wait-and-see' is always 
irrational in (he face of a credible threat to use the mihtaiy instrument its effective 
employment may actually cause less collateral damage than the use of non-military 
instruments 


F The ‘Appeal’ of Economic Sanctions 

Economic sanctions are unquestionably the flavour of the year nationally and 
internationally for enforcement action They are preferred in advanced industrial 
democracies bet ause they engage comparatively less internal political resistance than 
other candidate strategies Comparatively speaking economic sanctions arc politi- 
cally cheap To be sure, they do have retro-costs, which may be considerable, that are 
borne by particular sectors of the national economy of the sanctioning state But 
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economic sanctions do not generate sombre processions or body bags bringing home 
the mortal remains of the sons and daughters of the constituents Even when it is 
glaringly obvious that economic sanctions are not going to be effective, as for example 
with the US gram embargo mounted against the Soviet Union m response to us 
Invasion of Afghanistan in 1979. or when it is clear m advance that economic 
sanctions will actually prove more costly to the party imposing them than to the 
target, the sanctions are not without important political consequences they still 
reinforce public commitment to the norm that has been violated and generate a sense 
of civic virtue, without incurring unacceptable domestic political costs Whatever 
their economic costs, they arc often likely to be the cheapest feasible political option 
When, as often happens in democratic pohties, political forces cannot agree on the 
appropriateness of response to some perceived international delict, economic 
sanctions become an easy point for compromise not necessarily the most rational of 
options, but certainly the lowest common denominator 
Yet international tolerance for unilaterally applied economic sanctions may be 
declining Economic interdependence is a long-standing fact The perception of just 
how integrated the international economy has become, however, and how inclusively 
disruptive some heretofore tolerated unilateral actions can be to that interdependence 
has increased One manifestation of this perception is the growing criticism of the 
unilateral application of economic sanctions But the concern about the use of these 
sanctions has been motivated entirely by self-interest rather than by a concern for the 
essential lawfulness and morality of the general or particular use of economic 
sanctions Indeed, those who press for general or particular economic sanctions 
programmes feel that it is they who control the moral high ground 
It is the militant sense of virtue and moral superiority that attaches to the 
application or economic sanctions that is so fascinating Economic sanctions have 
enjoyed great popularity among people or paciflstic bent because they seem to offer 
wholly non-violent and non-destructive ways of implementing international policy 
'At least’, one hears again and again, ‘we’re not killing anyone’ ‘At least, we’re giving 
non-lethal sanctions a chance ’ In this line or thinking, economic sanctions are always 
to he preferred to the application ot military strategy and. in any case, are always to be 
exhausted before military action is initiated As we have seen, however, such 
assumptions are unfounded 


G The Relevance of the Law of Armed Conflict 

The basic postulates of the law of armed conflict are the sharp distinction between 
combatants and non-combatants and the imperative that any use of force be 
demonstrably necessary, proportional to the necessity, and capable of discriminating 
between combatants and non-combatants 11 It is a cardinal principle of the 


See generally W M Reiman and C. Antomou, The Urns of War Basic Documrnu on the Lev o! 
MwaomlAm'dCorfildlmV MS McDougal and F P Felunano law and Mmmum World Public 
Orter The legal Sesntol fen if International Coercion (1961). reprinted with new Introduction as The 
International law 0 fWar 7VansTwUond Coercion mi World Public Order (1994) 
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international law of armed conflict that military strategies are to be planned and 
appraised taking due account of these criteria Prospectively, rules of engagement 
must be designed to accommodate these principles in the anticipated context Major 
military campaigns are subjected to critical post-mortems to determine the extent to 
which those principles were met and whether the application of coercion In that case 
was Internationally lawful 

The same type of examination is not transposed, mutatis mutandis, for prospective 
assessment of applications of the other three instruments The apparent reason for this 
persistent blind spot in international legal analysis has been the incorrect assumption 
that only the military instrument is destructive The assumption that non-military 
strategies are Inherently non-destructive or non-lcthal has also insulated their 
prospective and retrospective appraisal in terms of basic human rights instruments 
The consequences of this blind spot can be very grave State-sponsored propaganda, 
for example, is often used to cxaccrheic hatred bet ween different groups Surely this Is 
a violation of the Convention on the elimination of Racial Discrimination 12 

Non-military instruments should be tcslcd rigorously against the criteria of the 
international law of armed conflict and other relevant norms of contemporary 
International law before a decision is made to initiate or to continue to apply them If 
the non-military Instruments were so tested, it is quite probable that. In some cases, 
they would be found to fail and to require adjustment or abandonment The economic 
and propaganda instruments arc problematic, mainly because of their relative 
incapacity to discriminate between licit targets and because of their durable resultant 
collateral mjur/es, which persist long after the conclusion of the campaign in which 


they were deployed 

These considerations should apply, a fortiori, to international organizations when 
they elect to use the economic Instrument 1 1 Since GATT and WTO prescriptions are 
placing an increasing number of limitations on the unilateral uses of economic 
sanctions, their most common and intensive lawful use m the future Is likely to be 
through international organizations Our thesis Is that tn these applications, 
compliance with international law. and particularly the criteria oflawfulness of the 
law ofarmed conflict, is mandatory A preliminary, factual question Is whether and o 
what extent the international organizations that hove mounted economic sanctions 
programmes have complied with this requirement Thereafter, we will turn ou 
attention to the question orunder wh ul circumstances and through which proced 
economic sanctions programmes should be planned and applied in the future 
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3 The Application of Economic Sanctions by the United 
Nations 

Although the ON General Assembly has periodically passed non-bmdmg resolutions 
calling on all Member States to apply economic sanctions, 14 it is the UN Security 
Council that has decided upon and applied the regimes of UN-enforced economic 
sanctions 1S In die first SO years of existence of the United Nations, the Security 
Council, acting pursuant to Chapter VII, has on ten different occasions mandated that 
Member States implement economic sanctions or varying degrees of stringency 
against offending states Our question here is not whether these sanctions pro- 
grammes succeeded in achieving their objectives, a subject that is keenly disputed 
among scholars and policy-makers 1,1 We are concerned, rather, with the question 
whether UN bodies and decision-makers have considered the requisite legal issues of 
proportionality and discrimination when using any coercive instrument and. if so. the 
procedures and entena by which key UN actors have reached their judgments As Lhc 
following case studies reveal, UN practice has generally been to either ignore the legal 
issues raised by the effects of economic sanctions on the population of target states or 
to address these issues only on an ad hoc basis It is only as a result or the persistent 
complaints oflraq regarding the allegedly unjust impact of post-Gulf War sanctions 
on its populace and the perception among many in the international community that 
UN economic measures against Haiti primarily harmed the impoverished people of the 
country rather than the Haitian military and its supporters that the legal questions 
raised by sanctions have become a subject of sustained international concern 

A Southern Rhodesia, 1965-1979 

The Security Councd first acted under Chapter VII to define and enforce a mandatory 
programme of economic sanctions in 1968 in response to the crisis in Southern 
Rhodesia 17 The genesis of the Security Council's actions lay in the illegal unilateral 
declaration of Rhodesian independence (UDI) from the United Kingdom made by the 

14 Tor example the UN General Assembly together with the Organization of African Unity (OAU). passed 
resolutions throughout the 1960s and early 1970s calling on all Member States to Impose economic 
sanctions on Portugal for its failure to permit self-determination by the peoples of Its colonial holdings In 
southern Africa Sec M P Doxey International Sanctions In Conlanporary Perspective (1987), 34-35 
Chapter VH of the UN Charter empowers the Security Council to "determine the existence of any threat to 
the peace, breach of the peace, or act of aggression (UN Charter Art 39) When the Security Council 
determines that such a situation exists it may decide on measures short of armed force that the United 
Nations and Its Member States most Implement to restore International peace and security (Art 41} Of 
course, the Security Council may also decide to resort to the use of force (Art 42) Security Council 
decisions made under Chapter VH are binding on UN members (Art 25) 

For a sampling of the debate see Doxey, supra note 14 GC Hufoauer et al Economic Sanctions 
Reconsidered. History and Current Policy (2nd ed 1990), G C Hufoauer el al Economic Sanctions 
Reconsidered. Supplemental Case Histones (2nd ed 1990) This last volume contains case histories of 
virtually aU Instances of unilateral and multilateral economic sanctions from the First World War to 
|? *990 and, using a variety or criteria, assesses the effectiveness of the sanctions regimes 

The literature on UN dealings with Southern Rhodesia Including sanctions is enormous See e g , M P. 
Doxey . Economic Sanctions and International Enforcement (2nd ed. 1980). at 65-79 Doxey supra note 14 
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white minority government of Prime Minister Ian Smith on 11 November 1965 
Acting on behalf of the British Commonwealth, the United Kingdom immediately 
imposed a series of economic sanctions against Southern Rhodesia to pressure the 
Smith government into renouncing the UDI and guaranteeing political participation 
by the disenfranchised black African majority. By early 1966. the UK sanctions 
Included a complete ban on imports from and exports to Southern Rhodesia as well as 
a series of drastic financial measures ranging from the removal of Rhodesia from the 
sterling area and a prohibition on capital exports to Rhodesia to the freezing of 
Rhodesian assets in the United Kingdom. 1 ' Other nations, including France and the 
United States, also implemented selective sanctions programmes, and the OAO 
declared a total economic boycott In November 1965 the Security Council also acted, 
passing Resolution 217. which recommended that oil states 'break off all economic 
relations' with Southern Rhodesia " 

When the sanctions failed to achieve the quick reversal of the UDI that had been 
hoped for. the Security Council turned to a programme of mandatory sanctions under 
Chapter VII In December 1966. the Security Council decided that Member States 
should implement selective mandatory sanctions against the Smith government, 
including a prohibition on exports to Rhodesia of petroleum, armaments, vehicles and 
aircraft, and a ban on imports of Rhodesian agricultural products and minerals 10 
These selective sanctions also failed to bring about an end to the Rhodesian ‘rebellion’ 
or to persuade the Smith regime to terminate its racist policies 

Accordingly, in May 1968 the Security Council passed Resolution 253. which 
tmposed a ban on all exports to and Imports from Rhodesia, prohibited the transfer of 
funds to Rhodesia for Investment, denounced the purported Rhodesian passport, and 
severed air links with the country " A limited humanitarian exception existed for 
exports to Rhodesia of foodstuffs uml mcdic.il, educational and informational 
materials u Because this resolution was expressly passed under Chapter Vfl. it was 
binding on all Member States Resolution 253 also established a special Sanctions 


at 35-46, 110-123 V Gowlland-Dcbbas. Colleethr Response: to Illegal Acts In International law United 
Nations Action In the Question oj Southern Rhodesia (1990) UT Kapungu. The United Nations oniEconmlc 
Sanctions against Rhodesia (1973), D L tosman International Economic Sanctions The Case of Cuba Israel 
and Rhodesia (1978) 80-123, J Nkala, The United Nnl tons liilrmaliwuii low and the Rhodesian 
Independence Crisu (1985) R Rcnwid. Economic Sonet/ons (1981). al 25-58 HR Struck, Sanctions The 
Case of Rhodesln (1978) Anglin, 'Untied Nations Economic Sanctions against South Africa and 
Rhodesia’ InD Leylon-Brown (ed ) The UlfUty of International Economic Sanctions (1987) 23 l Mess 
otherwise noted the narrative that follows Is based on commonly-known events as detailed hi these 
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The UK economic sanctions are detailed in Doxey, supra note 14 at 37 
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Committee of the Security Council to monitor compliance of Member States with the 
mandatory sanctions 11 

The compulsory UN sanctions regime endured for 1 1 years, expanding to prohibit, 
inter aha. transportation Lo or from Southern Rhodesia. 1 ' insuring exports to and 
imports from the territory, licensing trade names, trademarks and franchises there, 
and transferring Southern Rhodesian funds to or from, or using such funds in. 
Member States 15 By the tune the Security Council terminated the economic sanctions 
in fate 1979, after the signing of the British-mediated Lancaster House agreement that 
provided for a constitutional transition to Afhcan-majonty rule and an independent 
Zimbabwe, 16 the programme of mandatory economic sanctions was, at least on paper, 
quite comprehensive 

In framing this sanctions regime, UN bodies did periodically discuss the effects that 
sanctions might have or were having on the Rhodesian economy Prior to the passing 
of Resolution 253, for example, the UN Secretary-General commissioned a report on 
the effects on Southern Rhodesia of an embargo on pelroleum products 11 In debates 
m the Security Council leading up to the enactment of comprehensive economic 
sanctions by Resolution 253, the representatives of many countries noted the 
ambiguous effects on the Rhodesian economy of the selective sanctions mandated by 
Resolution 232 11 The only formal measure that the Security Council expressly took to 
ascertain the impact of the sanctions on Rhodesia, however, was extending the 
mandate of the Sanctions Committee to study ways to increase the sanctions’ 
effectiveness As a minor part of its activities, the Sanctions Committee did analyse the 
Rhodesian economy in recommending measures to expand the sanctions “ Yet 
despite the comprehensive nature of the sanctions, for the 13 years m which they 
were in force against Southern Rhodesia, there was virtually no formal consideration 
withm the United Nations of the extent to which these sanctions were having a 
disproportionately injurious impact on the Rhodesian populace and economy 


11 It id, para 20 
" SC Res 277(1970) 

” SC Res 409(1977) 

“ SC Res 460(1979) 

” R™wlck supra note 17, at 28, 110 note 6 (dting WJ Levy, Ine- Hie Economics and Logistics oj on 
Embargo m (XI and Petroleum Products (1966)) Before Implementing its unilateral sanctions measures 
the United Kingdom had considered the prospect s of a Rhodesian economy subject to sanctions For 
example on 12 November 1965 Pnme Minister Harold Wilson stated berore the House ofCammons that 
the "whole financial and banking structure of Rhodesia revolves around tobacco farming In such a way 
that the decision (to impose sanctions) will have a pretty senous and speedy effect Ibid at 26 
See e.g , UN Doc. SFV1399 (1968) (statement of Ethiopian representative) UN Doc SPV 1408 (1968) 
(statement of Pakistani representative) UN Doc SPV 1428 (1968) (statement ofSovlet representative) 
n for an overview of the issues discussed In these debates seeKapungu supra note 17 al 59-69 
For example the Sanctions Committee rejected a proposal to cut off all communication links with 
Southern Rhodesia alter debating the consequences of the measure (or Rhodesia See GowflandUcbbas 
supra note 17. at 438-439 The committee however, was primarily concerned with Investigating cases 
of sanctions evasion See ibid at 605-625 
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Three features of the sanctions programme account for this omission First, the 
United Nations was primarily concerned with sanctions evasion by both Member 
States and non-members, which was widespread throughout the life of the sanctions 
Western multinationals continued to engage furtively in commerce with Southern 
Rhodesia, many African regimes closed their eyes to trade links between their 
nationals and Rhodesia, and the US Congress disregarded the mandatory Security 
Council resolutions by enacting the Byrd Amendment in 1971. which permitted the 
import of chrome, a strategic mineral, from Southern Rhodesia Portugal, which still 
ruled Southern Rhodesia's eastern neighbour, Mozambique, and South Africa, the 
regional power directly to Rhodesia’s south, condemned and openly flouted the UN 
sanctions regime for the first decade of the sanctions’ operation, the governments of 
both nations sympathized with Smith's white minority regime and actively sought to 
help Southern Rhodesia mitigate the effects of the sanctions 

Thus, it was the issue ofnon-compliance with the sanctions regime which virtually 
monopolized the Security Council’s consideration of Southern Rhodesia This was the 
near-exclusive concern ofthe 1 3 reports filed by lhespeciai sanctions committee ofthe 
Security Council established by Resolution 253 111 Moreover, rather than considering 
the moral issnes raised by the impact of the sanctions on the target populace, the 
Genera) Assembly repeatedly called on the Security Council to widen the scope of the 
sanctions to Include ail measures permissible under Charter Article 41, condemned 
Member Slates {particularly the United States) for failing to comply with Security 
Council resolutions imposing sanctions, and demanded that the Security Council 
extend the sanctions to Portugal and South Africa ” This crisis in sanctions 
enforcement left little space for considering whether the sanctions were 
disproportionate 

The second reason that neither the United Nations nor Its Member States 
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manifestly limited impact that the sanctions were having on Southern Rhodesia s 
economy ” In short, at feast for the first decade or so of their imposition, the sanctions 
were Ineffective Anticipating such a response to UDI, the Smith government ha 
taken preparatory measures, such bs encouraging the formation of long-term 
contracts, in order to minimize the impact of the sanctions Furthermore, alter 
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sanctions were imposed, Southern Rhodesia did a remarkable job at thwarting them 
by internalizing its economy, successfully promoting rapid import-substitution and 
economic diversification, and minimizing harm to the while settlers who constituted 
its political base Indeed, morale remained high in the white community as it rallied 
around the common purpose of defying the UN Although traditional export sectors, 
such as tobacco and minin g, were initially hard hit. and other sectors, including 
petroleum imports, never fully adjusted to economic isolation, alter the first year of 
sanctions the Rhodesian economy — much to the exasperation of llic international 
community — resumed its rapid growth Not until the mid-1970s did the economic 
distortions caused by the sanctions, factored, at this point, by the withdrawal of 
Portuguese and South African support, the external shock of the 1973 OPEC oil 
embargo, and intensifying guerrilla warfare, truly begin to bite In such a situation of 
ambiguous effects, questions about a disproportionate or discriminatory impact of the 
sanctions on the population of the target state and its economic bases or support 
simply did not arise 

A third possible reason for the world community’s oblivlousness to the plight of the 
bulk of the African population caused by (lie sanctions may have been a self-serving 
stereotypical view or a Third World' dual economy In this stereotype, all the 
Europeans in Rhodesia were exclusively engaged m the modem sector and were most 
likely to be affected by international sanctions, while ATncans were exclusively 
engaged in the traditional sector, which was not incorporated into the global 
economy and. hence, not susceptible to injury by the sanctions This, however, was 
not a realistic appraisal of the Rhodesian economy 
Hie Security Council and other UN bodies had ample opportunity to consider such 
questions For example, evidence indicated that the sanctions disproportionately 
harmed Rhodesia’s black population, which was particularly concentrated m the 
sanctions-sensitive sector of tobacco cultivation "Moreover, the Security Council did 
authorize relief measures for Zambia, Rhodesia’s neighbour to the north, to alleviate 
the considerable economic harm and dislocation that this nation suffered as result of 
the sanctions w The predominant attitude towards the Africans' plight, however, was 
symbolized by the chairman ofZimbabwe’s African National Council, who declared in 
a statement before the Security Council that sanctions should not be weakened solely 
because they were hurting Africans, pain was a price for freedom, and the white 
minority was suffering as well 15 The ease with which these self-authorized 
affirmations and waivers of others' human rights were accepted by a United Nations 

” Contemporary studies noted these disproportionate effects on Africans See e g M P Doxcy. Economic 
Sanctions and International Enforcement (1st cd 1971) 76-77 79 Losman supronotel7 at!14-116, 
McKlnnell supra note 37 at 19-20 

Zambia's economy had been heavily dependent on trade with and employment of its nationals in 
Southern Rhodesia In 1973 the Security Connol passed a senes of resolutions that authorized aid to 
Jt Zambia to ameliorate the effects or the Rhodesian sanctions See e.g SC Res 329(1973) 

See (1972) UNYB 113, UN Sales No E.74 1 1 The UK-sponsond Pearce Commission that was sent to 
Rhodesia to gauge the reaction of black Africans to the sanctions reached an Identical conclusion See 
Seowick. supra note 17. at 44 
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ostensibly bent on protecting human rights manifested a troubling disregard for the 
welfare of ‘non-combatants’ The presumed consent of African Rhodesians to the 
hardships engendered by Ihe sanctions was. thus, afourth feature that contributed to 
thefailure ofthe United Nations systematically to address questions of proportionality 
fn brief, the persistent problem of sanctions evasion and the extraordinary ability 
Rhodesia demonstrated to mmiml/c the impact ofthe sanctions did not create the 
conditions for considering the legal implications of the disproportionate impact or an 
economic sanctions programme on the population of a target state The ftmn.nn. 
Committee set up by the Security Council to monitor the sanctions regime addressed 
Itself exclusively to technical problems of enforcement and effectiveness. 

B Iraq: 1991-Present 

The United Nations adopted its most comprehensive programme of mandatory 
sanctions under Chapter Vff against Iraq m response to that country's invasion of 
Kuwait on 1 August 1990 On 6 August, the Security Council adopted Resolution 
661. which forbade all imports from and exports to Iraq froze the assets ofthe Iraqi 
government and nationals abroad. '* and suspended pre-existing commercial con- 
tracts with Iraqis and fraq! entities K Hie trade embargo did not apply to ‘supplies 
intended strictly for medical purposes, and. In humanitarian circumstances, food- 
stuffs or to the financial transactions necessary to effect such supplies ” Resolution 
661 also established a Sanctions Committee, whose membership consisted of the 
members of the Security Council, to monitor implementation of the sanctions,' 10 The 
original intent of the sanctions was to peacefully compel Iraq to withdraw from 
Kuwait 

The sanctions programme was quickly modilird and expanded In Resolution 666, 
the Security Council delegated to the Sanctions Committee the task of determining 
whnt constituted 'humanitarian circumstances' under Resolution 661 ” To minimize 
sanctions evasion, the Council also reiterated that humanitarian shipments of 
foodstuffs and medical supplies should be provided under the auspices of international 
humanitarian agencies, not the Iraqi government " The extent of the ‘humanitarian 
circumstances' exemption became a point or concern in the Sanctions Committee, 
particularly among those states with nationals working as expatriates or guest 
workers in Iraq and Kuwait 41 

* SC Res 661 (1990) 

w WUI p,ini 5 

* Ibid para 3(c) 

* Ibid, pan 4 

* Ibid, para 6 

« SeeSCRes 666(1990) 

" Ml p.inn 6 6 . . „ ,.„ n j 

<1 For these debates see the summaries of SancUwwC nmmlltcc Meellnm In the talc Summer .md 

19911' Ol-firihlilirmted I The Kuwait Crisis Simllem mil Their Cu/mmh UimM/umiu vot Zlivz I 
773-985 The work of ihe Sanction* Committee Is described by Its former depety secretory In Conlon 
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To enforce the trade embargo, the Security Council authorised Member Stales to 
halt Iraq’s inward and outward maritime shipping in order to inspect the cargoes of 
ships suspected of trading with Iraq or Kuwait 44 The Council also banned air traffic to 
and from Iraq and required Member Slates to deny overflight rights to Iraqi aircraft 44 
When the Council judged that the sanctions regime had failed peacefully to dislodge 
Iraqi forces from Kuwait, it passed Resolution 678, which authorized Member States 
to ‘use all necessary means’ to ensure Iraq's withdrawal 44 

Pursuant to this authorization. Member States whose forces had been deployed in 
the Persian Gulf region launched air and land operations against the Iraqi armed 
forces m January and February of 1991, and decisively expelled Iraq’s army from 
Kuwait As part of the ceasefire that ended the Gulf War, the Security Council decided 
in Resolution 687 to maintain the programme of sanctions against Iraq 47 Medical 
and health supplies were completely exempted from the trade embargo, and proposed 
shipments of foodstuffs were also exempted so long as they were notified to the 
Sanctions Committee 4 ‘ The Council also authorized the Sanctions Committee *o 
approve ‘materials and supplies for essential civilian needs' under an accelerated 
no-objecuon procedure 44 The trade and financial embargo would terminate when 
Iraq complied with the provisions ofResolution 687 requiring it to destroy its weapons 
of mass destruction and to permit international monitoring to ensure that it did not 
resume its nuclear, chemical and biological weapons programmes 50 Because Iraq 
refused fully to comply with Resolution 687. particularly its provisions regarding the 
destruction of weapons of mass destruction, the Chapter VII sanctions regime 
remained In effect without significant modification from August 1990 to December 
1996 

The continued maintenance of mandatory UN sanctions against Baghdad has been 
controversial, in part due to the harm that the sanctions have inflicted on the Iraqi 
people The Security Council and the Sanctions Committee have been aware of the 


Lessons Sum Iraq The Functions of the Iraq Sanctions Committee as a Source of Sanctions 
Implementation Aothunty and Practice' 35 Vo 1 Int'J L. (1995) 633 
SC Res 665(1990) 
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“ SC Res 678(1990) 

" See SC Res 687(1991) 
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tajunes suffered by Iraqis and have sought to minimize the impact of the sanctions on 
innocent Iraqi civilians by creating a liberal regime of humanitarian exceptions to the 
sanctions programme fndeed, in 1994 the Sanctions Committee received S6 billion 
in requests for humanitarian shipments to Iraq, leading the Committee’s former 
deputy secretary to charge that 'the magnitudes eventually came to resemble normal 
commercial deliveries of no particular humanitarian merit’ 51 In 1991. the Security 
Council approved arrangements whereby Iraq could export oil to earn funds to 
purchase food and other humanitarian goods 51 However. Iraq initially refused to 
participate In the oil-for-food scheme, claiming that the arrangement would violate 
Iraqi sovereignty 51 

The sanctions have caused a significant deterioration in the economic and social 
welfare of the Iraqi populace The Iraqi economy virtually collapsed Prior to the 
embargo, oil accounted for 95 per cent of Iraq's foreign exchange earnings, and 
medical and other advanced services were largely operated by (since-departed) foreign 
expatriates u The dinar deteriorated from S .60 to the dollar in 1 990 to 1,200 dinars 
to the dollar in April 1995 11 By mid-1994. inflation since 1990 had reached 6,000 
per cent.” In 1 993, industry was operating at only 10 to 1 5 per cent of capacity, and 
industrial unemployment was estimated to exceed 70 per cent ” The sanctions- 
fnduced economic collapse hit the poor particularly hard the prices of staples such as 
bread, infant formula and flour have Increased by several thousand per cent.” and the 
World Food Programme estimated that the cost of the average basket of goods had 
increased 50 times by 1 99 3 if The middle and professional classes have also seen their 
Incomes dramatically erode and have been reduced to selling durable goods and 


41 

U 


II 


M 

>» 

» 

ir 


u 


» 


Conlon, supra note 43 at 647 
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See Iraqi Compliance with UN Sanctions Hearing Before the Near Eastern and South Asian Aflabs 
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of Pa trick Clawson Senior Fellow Institute for Notional Strategic Studies, National Defense University) 
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Rcuther. ‘UN Sanctions Against Iraq In D Cortright and G A Lope* (cd s ) Economic Sanctums Panacea 

or Peacebuilding In a Post-Cold War World* (1995) 122. at 227 
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family heirlooms to survive m By 1993, living standards had been reduced by 
one-third,'’ 1 and the situation has since worsened considerably The deterioration of 
the economy has led to skyrocketing levels of crime, particularly in urban areas “ 
Iraq's economic collapse has precipitated a crisis m health, nutrition and education 
An oft-cited 1992 study published in Tlic New England Journal oj Medicine reported that 
the Gulf War, civil strife and UN economic sanctions caused a threefold increase in 
infant mortality in Iraq between January and August 1991 “ International 
organizations warned in 1993 that only 50 per cent of water purification and sewage 
treatment plants were functioning, UNICEF, for example, found in January 1993 that 
only 25 of Basra's 135 waste-water pumps worked 64 In November 1993. Food and 
Agriculture Organization (FAQ) nutritionists reported 'pre-famine' conditions 
characterized by ‘very high food prices, collapse of private incomes, depletion of 
personal assets and rapidly increasing numbers of the destitute' ** The food ration that 
had previously provided most of the dady calorie intake of most Iraqis was cut by up to 
half by the government in October 1994 “inDecember 1994. UNICEF issued a report 
estimating that 3 5 million Iraqi civilians were at a significant health risk of 
malnutrition and death due to the sanctions, including I 58 million cbddren under 
the age of fifteen and 230,000 pregnant or nursing women " A 1995 World Health 
Organization report noted shortages of medicine, medical supplies, foodstuffs, and 
water purification and sanitation parts and equipment “ At one point, Iraq had less 
than one-tenth of the medicines needed.” and minor surgeries were performed 
without anaesthesia 70 The UN reported in May 1995 that 23 per cent or children 
under the age offive suffered from malnutrition and that water treatment systems had 


to 


At 


M 


h> 


M 

M 


•r 


See Al-Radl. 'Iraqi Sanctions — A Postwar Celine’, 260 Nation (27 Match 1995) 416 see also 

Al-Samatral supra note 58. at 173 (reporting that doctor's average income deteriorated farm SI 400 In 
1990 to S270 In 1992) 

Clawson ‘Sanctions as Punishment. Enforcement and Prelude to Further Action’. 7 Ethics & bill /UT 
(1993)20 at 27-29 
JoITe supra note 56 


Ascherio et a! . 'Elfcet or the Gulf War on Infant and Child Mortality In Iraq’. 327 New Enj ] Med. (24 
September 1992) 931 The study did not establish the share that sanctions had in causing thelncreasc In 
Infant mortality 
K ocher supra note 48 

'Iraqis Count the Cost' supra note 55. at 46 
’Down but Not Out', supra note 55, at 21 
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fallen apart leading to water-borne diseases such as malana and tuberculosis 71 
Alarms about the crisis In the health of the Iraqi people have also been sounded by 
British medical groups,” a German medical study group, 71 and the Red Cross” 
Furthermore, the UN estimates that one in live students has dropped out of school 
because of shortages in educational materials and financial hardship 75 
While many have excoriated the Security Council for maintaining economic 
sanctions in the face of the economic, health and educational crisis endured by 
Innocent Iraqi civilians, 76 others have charged that Iraqi policy has aggravated the 
harmful impact of the sanctions on the populace and that Iraq has overstated the 
elfccts of the sanctions to gamer support for their lifting 77 In October 19 91. Saddam 
Hussein's regime pulled all government workers and sendees out of Kurdish Iraq in 
the north, forcing the United Nations to provide humanitarian aid 7 " The Iraqi 
government pursued the same policies towards the Shiite provinces in the south, 
which had rebelled after the termination of the Gulf War ” Most of the nation's 
transportation and energy infrastructure has been rebuilt, particularly around 
Baghdad."" and a 1993 US Congressional Investigation found that Iraq had rebuilt 
most of Its conventional weapons arsenal 11 The government also Initiated a massive 
self-sufficiency campaign in agriculture that was successful for the first few years of 
the sanctions." 1 even in December 1996. when the oil-for-food deal was implemented. 


Iraqi Compliance with IJN Sanctions snpm non 51 (testimony of Omar Bmvalk President Rama 
International) 
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there was food on the shelves — poor Iraqis just lack the resources to buy much of it 11 
Poor management of the Iraqi economy over the past four years, which resulted from 
Saddam Hussein’s decision to become personally involved m economic policy, has 
aggravated the deteriorating humanitarian situation provoked by the sanctions * 4 
Saddam Hussein has also insulated his family, the military command, and his 
supporters in the ruling Ba'ath party from the impact of the sanctions ,s The Iraqi 
regime's deliberate policy of using the sanctions for domestic political purposes has 
resulted in asituation m which, m the words of a Catholic RclicrServiccs oIHcial ‘[t]hc 
nch and the strong survive, the poor and the weak starve' ** 

Pressure that bad been building for the Security Council to modify or terminate 
economic sanctions against Iraq initially diminished following revelations m the 
autumn of 1995 thatlraq had consistently deceived international monitors about the 
extent of its programme to develop weapons or mass destruction * 7 Some of that 
pressure, at least in the Security Council, arose more from the desire of European 
countries to do business with Iraq than from concern over the impact of the sanctions 
on innocent Iraqi civilians Nevertheless, many developing countries continued to 
urge the Security Council to repeal or lighten the sanctions.** and the humanitarian 
situation for the majority of Iraqis steadily worsened ” Accordingly, m 1995 the 
Security Councd passed a resolution that would permit Iraq to export S 1 billion in oil 
every three months to generate the funds to import food and medicine 90 In January 
1996, the ON and Iraq began a senes of negotiations to finalize the oil-for-food 
agreement, with areas of disagreement centring on. inter olin, monitoring Iraqi 
imports and the ‘equitable distnbution' of food and medicines to the Kurds in the north 
and the Shiites in the south 91 Indeed the mere announcement of negotiations m 


" See Al-Radl supra note 60 at 416 
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January 1996 caused food prices In frag to fall from 30 to 50 per cent overnight and 
the Iraqi dinar to stabilize 92 

The oll-for-food arrangement was not finalized, however, until early December 
1996, after six months of negotiations between the Iraqi government, the Security 
Council and the Secretaiy-General The final plan permitted Iraq to sell S2 billion 
worth of oil over six months to raise funds to buy food, medicines and other 
humanitarian goods Funds earned from the oil sales were to be placed in an escrow 
account In New York administered by the United Nations About S260 million was to 
be reserved for the Kurdish population of northern Iraq, and S600.000 placed m a 
special fund established to compensate victims of the Iraqi 1990 invasion The UN 
Special Commission charged with monitoring Iraq's destruction of its weapons of 
mass destruction was to receive $20 million to cover operating expenses, with the 
remainder of the money to be distributed in Iraq The Security Council could renew 
the oll-for-food plan after six months if Iraq compbed with conditions, finding no 
ma(or violations, the Council extended the plan for a second six-month term in June 
19 97” Diplomats were confident that Iraq could not easily evade the restrictions In 
the words of the US Deputy Representative to the United Nations, ‘We designed a 
resolution for a cheater We know (Saddam Hussein] well ’ M Since its implemen- 
tation, the oll-for-food scheme has been criticized for chrome administrative delays 99 
The plight of Innocent fraqi civilians raises one of the thorniest legal dilemmas oT 
any comprehensive, effective sanctions programme the proper response of the UN to 
the government of a target state that deliberately adopts policies which aggravate the 
sanctions' Impact on the most vulnerable, who are then exploited In public relations 
as a way of eroding the legitimacy of the sanctions programme As one International 
aid worker characterized the dilemma, 'If [Saddam Hussein's] last weapon is the 
sacrifice of millions offraqls to the horrors of starvation and disease until the Western 
alliance Is shocked Into saying. "Enough''’ and relaxing sanctions, then Mr Hussein 
will not hesitate to reach for this weapon 1,6 

C Libya, 1992-Present 

In the spring of 1992 the UN Security Council imposed mandatory sanctions against 
the Qadhafi regime in Libya The primary rationale for the sanctions was Libya’s 
failure to extradite to the United Kingdom or the United States two Libyan nationals 
allegedly responsible for the bombing of Pan Am Flight 103 over Lockerbie, Scotland. 
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The Security Council had previously passed a non-binding resolution urging the 
Libyan government, m effect, to extradite the two individuals 97 Libya promptly Piled 
suit in the International Court of Justice (ICJ) against the United States and the United 
Kingdom, invoking its rights under the Montreal Convention 9 * not to extradite the 
accused Libyans Alter oral argument in the provisional measures phase of the case, 
the Security Council, acting under Chapter VII, passed Resolution 748." which 
imposed sanctions on Libya The ICJ refused to disturb the UN sanctions regime and 
denied the provisional measures requested bv Libya, holding by virtue of Charter 
Articles 25 and 103. that the Security Council's decision pursuant to Chapter VII 
trumped Libya's rights under the Montreal Convention. 1 "" 

Resolution 748 banned air travel to and from Libya, prohibited supplying, servicing 
and insuring Libyan aircraft, imposed an embargo on arms shipments and military 
training and assistance to Libya, and directed all states to prevent the operation of 
Libyan Arab Airlines offices 101 The Council established a Sanctions Committee to 
monitor implementation of the sanctions, report on violations, consider special 
economic problems that implementing the sanctions might cause for any state, and 
approve special flights to or from Libya on grounds of significant humanitarian 
need 101 The sanctions programme went into effect on 15 Apnl 1992.“’ and the 
Council was to review the sanctions measures every 120 days (or sooner if necessary) 
in light of the compliance by the Libyan government with the requests that Libya 
extradite the two accused Libyan nationals and that it cease supporting terrorism 1,H 

Despite regular reviews of the sanctions measures, the Security Couucil elected not 
to modify the sanctions Indeed, mounting frustration with Libya's perceived 
non-cooperation led the Council in November 1993 to pass a resolution significantly 
tightening the sanctions regime 109 The new Resolution 883. also enacted under 
Chapter VII, directed all stales to freexe the assets or the government or public 
authorities of Libya and of any Libyan undertaking, and to ensure that none of the 
frozen assets be made available to any of those Libyan entities ,,w The resolution 
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forbade the sale, supply or maintenance of specified equipment used m oil refining and 
the petrochemicals production process 1117 Finally, the Council tightened the measures 
relating to servicing and supplying Libyan aircraft and to Libyan Arab Airlines '“But 
in a significant concession to Western European states, many of which are heavily 
dependent on Libyan oil and have major oil-related Investments In Libya, the 
resolution did not freeze assets derived from the sale or supply of Libyan petroleum, 
natural gas and agricultural products after 1 December 1993 "” The sanctions took 
effect on that date ”‘ l 

The Security Council insisted that it had considered the possible effects of the 
sanctions on the Libyan people in designing and imposing the initial sanctions regime 
of Resolution 748 In March 1992 Representatives from Iraq and Zimbabwe, for 
example, called the Council's attention to the Impact that sanctions would have on 
innocent civilians 1,1 In response the US Ambassador to the UN argued that ‘(t)he 
means chosen in this resolution are appropriate, these sanctions are measured, 
precise and limited They are tailored to fit the offence — Libya’s wanton and 
criminal destruction of civilian aviation — and are designed to penalize the 
Government of Libya, not its neighbors or any other State The UK and French 
representatives similarly argued that the sanctions, which were targeted to aviation 
and diplomatic privileges, fitted the crime, with the French Ambassador stating that 
the sanctions were ’not aimed at the Libyan people, who are not responsible for the 
acts of their leaders' 

exchanges occurred when the Security Council expanded the sanctions in 
November 1993 The Libyan representative reported that the air embaigo had had 
deleterious effects on the populace because of the government’s inability to arrange 
medical evacuations 1 14 Egypt warned that intensifying the sanctions would increase 
the harm to the Libyan people and called on the Council to monitor the humanitarian 
situation In response. US Ambassador Albright flatly asserted that the sanctions 
were ‘balanced and precisely targeted m 
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14 UN Doc S/PV 3312 (1993) (statement orubyan representative) 
n )j,y Jt 29-30 IMutemcnt orEgyplLm apnjt-nlntlvc) 

I* J4u( at 40 (statement of US representative) 
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Since the tightening of the sanctions in December 1993. however, the Security 
Council has not investigated, or even formally considered, the possibility that the 
sanctions might be having a disproportionate or discriminatory impact on the Libyan 
populace Indeed, there has been sentiment in the Council, particularly on the part of 
the United States, for widening the sanctions to prohibit the sale of Libyan oil abroad 
as well as foreign investment m oil-related projects in Libya 117 Such a move, opposed 
by Western European states dependent on Libyan oil, would have a devastating effect 
generally on the Libyan economy “* The Sanctions Committee established by 
Resolution 748 has issued only one report on its activities, that report did not address 
the issue of the effects of the sanctions on the Libyan people "* Of the Council's 
permanent members, only China has questioned the sanctions on the humanitarian 
grounds that they aggravate the suffering of the Libyan people, without however, 
supplying confirming data I2n 

In fact, the unpact of the sanctions on the Libyan people has been relatively mild, at 
least until recently The prolonged internal debates in the Security Council prior to the 
adoption of Resolution 883, which tightened the sanctions programme, permitted 
Ubya to anticipate and minimize the impact of the sanctions by concealing its 
overseas assets 121 Furthermore, financial manoeuvring by Libya and half-hearted 
enforcement of the sanctions by some Middle Eastern and Western European 
governments have led to widespread sanctions evasion 1,2 

Despite the difficulties in gathering data on the Libyan economy, it appears that the 
sanctions have recently become more effective The oil-refimng, petrochemicals and 
tourism sectors have experienced sanctions-induccd setbacks 121 In 1994. it was 
reported that Libyan factories were running at about 50 per cent of capacity due to a 
shortage or raw materials 121 Inflation m nud-199 5 was estimated at around 300 per 
cent 125 The value of dinar-denominated salaries has plummeted, while the prices of 
imports and unsubsidized agricultural products (such as fruits) have nsen dramati- 
cally 121 The economy experienced a 7 per cent contraction m 1993 and 1994, and 
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See The Wrong Pressure on Libya'. NY limes 30 March 1995 at A22 (Editorial) 

Libya Will Face Tougher Situation from 1996 with embargo Squccrc Getting Painful' APS Diplomatic 
News Service, 5 June 1996 In LEXIS, Mdeafr Library, Zmel File 

See Report of the Security Council Commliiec Established Pursuant to RcsoluUon 74 s 119921 
concerning the Libyan Arab Jamahiriya UN Doc 5/1996/2 (1996) 

2 S ! ^ ‘sh”’ tStat ' ment0rCUneSe a™ abstained (rom the votes on 

lewis. UN Tightens Sanctions against Ubya' NY limes. 12 November 1993. at A10 

Sen Bound and H-Tahri 'Sanctions The Pluses and Minuses' US News Or World RpL 31 October 1994 

On on and petrochemicals see 'Ubya's Domestic Oil ReSnlng and Petrochemical Sectors' APS Reo 

^ r a Z Tm t 12 'r 1995 ' a7anab,Clnt£XIS MdrairuLy.ZmeTprOntou^m JZ " 

Sanctions Keep West OfT the Road to Libya' NY limes 2S June 1992 S 1, at 8 8 

.vXb^X W |t(d“SF," UbyanECOn ° myS! ' PS ' RC>!lm ^ September 1994 
L%a Will Pace Tougher Situation . supra note 118 

Sanctions Bite . APS Diplomat Recorder 10 February 1996, available in LEXIS. Mdcaft Library Zmel 
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unemployment, which has been growing, hovers at about 30 per cent Hlah and 
nsrng unemployment led Libya to seek permlss.on from the Security (LicJto 

ZSSSTT a " d PaIestlnlan tanugrant workers m the autumn of 1995^» 
■£? HaS a,S ° PUt d ° Wn 8t lcast one the sanchons were 

Libya has aggressively sought to portfay the sanctions as having a devastate 
Impacton Its people, particularly m the area ofhealth ‘“In August 1994. theQadhafl 
government submitted a report to the Security Council that detailed the allegedly 
mrtremely harmful effects of the sanctions on the Libyan health care system and oil 
e agricultural, stock-raising, transportation communications. Industrial, financial 
and commercial sectors of the economy 1,1 

The Libyan Initiative was not without effect Support for UN sanctions against Libya 
among developing and Arab states, which had initially implemented the measures, 
has weakened In 1994. the League of Arab States’ “ .md the Non-Aligned 
Movement expressed 'concern- over the negative impact that the sanctions were 
having on the Libyan populace The OAU. '[g]reatly concerned about the human and 
material damage that the Libyan Arab people and those ofthe neighbouring States are 
suffering as a result of the unjust sanctions imposed on Libya.' has called on the 
Security Council to lilt the sanctions 1,4 

Some outside observers, however, regard the primary impact of the sanctions as 
■psychological" 15 — ‘It Is generally recognized that irritating though the current 
sanctions might be, they come nowhere near exerting sufficient economic pressure on 
the Libyan regime to make It think seriously about complying with the UN 
demands'” 4 


See Libya Polities' laUTnallaul Country Risk Untie MUHe Until North Africa 1 October 1995 available 
In LEXIS Mdeafr Library, Zmcl File 

UilMw.iy. | gypi Ibid Uommiy behind Libyan Impulsions Ulplomols K/utm 19 October 1995, 
available Di LEXIS. World Library. Txtmde File 
"* Hedges 'Qaddaft Reported to Quash Army Revolt' NY Tima 21 October 1994 nl 5 
See 'Libya Politics', sigun note 1 27 

Consequences ofthe Implementation ofRcsolullons 748 (19921 and 883 (1993) during the period Irom 
15 April 1992 to 15 April 1994. UN Doc S/19947921 (1994) 

Seeeg Resolution Adopted by the Council ofthe League ofArab States on 27 March 1994 Coercive 
Measures and Threats by the United Stales or America the Untied Kingdom of Great Brliala and 
Northern Ireland and France against the Socialist People's Libyan Arab Jamahiriya UN Doc 
S/1994/373 (1994) 

Paragraph 1 17 of the Hnal Document of the I levenlh (WcromL of the foreign Mlnnlcrs of llu. 
Non-Aligned Countries, held at Cairo Tram 29 May to 4 June 1994 UN Doc S/1994/681 (1994) 

114 Resolution on the crisis between the Great Libyan Arab Jamjhlnyn and the United Statcsof America the 
United Kingdom and Trance UN Doe S/1995/596 (19951 The OAUa request lhai Ihe tounnl 
reconsider and terminate the sanctions appears in paras 7 and 8 of the resolution 
1,1 'Libya-Internal Strategic Perspective APT Diplomat Ttmteffh IhiliiatY la the MM tint 5Iebruoryl996 
available In LEXIS. Mdeafr library Zmel File 
m Libya Politics . supn note 127 
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D Yugoslavia (Serbia and Montenegro), 1992-1995 
The Security Council unposed mandatory sanctions against the Federal Republic of 
Yugoslavia (Serbia and Montenegro) (FRY) in 1992 as part of an international effort 
to contain and end the violent strife associated with the disintegration of the former 
Socialist Federal Republic of Yugoslavia War m the Balkans broke out In the summer 
of 1991 between the Serb-dominated federal government and army and the republics 
of Slovenia and Croatia after the latter declared their independence from the federal 
state In an effort to contain the conflict, the Security Council on 25 September 1991. 
imposed a Chapter VII arms embargo on the former Yugoslavia. 1 17 and in December of 
1991 the Council created a special committee of the Council to monitor its 
implementation 1)1 

The arms embargo Tailed to bnng an end to the Balkan conflict Moreover, many in 
the international community concluded that primary responsibility for prolonging 
the war rested with the FRY. led by Serbia, and the Bosnian Serbs Accordingly, on 3 0 
May 1992. the Security Council, acting under Chapter VH. passed Resolution 757. 
which imposed an expansive, mandatory trade embargo against the FRY 1 ” 
Resoluuon 757 prohibited exports to and imports from the FRY. banned foreign 
financial assistance to enterprises m the FRY. cut off the FRY's air links to the rest of 
the world, and severed scientific, technical and cultural cooperation and sporting 
exchanges with the FRY 140 Foodstufls and medical supplies were exempted from the 
trade embargo 141 The Security Council also expanded the mandate of the special 
committee, established by Resolution 713, to monitor the arms embargo, to 
overseeing the implementation of the economic sanctions 141 Two weeks later, 
another Security Council resolution permitted the sanctions committee to approve, 
via its accelerated, no-objection procedure, requests to export to the FRY any 
non-food, non-medical ‘commodities and products for essential humanitarian 
needs' 141 

Over the next three-and-a-half years, the UN modulated the economic sanctions 
programme against the FRY m repeated attempts to compel the government of 
Serbian President Slobodan Milosevic to bring about an end to the war m 
neighbouring Bosnia and Herzegovina When the economic sanctions and arms 
embargo proved porous, the Security Council sought to prevent shipments of strategic 
goods, such as fiiel and industrial inputs, through the FRY 144 At the same hrn * NATO 
and Western European Union forces began to monitor the FRY's borders and ply the 

SCRl5 713(1991) The aims embargo against all states ofthe Conner Yugoslavia remained In effect even 
after economic sanctions were Imposed against the FRY alone See, e g . SC Res 762 (19921 
"* SCRes 724(1991) 

SCRes 757(1992) 

"" told paras 4-5, 7. 8(bHc) The most Important Item of trade that the sanctions affected was oil The 
sanctions regime did not apply to overland transportation to the FRY 
1,1 Ibid para 4(c) 

1,1 Sec Ibid para 13 
See SC Re 760(1992) 

See SC Res 787(1992) 
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Adriatic Sea to minimize sanctions evasion Mi In April 1993. the Security council 
tightened the sanctions by freezing the FRY’s financial assets and overseas property 
and by extending the economic sanctions regime against the FRY to areas of Bosnia 
and Herzegovina controlled by the Bosnian Serbs Sanctions against Bosnian Serb 
territory were eventually widened to include a ban on all ’commercial, financial, and 
Industrial activities and transactions' with Bosnian Serb persons and entities and a 
freeze of Bosnian Serb assets held abroad 
In deciding whether to remove sanctions against the FRY. the UN pursued a 
corrot-and-stlck approach that focused on influencing the behaviour of President 
Milosevic, with scant concern for the possible disproportionate or discriminatory 
impact that thesanctions might have had on the FRY populace In s-pi- mw 1994 
the Council partially suspended the sanctions programme pending certification that 
the TRY had closed its border with Serb-controlled Bosnia and Herzegovina and had 
ceased to provide military and financial support to the Bosnian Serbs u * International 
passenger air traffic with Serbia and Montenegro, passenger ferry service to Bart, Italy, 
and TRY participation m international sporting and cultural exchanges were 
permitted 1 ” — measures which benefited primarily the people of the FRY. not their 
rulers Similar partial suspensions of the sanctions programme occurred in 1995 to 
reward the Milosevic regime for continuing to deny support to the Bosnian Serbs 101 
Only when PRY President Milosevic agreed to the Dayton Peace Accords on 21 
November 1995. did the Security Council completely lift the economic sanctions 
against the FRY and provide for the gradual lifting or the arms embargo against all 
republics or the former Yugoslavia 1,1 Moreover, continued relief from the sanctions 
depends on Serbia and Montenegro's fulfilment of the Dayton Agreement, sanctions 
can be reunposed without a Security Council vote if there is evidence that the FRY is 
violating the peace accords.” 1 

The empirical evidence indicates that UN sanctions contributed to a significant 
decline in the Serbian economy, but socialist mismanagement of the economy and the 
dislocations produced by the war were also important factors in the FRY's economic 

Woodward The Ok of Sanctions m Former Yugoslavia Misunderstanding Political Realities lo 
Cortright and Lopez, supra note 54, at 141, 143 

M * SC Res 820 (1993) The resoluUon permitted exports lo and Imports horn territory controlled by the 
Bosnian Serbs only when authorised by (he governments of Croatia and of Bosnia and Herzegovina ttU 
para 12 

SC Res 942(1994) 

SCRes 943(1994) 
w * IUA para 1 

i» See, eg. SCRes 970(1995) SCRes 988(1995) SCRes 1003(1995).SCRes 1015 (1995). SC Rts 
1021(1995) SCRes 1021(1995) SCRes 1022(1995) Sanctions were termlnatedln October 1996 
SCRes 1074(1996) 

'» iec Ooshko and Harris UN Volu lo Withdraw Sanctions on tin. Balkans Wash Post 2J November 

ns Wd The resolution provided that the sanctions Imposed by Resolution 942 could be lifted against the 
Uouilun Serbs only when Uvcy signed iht Oaiyton Agntmuil ami removed tliLlrfurcu Into dcslgnn 

areas See Ibid 
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collapse 151 When UN sanctions were lirst imposed, it appeared that the FRY might be 
able to withstand them The Belgrade government had stockpiled goods and luel, 
the Serbian economy had a relatively low dependence on foreign trade, domestic oil 
production was constant and geared towards industry, rather than (dramaticaUy 
reduced ) consumer demand.” 4 and analysts believed that the FRY could be 
agriculturally self-sufficient for some time 157 
In fact, however, the Serbian economy quickly began to deteriorate 1 By early 
1994. industrial production was estimated to be at about 20 to 30 per cent of its 
pre-war capacity Shortages of petroleum for industrial use and of heating oil for 
homes threatened the country's economy and health 140 Food self-sufficiency was 


government for nearly worthless Yugoslav dinars 141 Analysts estimate that the 
Serbian economy shrank anywhere from 35 to 65 per cent between 1989 and 
1995 


1,1 Woodward characterizes the situation as follows Under these conditions of political and economic 
collapse It Is extremely difficult to evaluate the separate effectiveness of sanctions [from the effects of the 
transition to a market economy during the 1980s] It Is for example impossible to determine what 
percentage ofthe decline in production has been due to the sanctions to the collapse of the state and its 
economy to the end of the communist system or to the collapse of trade with the Eastern bloc and the 
Middle East * Woodward supra note 145 at 146 Similar conclusions are reached In World Disasters 
Report 1995 supra note 74 at 22-23 Mojzes. ‘Sanctions Observed ToBelgardeandBack llOCft/fcttoi 
Century (27 October 1993) 105 1 'Serbia s Difficult Return to Europe’ Swiss Rev World Aff 1 February 
1996 available in LEXIS World Library Swswtd File 

,M Church *A Chronic Case of Impotence , Time 8 June 1992 at 39 

m Hodtscbl Belgrade under the Blockade’ SuissRev Worid AJf , August 1993 available in LEXIS World 
Libraiy Swswld File 

,u Ibid The Sanctions Alternative . Economist. 12 February 1994 at 44 The government also attempted to 
substitute away from oil to other sources of energy Hodtschl supra note 155 

1,7 Hocl Ischi, supra note 155 

,M For an account of the effects of the economic sanctions on the FRY s economy written by Serbian 
government officials see Filipovic el al Production and Services in 1994 Yugo Surv (1995) no 1 at 
59 Recent issues or this journal contain a number of articles from the perspective of the FRY government 
that directly and Indirectly discuss the impact of sanctions on Serbia and Montenegro 

,w The Sanctions Alternative , supra note 156 at 44 

IM> Serbs Step Up Anti-sanctions Campaign', UP1 12 September 1993, available in LEXIS News Library. 
Arcnws File 

lhl Branson 'Paying the pnee . Madam’s 1 November 1993. at 39 

>M For estimates sec PomfrcL “Balkans Must Confront a History of Hatred Washington Post 17 December 
1995 at Al (claiming that Serbian economy shrank 65 per cent from 1990 to December 1995), The 
Sanctions Alternative supra note 1 56, at 44 (stating that GNP fell 50 per cent from 1 989 to February 
1994} All Things Considered Bosnia Peace Talks Continue In Dayton' Ohio (NPR radio broadcast. 3 
November 1995) (transcript No 2020-13) {reporting EC official s estimate that economy had shrunk 
35-45 per cent by November 1995) available in LEXIS News Library Curows File A FRY minister 
reported that GNP per capita fell from 52 230 before the sanctions to SI 194 after sanctions were 
terminated ‘Anti-Yugoslav Sanctions Devastate Econamy'.Xinhua News Agency 4 April 1996, available 
In LEXIS News Library, Curows File 
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With the economic collapse came massive unemployment, which reached levels of 
60 to 70 per cent “ J Aggravating the effects of such high levels of unemployment on 
family Income was a hyperinflation that rivalled that of Germany alter World War I, 
the Belgrade government had taken to printing money to subsidise the economy and 
household consumption, IM and annual inflation in January 1994 reached the 
incredible level of 3 1 3 million per cent before being halted 1M At the same time, real 
wages were declining a Red Cross study found that real household income had fallen 
to one-tenth of its 1990 level by 1 994 *** The same study showed that 2 2 million of 
the FRY's 10 5 million people lived in poverty, and half a million of those individuals 
lived in extreme poverty ,w Competing for scarce domestic and International 
resources were 850,000 refugees from other parts of the former Yugoslavia “* Such 
due circumstances provoked the emigration of professionals and the middle class — 
those most likely to oppose the Milosevic policies that had led to ON sanctions '** 
The sanctions also took a toll on the health of the populace The government in 
Belgrade and International health officials claimed that the FRY had exhausted its 
foreign currency reserves and was thus unable to buy medical supplies, medical 
equipment and pharmaceuticals which had been exempted from the trade 
embargo 170 Rawmatenals for manufacturing drugs domestically, however, were not 
exempted 171 TRY doctors who headed three Belgrade hospitals warned that UN 
sanctions had caused a sharp nse in suicides and heart attacks in Serbia and 
Montenegro 177 Mental health services also deteriorated, international observers 


1 Branson supra note 161. at 39 (70 per cenl by November 3993) Post ‘A Price No One Can Justify 
Netusnvr* 6Deeemberl993 at 30 (66 percent In December 1993) Hie Sanctions Alternative, supra 
note 1 56 at 44 (60 per cent In rcbrajry 1994) 

' Hoeltsch! sapra note 155 

•MacKoy Comment •Economic Sanctions- Are They Attuolly thtorcta* * 

Montenegro 3 1 Dd 1 tal7 1* lamp L MV95) 303 ul 335 InIMta, In Dccemb m 1993 alo ne was 
25 QUO percent Pori supra note 163 HmannuaHred ralerfadtonon btl.aaQIoS^lmto ™ 
was 1 7b, tllonperc.nl Branson supra note 161 The government managed “ £ 

January 1994 by peBBlns the dinar to the Deutschmarir SVortd Disasters Report 1995 supmnute74 at 

‘ World Disasters Report 7995 supra nolo 74 al 33 UNICEF reported similar da ta See ^ ’gg 
Considered* supra note 162 One International vultor noted that 'some retirement pensions are band) 
sufficient 10 buy two colts or toilet paper' Moires supra nole 153 
r World DmOrrs Rrport 1995. supra note 74 at23 A FRV minuter pul, he poverty «B«ea. 3 SmlOlon 

: KSjSSsSSSS. SMSE2HSS! 

»" OM- 1 sn “ a s s 

Campaign', supra note 160 

;; ONSanotlons-CenoeWe-', Reutert l 8f ebroa*199*.svaUab,e,nt*CTS New, 


library. Arcnws File. 
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reported a tripling of mortality in mental institution* in less than one year and mental 
health budgets were cut drastically 171 

Accordingly, preventive health care suITcrcd. the government claimed that it 
declined by SO per cent between mid-1992 and late 1993 A report issued by the 
Milosevic government also claimed that because the sanctions regime prohibited the 
import of chemicals used to purify water, the incidence of preventiblc contagious 
diseases rose substantially in the first sue months of 1993. 108 people died or 
contagious diseases a figure that was S 4 times higher than the same period in 
1992 175 The Red Cross found that a decrease in vaccinations also contributed to the 
increase in disease ,n FRY ollicials noted, both during and alter the sanctions 
programme, that malnutrition and infant mortality had increased significantly. 177 
assertions confirmed by the Red Cross 172 This situation was aggravated by growing 
food shortages, which led the FRY to begin rationing food m September 1994 for the 
first time since 1948 177 

However, throughout the life of the sanctions, despite the economic downturn and 
declining health situation, stores in the FRY were (died with goods, restaurants 
remained open, and gas was freely available on the black market 1 ™ Indeed, it was 
estimated that 40 per cent of all economic activity occurred in the black market "" a 
phenomenon that the Belgrade government encouraged in order to meet the large 
needs left unfulfilled by its relatively unsuccessful reassumphou of socialist-hke 
control of the economy 1,2 On the other hand, profits from black marketeenng went 
primarily to the criminal gangs that controlled it 1,1 

Four factors must be taken into account in evaluatmg the legality of UN sanctions 
against the FRY First it is difficult to measure how much of Serbia and Montenegro’s 
post-1991 economic crisis is attributable to the sanctions and how much to other 
factors, such as economic mismanagement Second, it is not clear that the Yugoslav 
people suffered disproportionately from the sanctions while some claim that the 
average family struggled just to meet its basic needs. 1 " others argue that the 


Black supra note 170 

171 'Serbs Step Up Anti -sanctions Campaign', supra note 160 

l#1 Effects or Sanctions on the Yugoslav Economy and the Humanitarian Situation Agenda Item 
Strengthening of the Coordination of the Humanitarian Emergency Assistance 0 f [he United Nations 
(1993) cited In Lrcht *The Use or Sanctions in Former Yugoslavia Can They Assist In Conflict 
Resolution 3 , In Cortnghl and Lopes. supra note 54, at 160 Sec also Effects o! the Security Council 
Sanctions supra note 170 at 3 (providing additional statistics on Incidence olcontagtous disease) 

,7 “ World Disasters Report 1995. supra note 74 at 23-24 

Eff«*s orthe Security Council Sanctions' supra note 170 at 3-4 Anti-Yugoslav Sanctions Devastate 
Economy’ , supra note 162 Serbs Step Up Anti-sanctions Campaign supra note 260 
in World Disasters Report 2 995, supra note 74. at 23 24 
MacXay supra note 265 at 225 
lw Hoeltschl supra note 155 
1,1 The Sanctions Alternative supra note 156 at 44 
See Woodward supra note 145 at 149 
1,1 See Hoeltschl. supra note 155 
,M See-e-g Ibid 
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sanctions did not unduly burden the populace and that they brought about 
long-needed changes In the FRY's previously state-dominated and Inefficient 
economy Third, at least some evidence supports the conclusion that the Serbian 
and Montcncgran people were not Innocent victims of UN sanctions, m December 
1992. voters in the FRY chose Slobodan Milosevic, and his vision of a Greater Serbia, 
over Milan Panic, ivho had 'promised a change of policies that could have led to a 
lilting of the sanctions' lm The question that must be faced In such a situation of 
apparent consent by citizens in the target state to the governmental policies that 
brought on International economic sanctions is what role such consent should play in 
assessing the legality of the impact of sanctions on innocent parties, such as children 
Finally, (he sanctions did appear to have influenced policy-makers in the FRY 
Western diplomats attribute Milosevic's willingness to cease supporting the Bosnian 
Serbs and to negotiate the Dayton Peace Agreement in part to the effects that 
sanctions had on his country 1,7 

E Haiti 1993-1994 

The UN Security Council Imposed economic sanctions under Chapter VII most 
recently against Haiti On 30 September 1993. the Haitian military, under the 
command of General Raoul Ccdras and supported by the country's small and wealthy 
elite, overthrew the left-wing populist government of President Jean-Bertrande 
Aristide The Haitian electorate had voted for Aristide by a large majority in December 
1990 in an election that International monitors, including the UN and the OAS, had 
judged to be free and fair Following the coup. President Aristide went Into exile in the 
United States 

While both the UN General Assembly'*' 1 and the OAS condemned the coup, the 
locus of the first phase of sanctions against Haiti was the OAS Within ten days of the 
coup, the Ministers or Foreign Adairs or OAS Member States had passed two 
resolutions recommending diplomatic, economic and financial sanctions against the 
Haitian government, requesting the suspension of non-humanitarian aid. and urging 
OAS Member States to freeze the assets of the Haitian government and to impose a 
trade embargo on all but humanitarian goods '« By mtd- 1992 . theOAS was calling 
upon Member States to reinforce the embargo, to freeze the private assets of the 
Haitian military and those who supported the coup, and to deny port access to ships 


... See Bonner. Belkin Accord In Belgrade The Serbs Hopes Rue es the Sanction. Fall’. NY T , imo 28 
November 1995« at A15 

Z Kcmpster and Muster ‘UN Suspends Serbia Sanctions' U »»«. 23 November 

1995 nt A3 Tmnrfnl TIN Suspends Rom linns* Cmrdlan .1 Nim-mbtr 199 . 

- MRK/RI-9 1/91 12 Oriidiir 1991) OAS Rf. 2/91 OTA* r RAM 

MBL/RbS 2/91 (S Otlober 1991) 
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trading with Haiti 1,0 Consistent with the OAS resolutions, the Bush Administration 
froze Haitian government assets m the United States and imposed an embargo on 
imports from and exports to Haiti 

Implementation of the OAS sanctions programme by OAS Member States was 
haphazard Sanctions evasion was particularly egregious along Haiti's porous eastern 
border with the Dominican Republic The Haitian military and its supporters further 
minimized the impact of the sanctions by continuing to trade with countries from 
other regions, such as Western Europe, that were not subject to the OAS regime In 
sum, the sanctions foiled to dislodge the Haitian military, which had begun a savage 
campaign of repression to eliminate domestic supporters of President Aristide 
When the ineffectiveness of the OAS sanctions became manifest, the focus of 
activities shifted to the UN Security Council In June 1 9 9 3 . acting under Chapter VII of 
the Charter, it passed Resolution 841, which imposed an embargo on the sale and 
supply of oil and aims to Haiti, froze the hinds of the Haitian government and its 
officials, and established a Sanctions Committee to monitor compliance with the 
sanctions regime as well as to approve requests, on a no-objection basis, to ship 
petroleum to Haiti ‘for essential humanitarian needs' 1,1 The sanctions were 
suspended when UN and US negotiators brokered an agreement between General 
Cedras and Haiti's govemment-in-exile at Governors Island. New York in July 1994 
for the gradual return of President Aristide to power by 30 October 1993 1,1 The 
Security Council reimposed the sanctions when the Haitian military violated the 
Governors Island Agreement by refusing to allow US military personnel to land in 
Haiti in mid-October as part of a UN mission ,w 
In view of the failure ol renewed efforts to mediate an end lo military rule, the 
ongoing human rights violations and the deteriorating economic situation in Haiti, 
the Secunty Council in May 1994 passed Resolution 917 1,5 This resolution required 
UN Member States to deny landing and overfly permission to all but regularly 
scheduled commercial passenger flights flying to or from Haiti. 1 ’ 1 to deny entry into 
their territories of members of the Haitian military, its agents, and Haitian 
government officials.” 7 to ban imports to or exports from Haiti. and to observe a 
trade embargo with Haiti The resolution also strongly urged, but did not require, 

SccOASKcs 3/92 OEA/SerF/V 1 MRE/Rts 3 92(17May 1992} ror a summary of early OAS actions 
taken against the military regime hi Haiti see The Situation or Democracy end Human Rights in Haiti 
Report or the Secretary-General UNDoe A/47/599 and Corr 1 (1992) 

An overview orihe programme or economic sanctions implemented against Haiti by the United Stales 
appears In Mauhuvs 'Economic Sanctions and Economic Strategies Toward Ham s Integration Into the 
World Economy , 6 SL Themes L Rtv (1994) 281 at 286-289 
SC Res 841(1993) 

SceSCRes 861(1993) 

Sec SC Res 873(1993) 

"■ SC Res 917(1994) 

”* Ibli para 2 
m IM4 para 3 
Ibid, paras 6-7 
m IbH para 9 
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Member States to freeze the funds of members or the Haitian military. its agents and 
Hattian government officials *» The Sanctions Comm.ttee that had been SShS 
by Resolution 841 was uuthouzed to use the no-objection procedure to gram 
individual exemptions to the ban on the export to Haiti of food and fuel for 
humanitarian purposes 101 

With international frustration mounting at the failure of the sanctions to dislodge 
the Haitian military or to persuade it to agree to a negotiated solution, the Security 
Council approved Resolution 940. under Chapter VII. in July 1994 102 This resolution 
authorized Member States ‘to form a multinational force to use all necessary means 

to facilitate the departure from Haiti of the military leadership ’ m Economic sanctions 
were to be lifted only upon the return of President Aristide to power 1M Acting under 
the authonty or this resolution. President Clinton gave the Haitian military an 
ultimatum surrender power by 19 September 1994. or face invasion by a 
multinational force under the leadership or the United States Following a frenzied 
weekend of negotiations between General Cedras and President Clinton's 
emissaries, former President Jimmy Carter former Chairman of the Joint Chiefs ofStaff 
Colin Powell, and Senator Sam Nunn, the Haitian military agreed to relinquish power 
and permit President Aristide to return and resume power On 1 9 September 1994, a 
multinational force led by the United States was deployed m Haiti pursuant to the 
Cedras-Cartcr agreement President Aristide returned to a tumultuous welcome in 
Haiti on 1 S October 1994. and economic sanctions against the country were lilted the 
next day pursuant to Security Council resolutions 2 "’ 


Because of their devastating effects on the Haitian economy and their impact on the 
health and social well-being of the mass of impoverished Haitians, the OAS and UN 
sanctions programmes against Haiti were particularly controversial Within four 
months of the imposition of OAS sanctions. Representative Robert Torricelli of New 
Jersey was urging President Bush to terminate the embargo and intervene militarily to 
oust the Haitian military regime because the economic situation in Halu had reached 
the point where military intervention was ’the most humane solution ' m In October 


m 1 bid para 4 
* IbM para 7 
m SC Res 940(1994) 

*" Ibid para 4 
Ibid para 17 

Im See SC Res 948(1994) SC Res 944(1994) 

** For a sample or both the eJTects of OAS and UN sanctions on the Haitian economy and people and the 
debate over the advisability of the sanctions seeConstable 'Dateline Haiti Caribbean Stalemate, Portion 
Policy 22 December 1 992, at 1 79 Matthews mpra role 191 at 285-294 Booth 'SHU Punishing the 
Victims' Time, 11 April 1994 at 55, Cleaver. Notes from the Hell Thai Is Haiti On the Verge of Collapse' 
New Under 17 January 1994 at 5 r.ir.ih ruel Aid Sharpens Debate over Haiti Wmlilntton Post 15 
lanu.iry 1994 at All Voodoo Fulltlee I raimnnl 21 May 1994 al 47 Werfeigh "TIil Use of 
bonctlons in Haiti Assessing tho bronoinic Realities. In Cortnghl and lopes, supra note 54 alibi 
letter from Rep RobcrtTorricdli to 1’resldcnt George Bosh (30 January 1992) quoted In UnltedStates 
to Fine-Tune Embargo against Holt) State Department Says' Irit'l Trade Hep (BNA) (12 Febraaty 1992) 
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1992, one year after the coup, an mter-agency committee under the direction of the 
UN Secretariat's Department of Humanitarian Attain issued a report detailing the 
desperate economic and humanitarian situation m Haiti As a result of the OAS 
sanctions, tens of thousands of jobs m the industrial and service sectors had been lost 
and unemployment had nscn Farm income and production had dropped off and 
deforestation had accelerated due to the embargo on petroleum imports 

The resulting decline in family purchasing power had led to increased levels of 
malnutrition, particularly among children OLhcr indicators of social welfare, such as 
the delivery of health services and education, had also reached a state orcnsis lm An 
influential study by the Harvard Center for Population and Development Studies 
found that the embargo and cessation of foreign aid may have caused up u> 1,000 
extra child deaths per month Jm 

The impoverished majority of Haitians continued to suffer the brunt of OAS and UN 
sanctions 110 Particularly galling to many m the international community was the 
ease with which Haiti’s economic elite and military avoided their impact, indeed, 
many military officers amassed huge fortunes by controlling the black market in food 
and fuel spawned by the sanctions 1,1 

The international community, and in particular the United Nations, was slow to 
consider formally the disproportionate and discriminatory impact of the sanctions on 
Haiti's poor and negligent m tailoring sanctions so as to maximize their impact on the 
Haitian military and its supporters In addition to reports from humanitarian agencies 
in Haiti and accounts in the popular press, UN decision-makers were apprised through 
official channels of the disproportionate effects or the sanctions on Haiti's poor In 
November 1992, the Secretary-General bluntly informed the General Assembly that 
Haiti's economy was 'ma state or free fall' and detaded the effects ofthe OAS sanctions 
regime on different sectors of the Haitian economy and on the social welfare of the 
impoverished masses 111 The Secretary-General repeated these characterizations to 
the Security Council after it imposed mandatory UN sanctions-m 1993. noting, for 
example, that Haiti was 'economically paraly 5 ed'' ,l, and that 

[l]he Haitian economy is on the verge of collapse Since last month, the national currency has 
lost 40 per cent of its value There Is galloping inflation, and shortages are becoming more 


' the findings of this report are summarized in 'November 1992 Secretary-General's Report supra note 
190 at 14-15 

• Harari Center for Population and Development Shrdie Sanctions in Haiti Crisis (a Humanitarian Action 
(1993) The methodology or this study has been cnticued See World Disasters Report 1995 supra note 
74 at 24 

Aslate as August 19S4 the Secretary-General was warning the Security Council of continued economic 
STOW1012 " 1994 ) ReP ° rt ° r S “ re ‘ a ' y " Gawral on the Question Concerning Haiti UN Doc. 

On the minimal Impact oTthe sanctions on the Haitian economic elite and the military s profiteering Horn 
ranrtto e vasion see Cleaver supra note 206 Fatah supra note 206, French, ■Esptaion of 
r ® , ' MarUt Fael Erposes Leaks in Haiti Embargo’ W Times 14 February 1994 atAl 
, "‘"ember 1992 Secrelnry-General s Report' supra note 190 at 14-15 
"August 1994 Secretary general's Report', supra note 210, at 1 
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severe The prices of staple food products have more than doubled According to 
International economists, almost four fifths of the population are unemployed JM 

Despite the early evidence that the sanctions were crippling Haiti's poor, the world 
community was generally slow to react In February 1992. the Bush Administration 
lifted US implementation of the OAS embargo on a case-by-case basis for US-owned 
maquiladora plants m Haiti 2,2 The State Department characterized this measure as 
'fine-tuning' and ‘retargeting]' the sanctions so as not to ‘hurt innocent people' — in 
this case, the 40,000 Haitians who had been employed in the US-owned maquilad- 
oras prior to the coup 21 * Critics charged that the measure was ill-conceived 217 and 
that the Bush Administration had merely caved in to pressure from corporate 
lobbyists 2I * 

There was no mention of the possibly disproportionate or discriminatory impact of 
economic sanctions on the poor in the Security Council meeting in which UN 
sanctions were first Imposed 2,9 The Council, however, did gradually refine the 
sanctions regime in the face of the public outcry over the ravages the sanctions 
inflicted on the Haitian economy During the interregnum in the summer and 
autumn of 1993 during which the sanctions were suspended pending implemen- 
tation of the Governors Island accord, the Council repeatedly issued Presidential 
Statements warning the Haitian military that non-compliance with the agreement 
would result in the reinstatement of sanctions ‘appropriate to the situation, with 
particular emphasis on those measures aimed at those deemed responsible for the 
non-compliance with the Agreement' 220 When the Haitian military disregarded the 
Governors Island Agreement and the Security Council reimposed the sanctions 
regime set up under Resolution 841 , the Council's president stated that it was ‘deeply 
concerned by the suffering of the Haitian people' 211 The Council attributed 
responsibility for that suffering 'directly' to 'the refusal of the mditary authorities to 
comply with the Governors Island Process' 222 Two weeks later in another Presidential 
Statement, however, the Council did express ‘its determination to minimize the impact 
of the present situation on the most vulnerable groups and callfed] upon Member 
States to continue and to intensify, their humanitarian assistance to the people of 

Such expressions of concern for the plight of the Haitian people surfaced with more 
frequency in centres of power in the United Nations over the following few months 


in ^United Slates to Fine-Tune Embargo mpra rale 207, at 264 
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For example, when the ‘Friends of the Secretary-General on Haiti' — France. Canada. 
Venezuela and the United Stales — called for ‘new comprehensive trade sanctions’ 
against Haiti m February 1994, they were careful to note that the sanctions should be 
‘aimed at the military authorities in Haiti and their supporters' 222 Nevertheless not 
until May 1994 did the Security Council specifically target its sanctions at the 
wrongdoers, when the Council required that Member States deny entry visas to the 
Haitian military and its supporters 225 In the same resolution, however, the Council 
merely ‘strongly urgcld]'. rather than required, Member Slates to freeze the financial 
resources of those persons 226 Furthermore, the sanctions imposed by Resolution 917 
supplemented UN sanctions already in place, 227 none of the previous sanctions that 
had placed such an onerous burden on the destitute Haitian economy were lifted or 
adjusted 

Statements by representatives of Member States m the Security Council in Lhc 
meeting m which Resolution 917 was approved show the Councd’s awareness of the 
desperate situation of the Haitian people The representatives of Canada. Venezuela 
Argentina, Spam, the United States, France and Brazil all expressly referred to the 
suffering that sanctions had indicted on Haiti's poor 2211 US Ambassador to the UN 
Madeline Albnght acknowledged that sanctions are ‘a blunt instrument' 225 Many 
Security Council members attempted to shift blame for the economic and human crisis 
to the Haitian military in the words of Canada's representative. ‘[i]t is the failure or the 
military authorities to fulfil their commitments which is solely responsible for the 
plight of the Haitian population’ 2,0 Other Security Council members, in what can 
charitably be regarded as an expression of pious hope rather than a hard-headed 
assessment of the probable real-world effects of policy, echoed France's declaration 
that 

[t]he Council has seen to It that that objective [of reluming Aristide to power] will not be 
achieved at the cost of the infliction of Intolerable suffering on the Haitian people which has 
suffered too much already The Council intends to censure a minonty. Including through the 
use of measures that are exceptional in that they are aimed at individuals In so doing the 
Council has also made sure that the poorest people will not be crushed even more 1,1 


221 Utter dated 2 February 1994 from the Representatives of Canada France the United Stales and 
Venezuela to the President of the Security Council, UN Doc S/1994/116 (1994) At this time the 
Security Council also trumpeted the arrival or fuel approved by the Sanctions Committee for 
humanitarian purposes See UN Doc S/PRST/1994/2 The fuel shipment was greeted with cynicism in 
Haiti however in light of the ineffectiveness of the embatga and military prolUecrmg on blacfc-markct oil 
sales SceFarah supra note 206 at All 

111 See SC Res 917(1994) para j 

*“ Ibid para 4 

227 See Ibid pmbl.para 1 (reaffirming Resolutions 841 and S73) 

222 See UN Doc S/PV 3376 (1994) 

221 Ibid at 7 

2 ” Ibid at 4 

' Ibid al 8 (statement ofFrcnch representative) Similar scnumcnis and prognoses acre offered by the 
Spanish representative Ibid at 6 
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Although the Brazilian representative expressed some trepidation about the 
additional suffering that the expanded sanctions might engender m Haiti, only the 
Chinese representative addressed the Security Council's responsibility to cralt 
proportionate and discriminatory sanctions 

tronlcally. this suffering (of (he Haitian people] h at least partially attributable to the 
sanctions already applied to Halit by the Security Council and by other bodies The question Is 
then whether the newly Introduced sanctions regime, it applied, could possibly Increase the 
suffering of the ordinary people In Haiti, and we cannot but express concern about this 2,1 

While some Council members undertook to continue to review the humanitarian 
situation in Haiti , 211 the economic plight of the Haitian people caused by the sanctions 
subsequently received virtually no formal attention fro m the Security Council and 
played no explicit role In Its decision to duthorlre a multinational force to remove Ihc 
Haitian military and restore President Aristide to his post 214 
Two reasons account for the world community’s delay In recognizing the 
disproportionately harmful impact the sanctions were having on the Hainan people 
and the Inadequate tailoring of sanctions to affect primarily the Haitian armed forces 
and their supporters rirsl.Jcdn-BcrtrandeAnstide Haiti’s elected president, strongly 
supported wide-ranging economic sanctions against his country from the nme of the 
coup up to the day the multinational force was deployed in Haiti 1K President 
Aristide’s unwavering support for Imposing, maintaining and expanding economic 
sanctions would have made it politically difficult for the OAS or the Security Council to 
loosen the sanctions programme, even had it been inclined to do so 
A more important factor in the poorly-designed sanctions regime was HaiU's 
strategic insignificance to the great powers on the Security Council On the one hand, 
the human rights violations committed by the Haitian military and the desperate 
economic plight of the Haitian people aroused international and popular outrage The 
p-imn coup also bucked the post-CoId War trend toward democratization in the 
Western Hemisphere, a matter of particular concern to the OAS On the other hand. 
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no state — and, in particular, not the United States — had a strategic interest in 
intervening militarily in Haiti Caught on the horns of this dilemma. the international 
community took the path of least resistance It demonstrated its moral outrage by 
imposing ‘tough’ sanctions, but took the politically safe course of not intervening 
militarily, despite the manifest mis targeting of the impact of the sanctions Indeed, 
President Clinton's September 1994 ultimatum to the Cedras regime to relinquish 
power or face UN-authonzed military intervention was arguably motivated more by 
the Clinton Administration's need to shore up its sagging international credibility 
than concern for the suffering that the indiscriminately applied sanctions had inflicted 
on the Haitian people 

F Mandatory UN Arms Embargoes and Other Measures 
A less comprehensive instrument applied by the United Nations to influence the 
behaviour of elites in target stales is the mandatory amis embargo Since 1992, the 
Security Council, acting pursuant to Chapter VU of the Charter, has imposed 
mandatory embargoes on supplying weapons and military assistance to Somalia, 
Liberia. Angola and Rwanda In these situations, the Security Council has acted in 
response to ongoing civil strife that has led to internal anarchy and humanitarian 
crises of international dimensions 

In Somalia, the Security Council imposed an arms embargo in January 1992 in an 
effort to limit intense factional fighting among the country’s clans and to prevent the 
collapse of civil authority 111 In November 1992. the Councd decreed an arms 
embargo with respect to Liberia, 117 where the 1989 rebellion of forces led by Charles 
Taylor and the 1990 assassination or President Samuel Doe plummeted the country 
into an anarchy from which it has yet to fully emerge The refusal of Jonas Savimbi's 
National Union for the Total Independence of Angola (UNITA) to recognize the 
legiUmacy of the results ofUN-supcrviscd elections in 1 992 and to lay down its arms 
led the Security Council to impose an embargo on the supply of arms and petroleum to 
UNITA on 1 j September 1993 11 " finally, the Security Council imposed an arms 
embargo against Rwanda m May 1994, when the country descended into genocidal 
carnage after the Rwandan President’s plane was shot down over Burundi 

A universal arms embargo is a useful tool that the international community can 
make use of when it is foreseeable that mandatory economic sanctions will either be 


‘ See SC Res 733(1992) 
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ineffective or will unjustly impact the Innocent For example, imposing economic 
sanctions against Somalia would have served only to deepen the existing humani- 
tarian crisis by harming the starving civilians who were caught in the crossfire of the 
degradations of contending warlords Liberia, Somalia and Rwanda have effectively 
been without national governments for much of the periods during which these 
countries have been subject to UN arras embargoes Thus, it would have been difficult 
In these cases to identify a target elite whose behaviour could have been influenced by 
the application of sanctions —and the brunt of sanctions would likely have been felt 
most of all by the already-pressed civilian populace rather than by the fighters 
responsible for the violence Finally, an arms embargo against a particular faction in a 
country can be an appropriate policy tool In some situations The arms and petroleum 
embargo against UNITA in Angola, for example, is easier for the Security Council to 
apply than a programme of economic sanctions, and it avoids the danger that the 
Angolan government might use an international sanctions regime in a less than 
humanitarian fashion to advance its domestic political agenda Furthermore m 
Angola I1NJTA is the primary wrongdoer, and Ihc civilian population already suffers 
tremendously from the effects of war alone 

Nevertheless, there are situations m which mandatory economic sanctions are 
preferable to, or should be a complement of, an arms embargo For example, an arms 
embargo against Libya m response to the latter's Involvement m the bombing of 
civilian aircraft would not have been adequately tailored to the Illegal acts involved 
Alternatively, as was the case with Iraq, countering an aggressor’s threat to 
international peace and security can at fames require not only cutting off a state's 
access to armaments, but also undermining its ability to make war by using economic 
sanctions to weaken it s economy 

There are also situations when the imprecise application of an arms embargo can 
unjustifiably endanger a stale to which the embargo applies Thus- many have argued 
thatlhc UN's maintenance ofthearms embargo against ail the republics of the former 
Yugoslavia prolonged the Balkan wars by indirectly giving an international 
Imprimatur to Serbia and Montenegro's military advantages over the state of Bosnia 
and Hercegovina Thus, even arms embargoes must be measured against the criteria 
or proportionality and discrimination J4U 

The Council has also recently enacted Chapter VII measures that Tall short of an 
arms embargo or a comprehensive programme of economic sanctions In 1995. the 
Sudanese government gave refuge to terrorists who had attempted to assassinate 
Egyptian President Hosm Mubarak in Addis Ababa In response, the Council passed a 
series of resolutions designed to increase pressure on Sudan to extradite the terrorists 
to Ethiopia for trial After unsuccessfully calling on Sudan to extradite the accused 
individuals, 2 '" the Council acted under Chapter VII first by mandating diplomatic 


“ For rurthcrotiwrvallons on the teB.il Issues raised by nrmscinlidisoes see Uamroseh supra note 1 « 
2X4-29 1 

» SC Hu. ItFM (199*1 



Collective Security Law 


373 


126 till 9 (1998) 86-141 


sanctions agamst Sudan '” 2 and then by requiring states to deny aircraft substantially 
owned or controlled by the Sudanese government permission to take off from. land in 
or overfly their territories 24 1 Such measures represent in appropriate circumstances 
viable alternatives to arms embargoes and economic sanctions programmes 


4 Proposed Principles with Respect to Economic Sanctions 

As these foregoing case studies demonstrate, a sinking feature of the economic 
sanctions programmes and arms embargoes implemented by the United Nations 
under Chapter VEl of the Charier is the Security Council’s almost complete failure to 
consider international law standards, particularly the criteria of proportionality and 
discrimination, in defining and enforcing sanctions regimes In only two cases, those 
oflraq and Haiti, has the Council expressly acknowledged that the impact of economic 
sanctions on the population of the target state has a role to play in policy formation 
While the oll-for-food arrangement was adopted in response to the deteriorating 
humanitarian situation in Iraq, there is no evidence that the Security Council's 
decision was guided by anything more than a superficial reference to international 
law standards Moreover, in the case of Haiti, while the Council did formally recognize 
the devastating impact that the sanctions were having on the poor, instead or 
grappling with the legal issues raised by the sanctions programme. Council members 
m their public statements simplistically attempted to shift responsibility for their 
effects to the Haitian military 244 

In response to the acknowledged shortcomings of its sanctions programmes the 
five permanent members of the Security Council issued a shorl policy statement on the 
humanitarian impact of sanctions 244 The document stales that ’further loUcUivc 
actions in the Security Council within the context of any future sanctions regime 
should be directed to minimize unintended adverse side-effects or sanctions on the 
most vulnerable segments of targeted countries' and that the 'structure and 
implementation or future sanctions regimes may vary accord mg to the resource base 
of the targeted country’ Among the considerations that the Council deems relevant 
to designing sanctions regime are ’assess[mg] objectively the short- and long-term 
humanitarian consequences of sanctions in the context of the overall sanctions 
regime’ and ’giv[mg] due regard to the humanitarian situation’ 245 Such a policy 
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statement from the Security Council Is welcome We believe, however, that the 
Council's consideration of the humanitarian Impact of sanctions can and should be 
much more searching and systematic than the terms ofthat brief policy statement To 
that end, and drawing on principles of international law and the experiences of 
the United Nations and individual nations in Implementing economic sanctions 
programmes, we propose the following principles with respect to economic 
sanctions 


A Highly Coercive Economic Sanctions Must Follow Prescribed 
Contingencies 

1 lawful Contingeunn 

The use of highly coercive economic sanctions, like any other strategic Instrument of 
high coercion, must be based on lawful contingencies International law permits 
coercion to be used, but only for prescribed contingencies and under prescribed 
conditions Tor the United Nations, the contingencies are set out m Article 39 or the 
Charter Tor individual states, acting unilaterally or in combination with othezs. the 
customary law of selfdefcncc and the emerging law or counter-measures will 
prescribe the contingencies 

Whether sanctions are applied by (he United Nations or unilaterally, the analysis of 
prospective programmes and the Criteria for determining their lawfulness, as distinct 
from the contingencies for their operation, should be the same While scholars may 
argue over whether determinations under Article 39 are to be governed by principles 
oflaw embedded in the Charter and subjected to judicial review in their light, we take 
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public older, it Is subject to the same laws or war or humanitarian law that have been 
prescribed for others 

Economic sanctions arc not required to precede the applicauon i of mih ary 
sanctions Chapter VII of the Charter, which establishes the authority of the Sera" 1 ? 
Couni.il to use intense coercion lo support binding decisions and prescribes the 
procedures to be followed, implicitly acknowledges the potentially destrurtwc 
canacity of any strategic instrument of coercion And there is no reason to doubt that 
the draftere o'fthe UN Charter were not aware of the highly depnvatory consequences 

requires, as a precondition, a finding or one or the contingencies for a^ion unto 
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Should the Security Couni.il consider that measures provided Tor in Article 41 would be 
inadequate or have proved to be Inadequate it may take such action hynir sea nr hind Tones 
as may be necessary to maintain or restore international peace and security 

Thus, the Charter authorizes the Council to commence with any strategic instrument, 
depending on its assessment of which would be optimum in the context or each case 
International law. however, does not prescribe restrictive contingencies for the use 
of economic sanctions of low coercion These actions fall into the category of 
‘retorsions', that is discretionary punitive actions, whether diplomatic, ideological or 
economic, to which states may resort to indicate their displeasure with the policies or 
comportment of another state If a low level of coercion is exceeded the state initialing 
the action is obliged to justify its action by reference to the law of self-defence or 
countermeasures 

2 Uvcl of Coercion Must be Correlated with PreduUtble Conscquentiahty of 
Economic Effects 

For the inquiries we propose the level of coercion is determined not by the structure 
or name of the programme, but by its predictable consequentiahty Thus, if state A 
unilaterally mounts a general embargo against state B. the action despite its avowed 
comprehensiveness, may only be retorsive in terms of its consequences because many 
other states continue to maintain full and significant economic relations with state B 
But if state A is in a monopolistic or monopsonislic position vis-a-vis state B. a 
self-described partial, unilateral embargo may have effects that go beyond the bounds 
of retorsion Thus to take one well-known example, the United States' collapse of 
Cuba’s sugar quota in 19 59 was more than retorsive. in terms of the test of predictable 
consequentially because it had foreseeable and substantial harmful economic effects 
If this were so, it would have to be substantively justifiable under international law 
Within the framework of prospective effectiveness developed in this paper an 
economic sanctions programme would be retorsive only if the sanctioncr cannot 
foresee, m formulating its unpact assessment, that substantial economic harm is 
reasonably likely to follow from implementation 

B Economic Sanctions Must Be Necessary and Proportional 
Comparative examinations ol'more-lh.in or Tun-dun* do not address the fundamen- 
tal question of quantum How much, if any. collateral damage is permissible in a 
particular case 5 The concept of necessity in the law of war is supposed to deal with this 
matter but it is often interpreted to mean whatever is minimally necessary to achieve 
a given military objective without relating the inquiry to the legal qualify or the 
political objective for which the military objective is only an instrument Necessity, in 
this sense, would not be a restrictive criterion, but would become extensive and 
facilitative Yet the concept of necessity must be elastic enough to allow for substantial 
collateral damage when the dangers to public order warrant iL Otherwise, the 
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economic instrument, indeed all instruments, become, definltionally, techniques 
which must be ineffective in order to be lawful The question, then, is how to 
Incorporate the necessity factor into calculations of lawfulness of prospective 
economic sanctions programmes 

In first impression questions like these, the Natural Law criteria of necessity and 
proportionality are indispensable, for they help us to consider and then fashion and 
appraise legal instruments in terms of social goals, costs and alternative conse- 
quences The bigger the bullet, (he bigger (he hole Assume that the more lethal the 
sanctions, the more likely the corresponding collateral damage is to be extensive 
Would wc not all agree that it would be unacceptable, in a period of breakdown of 
public order. Tor police to be ordered to shoot looters with the collateral damage such 
rules o I engagement might entail’ And would it not be equally unacceptable for police 
not to be ordered to shoot armed irregulars with a record of terrorism who were 
moving to seize an undefended elementary school’ In the first instance, whatever 
damage might ensue to seizure of property by looters could be largely repaired by 
ordinary police work after public order is restored In the second instance, the damage 
that might ensue could not be repaired after public order is restored In other words, 
the tolerance for lawful violence, with the corresponding level of collateral damage 
that will ensue varies, in part, according to the degree of injury that is posed to public 
order and the degree of Irreparabihty of Injuries if they occur 

This type of analysis can. it is submitted, be applied to determine the level of 
tolerance for quanta of collateral damage In economic sanctions programmes 
Contrast the sanctions programmes against the dictatorships of Saddam Hussein and 
Fidel Castro The precipitating events for the sanctions against Saddam were past and 
projected aggressive wars and the development or nuclear, chemical and biological 
weapons arsenals Tor illicit adventures The sanctions arc designed to prevent the 
development and use or such weapons in luturc aggressive wars 'Hie precipitating 
events for the sanctions against Castro (which are not. in fact, comprehensive an 
elTecUve) are internal authoritarianism and systematic denial of human rights The 
sanctions are designed to hasten the end or the dictatorship, but not to forestall any 
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necessarily render the programme unlawful Lawfulness will turn, in part on the 
degree of precision of the instrument .uni the consequent limitation of damage How 
can that be measured? By comparing the projected elicits of this programme with 
other possible uses of the economic instrument or with the other instruments For 
example, imagine a construct in which the chemical weapons production is 
terminated by a total embargo against state A. with much more widespread 
deprivation and infrastructural deterioration In the first hypothetical situation, there 
would be considerably less collateral damage 

But contrast these examples with an enforcement programme applying a different 
strategic instrument, e g , a surgical bombing raid against the factories using visually 
corrected 'smart bombs', on the model of the Israeli attack on the Osirak reactor m 
Iraq Assume that there arc live fatalities 

These three hypothetical programmes indicate, we submit that when planning an 
enforcement programme, international law requires among other things that an 
assessment be made of the collateral damage or different strategic options through 
comparative projections of the costs to non-combatants or non-rcsponsiblc parties of 
the application of the military economic or propaganda instruments, alone or in 
various combinations These comparative projections will force the sanctioncr to 
evaluate the consequences of its acts and facilitate internal, and perhaps external, 
appraisal of the programme’s lawfulness 

The value spectrum of the New Haven School may be useful in this regard, for it 
provides a focus on changes precipitated by specific sanctions programmes in the 
production and distribution of values, whether prospectively or retrospectively and at 
whatever level of detail is desired and in every social sector International law now 
prescribes for virtually all of these social slices / 50 in some instances with non- 
derogable human rights norms Hence, appraisals of projected enforcement pro- 
grammes must be made not simply in terms of quanta of collateral damage, but in 
terms of priorities or human rights norms As in other social scientific research 
investigation here should distinguish between structural or infrastructural inquiry 
and short-term deprivation It must also develop techniques for assessing cumulative 
injury 

The pnnciple or necessity m the law of armed conflict requires that, once a valid 
contingency is identified, alternative strategies be prospectively evaluated Assuming 
various sufficient strategies, instruments and programmes should be selected on the 
basis of which ones accomplish the necessary objectives with the least possible quanta 
of harm The cognitive process is necessanly comparative, but. m the end. it should 


..t mau°°a l lawhas nm assumed explicit napousiMoy for supervising protection of the environment, 
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yield selection of the least harmful, yet effective at a nation’s level, of instrument 
technology. 

The principle of proportionality under international law caps the quanta of damage 
that the necessity Inquiry suggests Therefore, even if necessary, a sanctions 
programme cannot exceed the somewhat broadly construed bounds of proportional- 
ity Collateral damage, as part of genera! damage, must also be proportional The 
referential point of evaluation for proportionality under the law of armed conflict is the 
immediate or prospective consequences of the act that triggered the contingency This 
inquiry into proportionality must also necessarily be prospective 

C Smctfoners Must Reasonably Maximize Discrimination between 
Combatants and Non-Combatants 


1 The Need for Discnnunation 

Economic sanctions are destructive Potentially, they could be even more destructive, 
at least in terms of collateral damage, than uses of the military instrument This is 
especially so if one takes Into account the military instrument's effectiveness at the 
early communication stage To allow unilateral or mululateral actors to use economic 
sanctions in a manner inconsistent with the minimization of collateral harm would 
undermine the fundamental goals of international law that are expressed in the 
prescribed law of armed conflict 

In all cases, the essential character of economic sanctions must be squarely faced 
The theory of’tnckle down' economic programmes Is that development strategies that 
primarily benefit wealthy strata rather than the neediest are morally defensible 
because they will ultimately prove more inclusively bcnclici.il thanks to a process in 
which greater amounts of wealth will drizzle down on the wretched poor at the base of 
the social pyramid, they will be better off than they could expect if they were made 
direct beneficiaries "Trickle up' economic sanctions theories, m contrast contend that 
the mcreased pain of lower social strata wdl percolate upward, by some remarkable 
ncrrmeic to those who have the capacity to influence decision This percolation wouM 
occur because the political elites either prioritize the public Interest or are particularly 
responsive to the claims of interest groups The leadership will, indeed, '(eel your 


P There is no empirical evidence to support either theory An economic sanctions 
programme may not be justified on a 'trickle up’ theory of deprivation any more than 
a military strategy, such as carpet bombing of urban concentrations of n 
combatants, can trustified on the theory that the pam of death and mjury will nse 
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It follows that at a theoretical level, economic sanctions, as opposed to retorsions, 
whether applied by the United Nations under Chapter VII of the Charter or 
unilaterally, must be designed with regard to the techniques selected, with as much 
attention to context and capacity for discrimination as must a lawful sanctions 
programme using the military instrument 1 icon omit, sanctions may be used when 
they arccapablcof discrimination Sanctions that deprive an adversary of war materiel 
are presumptively lawful, for they arc directed against combatants Sanctions that are 
designed to change the political programme of an adversary may be lawful when they 
visit their impacts on the target elite or on rational economic maximizers within the 
target who have the capacity to mlluencu the political elite 

The political structure of the target may then be an important consideration More 
collateral damage may be permitted when the target is democratic for more adults 
may be deemed to support and be implicated in the comportment that is the target of 
international condemnation and sanction Far less collateral damage may be 
permissible when the target stale is a dictatorship in which the population has no 
meaningful say in decisions 

More limited and precise economic sanctions are to be preferred over more general 
and undiscnminatmg programmes Given the destructiveness of economic sanctions 
programmes, it would seem that genuinely effective general embargoes, which, by 
definition, cannot discriminate between combatant and non-combatant, should be 
impermissible and that there is now a need for a much more rehned use of the 
economic sanction In this respect. UN Security Council Resolution 661 was probably 
exorbitant in its sweeping restriction on foodstuffs Tor Iraq it was ameliorated in 
Resolution 666 of 13 September 1990, which assigned a certain discretionary 
competence to the Sanctions Committee to determine whether ‘humanitarian 
circumstances' warranted a departure from Resolution 661 2,2 But paragraph 5 or 
Resolution 666 did not make clear that the Security Council would be obliged to take 
account ofthe recommendations of the Sanctions Committee 251 Our review of the ten 
cases of UN sanctions programmes indicated that there have been few if any prior 
examinations of the prospective lawfulness of an economic sanctions programme 
against the target state before a political decision was made to put it into place We 
know of no case in which the Security Council or the Council of the League of Nations 
commissioned a study of projected collateral damage likely to be caused by economic 
sanctions before ordering the programme We submit that any economic sanctions 
programme, to be lawful, must undertake a preliminary ‘impact assessment' study, 
based on contextual inquiry 

2 Realistic and Operable Techniques of Impact Assessment Must be Developed 
In the past, economic sanctions have caused large amounts of collateral damage in 
the form of civilian loss of UTc and property Even if other criteria of lawfulness were 
satisfied (i c contingency, necessity and proportionality), the goal or minimizing 

m See supra notes 41-43 and accompanying text 
m Sec nipm note 41 
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civilian harm through discrimination requires that prospective sanctioned inform 
themselves about the nature of the circumstances in which they undertake to change 
the behaviour or the target Due to the nature or ctonomtt mechanisms, it is virtually 
impossible to contain harm a priori to those elites In the target state from whom policy 
changes are sought Myriad macroeconomic multipliers and linkages simply do not 
allow for such precision The law of armed conflict docs not Impose a complete 
prohibition on the use of weapons that cannot perfectly discriminate, in each case, 
lawfulness will turn on many factors But the capacity of an Instrument to 
discriminate relative to other available instruments will always be an important 
cntcrion, given the goals of humanitarian law 
With respect to the economic instrument, the principle of discrimination must be 
assessed through an e\ ante determination of expected policy-cflcctivcncss or the 
programme contemplated by the putative sanctioncr A policy-effective sanctions 
programme is one that accomplishes the objective of changing an external or internal 
policy while mimmi/mg collateral damage A policy-clfcctive programme minimises 
collateral damage by reducing the duration of economic suffering, concentrating 
harm on those who have material influence in policy-making, and targeting resources 
that are not essential for civilian survival or bodily Integrity but whose neutralization 
is likely to lead to desirable adjustments In the target's policies A policy-effective 
programme thus maximizes discrimination because it is narrowly tailored to achieve 
its policy goals subject to the constraint of harming non-combatants as little as 
possible By requiring an ex ante determination of policy-effectiveness, in the form of 
an impact assessment, the target sanctioncr. third-party slates and other relevant 
international actors, who can impose real political costs on the target sanctloner at an 
early stage, would be able to invoke international law upon appraisal of the Impact 
assessment Collateral harm, therefore, would be prevented at an early stage through 
a process of authoritative communication 
Any estimate of the policy-effectiveness of a projected programme will necessanly 
be probabilistic, but past experiences and rigorous techniques of contemporary social 
inquiry may provide important insights into prospective effectiveness These insights 
may serve as an initial cvaluatoiy guidepost that, with the accumulation of evidence, 
may evolve into a technically sophisticated dialogue between sanction-planners and 
the international decision process that must assess the propnety of the programme 
under international law The Increasing sophistication of the cognate genre of 
environmental impact assessments exemplifies the process of communication that Is 
likely to arise once sanctioncrs are required to conduct the type of assessment that we 
propose Precisely this type of authoritative communication, indeed, seems to have 
commenced since the Security Council implicitly acknowledged the normative 
requirement to minimize the collateral damage caused by economic sanctions 


w Sec Kacmpfcr and Lowenbcre A Model ofthe Poll Ural Economy oflntemBUona) Investment Sanction! 
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The criterion of policy-effectiveness, rather than an a-contextual bright tine rule, 
seems to be the most appropriate, and probably the only feasible, rule of decision for 
achieving, in the idiosyncr<iLie < > of each case, the articulated goals of mtemalioii.il 
law Conclusions about the policy-effectiveness of an economic sanctions programme 
in any particular case are the outcome of two interrelated stages first economic 
effectiveness that produces the desired 'shock' in the target and, second, and causally, 
political change An inquiry into policy-effectiveness, therefore, must disaggregate the 
concept into its component parts or economic effectiveness and political effectiveness 
Uonomic effectiveness, which is also relevant in determining predictable consequen- 
tially as we postulated earlier, is the capacity of a sanctions programme to cause a 
substantial economic shock Political effectiveness is the capacity of such shock to 
make relevant actors introduce desired changes in the target’s policy Relevant actors 
may include the political elite the economic elite, or any other social grouping with 
the capacity to change, in whatever way and through whatever means, the policy 
that has been targeted by the sanctioner The following guidelines derived from past 
experiences and social-scientific approaches suggest that a reasonably reliable 
evaluation of policy-effectiveness is both practicable and administrate 

(a) Economic Effectiveness 

Economic sanctions may take a wide variety of forms, but frequently they are 
embodied in trade restrictions (export controls and import barriers), investment 
restrictions (prohibition or licensing) and embargoes (specific or general) Theoreti- 
cally. their capacity to create an economic shock in the trade or the capital accounts of 
the target stale depends on contextual variables In practice, the choice of instrument 
is usually constrained by other legal regimes such as the General Agreement on Trade 
and Tariffs. WTO or internal export control law 1H 

Economic effectiveness depends on the sanctioner’s ability to increase significantly 
the prices of inputs and goods that the target country imports and/or to lower 
significantly the prices of goods and services that the target sta ttf exports by collapsing 
demand In order for this to occur, the trade linkages between the sanctioncrs and the 
target must be substantial, although they do not need to be in a monopolistic- 
monopsomslic relationship IVj At cither the communication or the implementation 
stage, the target will likely try to undertake reactive policies to neutralize those pnee 
effects The effectiveness of reactive policies, however, will be limited by the flexibility 
of domestic means of production in redirecting toward import substitution or different 
exports, by the existence or development of alternative markets, and by the elasticity 
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of the worldwide demand or supply ter an affected good or input JS? The tendency of 
local capitalists to engage in capital Sight upon sudden Increases In country risk, in 
the absence of offsetting inflows from third-party countries, is also likely to hamper, 
effective reaction by depleting Investment 

While It is counter-intuitive, some empirical studies suggest that sanctions 
programmes of shorter duration tend to be more effective Economic shock, 
apparently, should be sudden to prevent conditioning Ji * This finding, however, is 
only valid when the goods or inputs cannot, by their nature, be stockpiled, or. If 
possible, if both the communication and implementation come so unexpectedly that 
the need for developing warehousing sources is unforeseeable or too costly as a 
reactive strategy 

An impact assessment would require a factor analysis based on these guidelines for 
each target Although complex dyadic and multi-country simulations have been 
available since the introduction or computers.* 5 ’ onto a legal requirement for impact 
assessment becomes clarified, the technical configuration of such assessment would, 
because of the legal requirement, evolve rapidly towards scientific optimality, as 
resources are devoted to Its perfection More importantly, an impact assessment of 
economic effectiveness would communicate to the International community what the 
sanctioner's expectations are The world community thus could have access to. and 
perhaps mobili/citsclfaboul. otherwise private or uninlcgrated inrormaUon Relevant 
actors m the International arena would impose political costs on unilateral 
sanctioned who use inadequate methodologies or unreliable data in making their 
case 


(b) Political Effectiveness 
(i) Yessibihty 

Economic sanctions are more likely to be effective when the change in policy sought 
from the targetis. in Roger Fisher's terms, an essentially yess.ble proposition .1 e.the 
party to whom It is addressed can accept it without suffering a critical valueless There 
are several corollaries to the theorem of -yewbility* r.nt, Ihc degree “ 

the policy adjustment sought will m direct proportion, mcrease or decre ^ 
quantum of destructive force necessary for the efiectiveness 
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account of the needs or circumstances of the target elite In particular, change that 
can be accomplished in ways that permit the target to save lace arc more ycssible In 
some circumstances, a package deal, in which the sanchoner appears to be making a 
concession to the target in return for the target's concession to the sanctioner, may 
also increase yessibility When this happens, economic sanctions programmes are 
more likely to be seen as part of a larger negotiation process, m which the economic 
instrument's role is not prominent and the result is likely to be attributed to 
negotiation rather than to the application of sanctions 

A third corollary, which u> put forward much more tentatively, holds that 
adjustments m external policies will be more ycssible than adjustments in internal 
policies, insofar as internal policies are likely to undermine the targeted political elite's 
power 

(u) Political Regime 

Sanctions aimed at securing policy changes are more likely to be effective when the 
political elite in the target slate is itself composed of rational, profit-maximizing 
economic actors or when the Internal political structure or the target is such that the 
political elite, though not economically oriented, must take account of the interest of 
other rational economic actors The effectiveness of sanctions, from a political 
standpoint, thus depends on the particular coalition of relevant political actors that 
sustains the target's domestic political regime Different patterns of political mobil- 
ization and legitimacy would yield different degrees of effectiveness, even assuming 
the same type and amount of economic harm By examining the patterns of power and 
authority in a country's political system, a sanctioner can determine, at least m 
probabilistic terms, the political effectiveness of projected programmes Such an 
inquiry would also focus the sanctioner on the e\ ante maximization of such 
effectiveness 

A sanctioner will confront a wide variety of domestic political arrangements Any 
typology of regimes is necessarily only a set of snapshots of discrete stages within a 
very broad and infinitesimally divisible spectrum of arrangements Hence the need for 
contextuality in each case rather than reliance on standardized models Economic 
sanctions that are directed against the rank-and-lilc will be less effective against 
totalitarian regimes in which tight and centralized political controls operate 
Similarly, they will be less effective when elites and rank-and-file In the target share 
symbols communicating a common fundamental ideology, religion or nationality, 
especially if the sanctioner does not share that commonality or is viewed as 
unassimilably alien in it Under these latter circumstances, the political elite of the 
target will easily be able to recharacterize the economic sanctions to the domestic 
polity as part of a larger military programme of foreign intruders aimed at destroying 
the nation's or group's physical or symbolic integrity The domestic elite would thus 
be pble to fend off the population's complaints regarding the sanctions' economic 
affects, redirecting them outwards 
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In post-totalitarian regimes, i e . those in which theretofore politically powerful 
symbols have lost their capacity to influence popular support, the regime's repressive 
mechanisms may still reduce the sanctions' effects on stability and increase the ability 
to resist policy pressures Although the political costs of repression are not zero for the 
domestic elite the threshold level at which the papulation, goaded by the economic 
pain of the sanctions is likely to challenge the regime's authority is actually quite 
high The low political cost of repression that this implies, however, can be offset by 
sanctions aimed at reducing the repressive capabilities of the sanctioned state Wholly 
aside from the human rights windfall economic sanctions aimed at raising the cost of 


military goods used in repression if economically effective, may create a new social 
equilibrium in tvhich the costs of repression are high enough and the costs of popular 
mobilization against the elites arc low enough for change to become effective 
The effectiveness of economic sanctions is also likely to be low against despotic or 
sultamstic regimes or societies in which the effective symbols of power and authonty 
arc not objective but personalized In these regimes characteristically, the essential 
vehicles through which political dissent can be effectively channelled are lacking low 
e ducation a l levels or socialization Into value orders that encourage submission to 
patriarchal figures pose formidable obstacles to mobilization for change in the 


direction of the targeted internal or external polity 
As one moves away from domestic political systems in which mobilization depends 
on reactions to symbols or repression, economic sanctions seem to promise more 
effectiveness Authoritarian regimes, which are usually sustained by a coaliUon 
between the military as government <ind the professional or middle classes are 
probably more sensitive to economic sanctions than other non-phirahstic polities but 
less so than democracies These regimes tend to prioritize the protection o 
pre-capitalist economic interests, the 'liberalization' or civil society by incorporating 
interest groups into decision-making processes through institutionalization or 
cooptation, and the preservation ofdomcstic public order through involvement ofthe 
military as a specially indulged institution Because of its mam bases of support, the 
stability of these regimes is highly dependent on the continuing expectation nUhe 
efficient and efficacious achievement of the middle classes' economic policy goab and 
the military's goal of public order Under these conditions, eo» «*•« 
at commercial interests or the military as an institution are hkely to be politically 

effective to the extent that they are economically effective . 
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some degree, dynamically affect the political configuration of the target, a second- 
order consequence that the sanclioncr musL always assess 

The relative vulnerability of pluralistic regimes is mLnguing. for. of course, it is the 
liberal democracies that have to dale, made the most manifest use of economic 
sanctions and frequently, but not exclusively, used them against non-plunihslic 
governments But non-pluralistic governments can also play the game, and this 
theorem should alert us to the possibility that they might be able to wield economic 
sanctions more effectively than their democratic counterparts Consider the interest- 
ing situation in US-Chma relations The threat and/or application of US sanctions 
against Chma in the post-Tianamen period has been ineffective in changing China's 
human rights policies and prachccs In contrast, the threat and/or application of 
Chinese sanctions against the United States m terms of reducing economic 
opportunities m China for US business while increasing them for our economic 
competitors has been quite effective Indeed Lhc current US administration has 
largely surrendered our hitherto major economic sanctions technique for securing 
Chinese compliance with international standards of human rights by decoupling the 
granting ofMost Favored Nation status from human rights performance — exactly as 
demanded by the Chinese government' 

In terms of this theorem, the sanctions target against which an American 
programme conducted or initiated is likely to be most effective is a state such as 
apartheid South Alhca. in which a distinct commercial elite stands to suffer significant 
deprivations as a result of the sanctions and is in a position to influence the political 
elite For the same reasons lhc United Slates is likely to he a prime target for dHUivc 
economic sanctions programmes mounted by other slates with whom we have 
important economic ties The least auspicious sancUon target is a post-totalitarian 
regime such as Castro's Cuba, where there is no independent economic elite and the 
political elite and its security apparatus are not likely to be affected or threatened by 
wealth deprivations 

The critical factor in this theorem is llic degree of political relevance or the internal 
wealth elite A corollary to this theorem holds that the sanctions programme will fail, 
despite the political relevance of a wealth elite that is suffering the brunt or the 
sanctions, when the sanctions programme itself generates a new politically relevant 
wealth elite that actually benehts from the sanctions Thus, in General Cedras' Haiti, 
the existing wealth elite suffered from the sanctions, but its removal of support for the 
military dictatorship was more than counter-balanced by a new elite which was 
enriching ltseff through trade in contraband and other transactions that had become 
profitable, thanks to the sanctions programme ltseff 

Sanctions programmes will be less effective when the target’s elite has or can 
acquire supportive contacts within the sanctioning slate Thus. Chma can retain law 
firms, public relations firms, business lobbies and consulting hrms composed of former 
high officials who continue to have great influence on policy in the United States, 
while the United States is unable to acquire comparable instruments of influence in 
Chma 
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(111) Reactive International Mobilization 

The more civilians and non-combatants suffer in the target, the more popular 
Indignation in other states (and even in the sanctioning state) will be directed against 
the sanctions Hence the target will use the propaganda instrument intensively 
Planning for extended sanctions programmes that cause widespread collateral 
damage will, accordingly, require coordinate propaganda: programmes that Justify 
the continuation orsanctions to politically relevant strata whose support Is necessary 
for the sanctions programme 


(iv) Interdependence and Political Teedback 

In circumstances in which there is a high degree of interdependence between the 
sanctioned and the target, such that many of the depnvatory effects of the sanctions 
programme will be felt by economic. Me tors within the sane tioner stale the son (.lions 
programme is less likely to be effective in proportion to the political relevance of the 
domestic factors likely to be hurt by the sanctions — for there will be pressure within 
the sanctioning state to reduce the scope and Intensity of the programme to an 
essentially symbolic level In these circumstances, one may find, under the rubric of 
an economic sanctions programme, what is essentially a propaganda: programme, 
one of whose critical targets is that part of the targeting state’s constituency that is 
demanding action and that is. thus, reassured that 'everything’ possible is being done, 
when, in fact, virtually nothing is being done. This does not mean that the resulting 
symbolic sanctions programme has no political meaning, as we noted earlier. US 
responses to China may be an example of this theorem 


(v) Power Differentials in the Global Context 

fn situa tion* of bipolarity, an economic sanction imposed by one superpower againsia 
smaller state is unlikely to be effective because the smaller state has the capacity to 
turn to the other superpower to supplement what has been deprived Thus, duraigt c 
Cold War. Stalin’s economic sanctions programme against Tito’s Yugoslavia tall 
because Tito was able to turn to the West, which eagerly and generously embraced 
him Conversely, the US sanctions programme against Cuba at the end of « 
Eisenhower Administration and thereafter was largely JnelTechve because Cubacould 


turn to the Soviet Union „ ihe 

A corollary to this theorem is that m situations or competitive 
unilateral impos.tion of sanctions is less likely to be effective W- 
implication orthis corollary is that in situations of multipolarity, “ nl ‘ a ‘ e ^ 
should be channelled through international orgamrationsso that as my ^ 
nnosihle are obliged to participate in them The compromises necessary 

but multilateral, programme 
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programme conducted through the UN Charter, under Chapter VII. has the bench! of 
being obligatory on all other slates parties by virtue or Art icle 25 of the Charter U also 
benefits from a monitoring mechanism that is not associated directly tvith the state 
primarily interested m having the sanctions programme 

D There Must be a Periodicity of Assessment 

Everything, Heraklettos teaches, changes Hence, economic sanctions programmes 
must continuously update their information as the programme proceeds to ensure 
that they are consistent, in their cficcts. with international law The necessity Tor the 
use orexplicit contcxtuality here is veiy important to ensure compliance no less than 
to test allegations of abuse In sanctions programmes, the target state is likely to seek 
to exaggerate the injuries it is suffering and. in particular, the burden falling on 
non-combatant strata of the population as a way of challenging the lawfulness and 
morality of the sanctions programme and undermining the political will to continue 
it Fidel Castro, for example, has insisted that the US economic embargo is wreaking 
havoc among Cuban children by denying them access to medicine BuL. of course, 
virtually all of the other states m the Western hemisphere have economic relations 
with the Castro government, and in all of them medicines are far, far cheaper than In 
the United States Castro is. in fact, conducting a propaganda programme through 
which he is trying to blame the United States for the woeful state of Cuba's political 
economy A contextual examination of the allegation readily exposes it One is struck 
by the lack of such a rigorous analysis by the media that report these claims 

E Provision for Injuries to Third Parties Must be Provided 
Collateral damage for economic sanctions programmes is not always limited to sectors 
within the targeted state Third parties may also suffer collateral damage and arc 
entitled to relief Article 50 of the Charter provides 

IT preventive or enforcement measures against any stale are taken by the Security Council, 
any other state, whether a Member of the United Nations or not, which Ends itself confronted 
with special economic problems arising from the canymg out of those measures shall have 
the nght to consult the Security Council with regard to a solution of those problems 

This form of collateral damage has received the most attention from the sanctions 
committees of the United Nations When the committees have been persuaded, they 
have often waived the trading prohibition for the third state (as was done for Zambia, 
for instance, with respect to the Rhodesian sanctions) 


5 Conclusion 

Future non-retorsive uses of the economic strategy, whether by the international 
community or on a unilateral basis, should be examined prospectively m terms of the 
requirements of the law of armed conflict m each case much more refined economic 
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sanctions programmes should be designed If this Is to be a meaningful and not a 
cosmetic exercise, the egregious and potentially long-term social, economic and 
environmental consequences of uses of economic strategies must be acknowledged 
Mid-term and long-term as weU as the short-term consequences of a prospective 
economic sanctions programme must be projected and appraised As we noted, we 
know of no case in which the politics) decision, whether at the UN or unilateral level, 
to undertake an economic sanctions programme was preceded by an Inquiry into the 
lawfulness of the programme based upon considerations of necessity, proportionality 
and the capacity for discrimination of the technique to be used Ail too often, 
consideration of these issues after a sanctions regime has become entrenched has been 
disingenuous 211 

Policy-makers must undertake rigorously contextual and honest assessments of the 
collateral damage likely to occur and run Inter-Instrument comparisons of projected 
collateral damage They must give more consideration to the use of the military 
Instrument as a technique for conveying credible threats and achieving its objectives 
with a lower likelihood of collateral damage If that instrument is used first end 
c redi b l y Sometimes a precise use of the military strategy will more efficiently achieve 
the international objective and more closely approximate the tests of lawful 
international coercion than would an undefined economic sanctions programme 
Thus, the conventional wisdom that one must advance, through a slow process of 
escalation, from diplomatic, to propaganda, to economic, to military instrumenis 
should be re-examined The sequence may sometimes have to be reversed Meally.a 
political decision should be taken to compel a target to comply with a particular 
international decision or policy and then a group of experts should be tasked to 
determine the best and most lawful instruments to achieve compulsion m the 
circumstances of that case Only then should the particular sanctions instrument or 
programme of instruments be selected In some cases, the military instrument may 
have to be used first, initially by threat communication and, if that Tails, by actu 
application 
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I. INTRODUCTION THE IDEA OF AN INTERNATIONAL LEGAL 
COMMUNITY 


The institutional weaknesses of the international legal system 
often remarked upon include no legislature, effectively no executive, 
and intermittent judicial settlement of disputes Whether a direct 
consequence of these deficiencies or not, there is less variety in the 
kinds of rules in the international legal order than there is in those 
found in a municipal system. The standard model is a bilateral, 
delictual rule, carrying an obligation of reparation The primary right, 
the new right in the event of a violation of the primary nght, and the 
nght to take measures to enforce those rights, typically belong m one 
State and operate against another State . 1 2 3 Most distinctive is the 
relative paucity of anything which might be called the “public law" of 
international law' Where is the constitution of the international legal 
system to distribute power between such institutions as there are in 
the international system and to set out the fundamental values of the 
international system 7 Should not a system of administrative rules 
exist to regulate and control the use of pubhc power 7 And why is there 
no criminal law system to contribute to the maintenance or 
international order 7 


It will be objected that this picture of international law is no 
longer true, if indeed it ever was Has it not been the case that, 
despite its original ambition to produce a single and uniform 
statement of the law on state responsibility, the International La 
Commission (ILC) has discovered that a lack of homogeneity in the 
nature of international legal rules exists 7 The process began m 
Vienna Convention on the Law of the Treaties with the introduction ot 

the idea of jus cogent*-* concept of a hierarchy “ f n^The 

lower rule yields its legal validity to a conflicting, but higher rule The 
identification of such rules is provided for in an J 

circular way However, part of the test-“a norm accepted 
recognised by the international community of States asawh« 
envisions the international system as * rf 

collective, rather than the mere coincidence of mdax ^nteKSsts^ 
individual States 4 * For the moment, it is noted only that Arti 


1 Ian Brownlie, Principles of International Law oh n<4A.d »» ^ 

2 Vienna Convention on the Law of Treaties, done on May 23, .M* j 

UNTS 331, 344 (hereinafter Vienna Convenbon Se M ms 

Convention on the Law op Treaties 203-25 (2d ed 1984} 

3 Vienna Convention, supra note 2, art 53 , Fundamental la 

4 See Gordon Chnetenson Jue Og. 

International Society , 28 VX. J INT% L 
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refers to the “international community of States as a whole" and not to 
“the international community” simpliater 5 

The next kind of international legal rule is found in the obiter 
dictum of the Barcelona Traction case 6 Here, the International Court 
of Justice HCJ) distinguished ordinary, inter-State obligations from 
“obligations of a State toward the international community as a whole 

they are obligations erga omnes " 7 Here, the ICJ did not simply 
define their nature, 8 but provided some examples of such rules “the 
outlawing of acts of aggression, and of genocide, as also . . the 

principles and rules concerning the basic rights of the human person, 
including protection from slavery and racial discrimination ” 9 

The device of obhgations erga omnes, whether included m treaty 
arrangements or as a feature of some customary law rules, provides a 
middle ground between the atomistic nature of the individual State 
and the establishment of institutional structures to identity and 
protect the interests behind those important rules 10 II For different 
reasons, the idea has been of some significance m the development of 
the law of human rights and aspects of international environmental 
law 

There are two aspects to international criminal law State conduct 
and individual conduct The ILC still gamely struggles with the 
elaboration of the notion of “crime of State,” introduced by Article 19 
of its Draft Articles on State Responsibility The intellectual and 
practical obstacles to completing this project remain considerable but, 
if the ILC can succeed, it will, in the words of Article 19, have 
identified a species of international legal rule which embodies “an 
international obligation so essential for the protection of the 
fundamental interests of the international community that its breach 
is recognised by that community as a whole [as constituting] an 
international crime ” u 


5 Vienna Convention, supra note 2, art 53 

6 Barcelona Traction, Light and Power Co , Ltd (Belg v Spain) (Second Phase), 1970 
I C J 3, paras 33-34 (Feb 5) 

I Id para 83 

8 “In the view of the importance of the rights involved, all States can be held to have 

a legal interest in their protection "Id para 33 

9 Id para 34 

10 See generally Claudia Annacker, The Legal Rigime of “Erga Omnes’ Obligations m 
International Law, 46 Austwan J Pub Int*!, L 131 (1994) 

II For the latest consideration, see Gaetano Arangio-Ruiz, Seventh Report on State 

Int ernational Law Commission, 47th Sess , U N Doc 
A/CN 4/469/Adds 1-2 (1995) 
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Even if the ILC can develop a coherent regime for “crimes of 
State,” reservations remain as to whether it can convince the 
“community as a whole” that it has accepted or ought to accept 
international crimes of States The legal provenance of tins first 
aspect of “international criminal law," if defined as crimes of State, is 
problematic. The other part of “international criminal law” does not 
encompass the conduct of States at all, but instead refers to the 
criminal liability of individuals, a long-established institution of the 
international system The difficulty here has been the proper analysis 
of the obligation, rather than any question of its existence 


In the absence of international criminal courts, the 
implementation of individual criminal responsibility has been through 
national tribunals. This has led to two different kinds of confusion In 
some cases, conduct deemed criminal by international law will also be 
criminal by domestic law, e g , lolling prisoners of war will usually 
also be a violation of national homicide laws The international 
criminal element may be of no significance or only as it is mediated 
through national understandings of its international character » The 
other confusion arises because of the inevitable need to rely on 
national prosecutions This causes States sometimes to forbear 
criminalising conduct in international law, and to create an obligation 
on States to criminalise the conduct in their own law The collection of 
anti-terrorism treaties generates obligations of this kind 13 Not only 
the absence of a criminal tribunal but also the absence of agreement, 
at least a sufficiently widespread agreement, on the international 
criminality of the proscribed conduct compels this technique no 
institution of the “international co mmuni ty of States” exists to answer 
this question other than the States themselves, severally this 
domestic alternative has taken some of the urgency out of the needier 
international criminal tribunals, a fortunate contingency given toe 
remote political possibilities of setting up such courts ihe 
insubstantial quality within any agreement of the identificahm and 
implementation of international criminal law, even for nJnjtaJM* 
one weakness of the idea of international community permeating this 
“new” land of rule 

“International community” may also refer to contexts ottwr 

•arusjert r vx&wzssi t 


iSSSSS^SSSSSSSSSSS^ 

r tbansnat’l L 289 (1994) 

an mil numre . out dedtre obligation 
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operations to reverse Iraq’s invasion of Kuwait 14 The community 
value was the protection of a State against extinction by armed 
o mn-onainn is If the actual instrument to repel the Iraqi forces was not 
strictly a community force, it was probably the most practical 
compromise which could be fashioned between a truly international 
(or U N.) operation and a reliably effective force against a powerful 
opponent The United Nations, specifically the U N Security Council, 
was involved. It used its powers to identify the situation as one falling 
wi thin C ha pter VII of the U.N Charter and to require compliance by 
member States with economic measures directed against Iraq It later 
authorised the coalition of States to use “all measures necessary” to 
eject Iraqi forces from Kuwait and continues to expect and require 
that States will compel Iraq to comply with the terms of the 
settlement imposed by the U N Security Council The Chapter VII 
arrangements of the U N Charter are the nearest thing to a legal 
manifestation of an international community 

Professor Hedley Bull’s categories in “The Anarchical Society ”* 6 
distinguish between a “system of States” “where states are in regular 
contact with one another, and where in addition there is sufficient 
interaction between them to make the behaviour of each a necessary 
element in the calculations of the other .”* T A “society of States” is 
“when a group of states, conscious of certain common interests and 
common values, form a society in the sense that thfey conceive 
themselves to be bound by a common set of rules in their relations 
with one another and "world order” consists of “those patterns 

or dispositions of human activity that sustain the elementary or 
primary goals of social life among mankind as a whole ” 19 

There is not, in this sense, a world legal order Rather, there exists 
a senes of regimes of relationships between States, some of which 
might ment the title “society” of the States involved The United 
Nations is an example, others, such as the European Union, 
exceptionally involve individuals and might even, in Bull’s terms, be 


14 For consideration from a legal point of view, see Christopher Greenwood, New 
World Order or Old* The Invasion of Kuwait and the Rule of Law, 55 Mod L Rev 
153 (1992) 

15 This is not to deny that individual State rights, most notably Kuwait’s, were at 
stake For the position that only State rights were involved, see generally Eugene V 
Hostow, Until What* Enforcement Action or Collective Self-Defense *, 85 Am J IkTl L 
506(1991) 

16 Hedley Bull, The Anarchical Society A Study of Order in World Politics 
(1977) 

17 Id at 10 

18 Id. at 13 

19 Id at 20 
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“regional orders * Sometimes lawyers bring several of these regimes 
together and consider them as a single system 20 Conclusions about 
the place of international criminal courts depend upon the view of the 
international context in which they are to operate Which institutions 
create the criminal standards to protect what values’ Why are 
individuals punished by international procedures for violations of 
international criminal law’ When considering the proposals for a 
permanent international criminal court, it may be discovered that it is 
directed toward ends different from the two Ad Hoc Tribunals set up 
by the U N Security Council for Yugoslavia and Rwanda 


II THE PROPOSAL FOR A PERMANENT International Criminal 

Court 

When the ILC and the ICJ made their pronouncements on the 
“new” kinds of rules, the first example they gave was the rule 
prohibiting aggression If ever a breach of that rule occurred, Iraqs 
attack on Kuwait would appear to be an instance However, the U N 
Security Council did not so characterise the situation Resolution 660 
determined that a breach of international peace and security had 
occurred and condemned Iraq's “invasion" of Kuwait 21 Although the 
most extensive measures taken against Iraq occurred after its forces 
had been driven out of Kuwait, 22 they did not include any element ot a 
criminal nature, neither for the aggression itself nor for the numerous 
violations of the international humanitarian law 23 noted by the u n 
Security Council 

Would it have made any difference if there had 1 been in 
international criminal court with jurisdiction to which the defendants 
could have been subjected’ That it might have remains one item °na 
list which has prompted present interest in establishing a permandt 
international criminal court * It is important to appreciate ttat a 
variety of forces were at work behind the initiation of the ILCs 

20 For a recent, elaborate study” see J Murphy, CnmS ' m 2 “ 

NATIONS Legal Order 993 (OacarSchachteretal edn.1995 

21 SC Res 660, UN SCOR, 45th Sens, 2932d mtg at 19, UN Doc S/IN 

£?0 B. 687, UN SCOR, 460, s», *8,« „« at 11, UN D« *»» 

M&, tl.SO tm 666, UN SCOR, 48th Saaa, 6930th mtR .136, pt» ! '“ S 

sM»ssBKr.Ka — - 
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project, which shortly is to go before the U N General Assembly In 
addition to the events in the Gulf, the ILC was nearing a conclusion 
about the Draft Code of Crimes against the Peace and Security of 
Mankind. 25 These were to be unequivocally crimes against 
international law, should such crimes be identified without an 
international criminal court’ The altercation between the United 
States and the United Kingdom with Libya about the handing over of 
suspects in an international terrorism incident suggested that an 
international criminal court could serve to settle some disputes 
between States Another element favouring progress toward an 
international criminal court was the concern of several small States 
that an international body, rather than a multiplicity of national ones, 
could more effectively prosecute major drug-traffickers These 
different forces pushing in a similar, if not precisely the same, 
direction gave political weight to what had previously seemed, m the 
worst sense of the word, only an academic possibility The events m 
Yugoslavia and Rwanda dramatically brought appalling barbarisms, 
both coordinated and extensive, to public attention and strengthened 
these forces 

The ILC’s original proposal 26 has undergone a number of 
modifications but has retained certain essential features 27 Perhaps 
the most important feature was that the court was envisaged as a 
“facility" for States — something of which they might avail themselves 
if they found it useful or expedient to do so A treaty, which, of course, 
requires State consent, was to establish the court The jurisdiction of 
the court was subject to an optional clause, through this optional 
clause a State indicates the offences within the court’s general 
jurisdiction for which it specifically acknowledges the court’s 
competence There is yet an additional stage before bringing a specific 
case before the court, this stage might involve the consent of a further 
State This structure is comprehensible only if the court is intended to 
serve the several interests, discrete and possibly different, of those 
States willing to take advantage of the facility created It is an 
impression reinforced not only by the affirmation that the 


25 Draft Code of Crimes against the Peace and Security of Mankind, Report of the 
International Law Commission on its Forty-Third Session, U N GAOS, 46th Sess 
Supp No 10, at 238, U N Doc A/46/10 (1991) 

26 Report of the Working Group on the Question of an International Criminal 
tins itiion, Report of the International Law Commission on the Work of its Fort y- 

rourtn Session, 47th Sess , Supp No 10, Annex, UN Doe A/47/10 (1992) 


On the intervening stages, see Crawford, supra note 24, at 140-42 For the final 
version of the Draft Statute for an International Criminal Court, see Report of the 
Law Commission on the Work of its Forty-Sixth Session, 49th Sess 
N " *43-161. UN Doc A/49/10 (1994), James Crawford, The ILC Adopts a 
oiaiutt for an International Criminal Court, 89 Am J Int’lL 404(1995) 
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international cnmmal court is not intended to supplant national 
criminal jurisdiction (the idea of “complementarity” 28 ) but also by the 
absence of an independent right of initiative in the prosecutor to 
investigate cases and bring proceedings 29 The court will be a creature 
of a non-coercive, cooperative system It is not, m Bull’s term, a court 
of the world community 

To have an international criminal court, international crimes must 
first be identified The ILC has consistently emphasised the need to 
respect the principles of non-retroactivity and legality m setting the 
jurisdiction of the proposed court, and this has resulted m a degree of 
tentativeness in identifying the crimes The Ad Hoc Committee on the 
Establishment of the International Criminal Court, 30 to which 
consideration of the ILC's proposal was passed by the U N General 
Assembly, 81 failed to resolve this uncertainty Doubts were expressed 
about all proposed offences to come within file general jurisdiction of 
the court. 32 Some doubts related to the desirabihty of jurisdiction and 
others to the definitions of the offences themselves For instance, on 
aggression, a division exists between those States relying on Article 
6(a) of the London Charter of the International Military Tribunal 
(TM T) 33 and those ndhenng to G A Resolution 3314 on the Definition 
of Aggression 34 Not all States believe that violations of the law of 
internal armed conflict are criminal breaches of international law 
Doubts were also expressed about the exact reach of crimes against 
humanity, in particular whether they were capable of being 
committed m peace-time 38 If these doubts about the legal existence 
and reach of crimes were not enough, a further possible conflict witn 
the principle of legality emerges from the desire to restrict tne 


28 See Report of the Ad Hoc Committee on the Establishment of an International 
a torUer Report of the Ad Hoc Committee], 50th Sess , Supp No 

22, at 6-7, U N Doc A/50/22 (1995) 

29 The limited independence of the prosecutor is one of the chief cntlcl ™“ ° e 
ScSmSSS made by Amnesty International See Amnesty MW 
Establishing a Just, Fair and Effective International Criminal Court , 

(1994) 

30 Report of the Ad Hoc Committee, supra note 28 . 

31 G A Res 49/67, UN GAOR, 49th Sess , Supp No 49, at 296, UN Doc 
(1995) 

32 Report of the Ad Hoc Committee, supra note 28, at 11-18 


34 Report of the Ad Hoc Committee, supra note 28, para 63 


35 Id para 76 

36 Id para 79 
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jurisdiction of the court to “serious" violations 

The TT.fi has always maintained that the tnal process before the 
courts should be “fair” and has proposed the incorporation of certain 
human rights standards into the basic instrument for the court 57 If 
Nuremberg and Tokyo are considered the only approximate 
precedents for an international criminal court, a significant change 
has occurred since then m the development of international human 
rights law On most calculations, human rights law (or parts of it, at 
least) would be a candidate for inclusion into the special regimes of 
law r efer red to earlier Particularly if a human right has the status of 
jus cogens, States would be obliged to condition the jurisdiction of an 
international criminal court by file same human rights constraints as 
they accept with respect to their national criminal procedures This is 
necessary for an additional reason Jurisdiction of the international 
criminal court will in most cases involve a surrender of national 
jurisdiction In many States, there are likely to be constitutional 
obstacles to surrendering an individual to criminal proceedings m a 
jurisdiction where these fundamental rights were not guaranteed or 
there was not the possibility of an application to human rights 
tribunals 

Noteworthy is the document produced by the Ad Hoc Committee of 
States’ representatives which suggests addressing a very wide range 
of questions indeed, amounting to full codes of criminal responsibility 
and procedure and international criminal cooperation 38 This 
markedly contrasts with the U N Security Council Tribunals, where 
substantial rule-making powers were conferred on the Tribunals 
themselves and judicial assistance was to be provided in response to 
mandatory decisions of the U N Security Council or decisions of the 
Tribunals deriving from this authority Many matters remain 
unresolved or unconsidered and much ground remains to be covered, 
now that the U N General Assembly has decided to convene a 
conference to draft a treaty on an international criminal court 

III The Security council’s Ad Hoc Tribunals for 
Yugoslavia and Rwanda 

While the proposal for a permanent international criminal court 
has been under consideration, suggestions have been made that any 
scheme for implementing the proposal should take into account the 
experiences of the two existing Ad Hoc Tribunals established by the 


37 See Crawford, supra note 24, at 148-50 For further consideration of the 
procedural guarantees appropriate to an international criminal court, see Amnesty 
International , supra note 29, at 31-51 

38. Report of the Ad Hoc Committee, supra note 28, Annexes I-XX 
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UN- Security Council for Yugoslavia 39 and Rwanda 49 Indeed, the 
practice of the Yugoslav Tribunal was specifically called m aid to 
identify the criminality of breaches of the law of internal armed 
conflict. 41 Before investing too much in analogies between the court 
and the two Tribunals, it would be as well to investigate precisely the 
nature of the Tribunals set up by the U.N Security Council m order to 
see if they are intended to serve the same, or at least, the same kind of 
international community It will be suggested that the Tribunals are a 
different kind of institution as compared to that envisaged for the 
permanent criminal court. 


The two Tribunals were established by binding UN Security 
Council resolutions under Chapter VII of the U N Charter Each is set 
up by a statute articulating the offences over which each has 
jurisdiction as well as territorial and temporal competence. The 
Statutes provide for the election of judges by the U N General 
Assembly on the nomination of the Security Council and for the 
appointment of an independent prosecutor by the Security Council 
The nummim human rights guarantees for defendants are set out in 
each Statute and, within these limits, the judges are given an 
extensive role in preparing the Rules of Procedure and Evidence The 
Tribunals’ jurisdictions are given priority over national jurisdictions 
Based on both the Resolutions and the Statutes themselves, all States 
have binding obligations to cooperate with the Tribunals, for instance, 
m handing over defendants and in deferring cases initiated by their 
own authorities Practically every one of these characteristics, except 
the specific rights of defendants, contrasts with those proposed for me 
permanent criminal court While the analogy between the permanent 
court and a national criminal court is very similar, it does not appear 
that the same can be said for the Ad Hoc Tribunals The ^P lana 
is that they are, in the way that the permanent court mil not ;be, 
courts of the international legal community regulated by Chapter 
of the UN Charter The narrowness of that commumty must 
appreciated Although not narrow in membership m ae sense tha 
States are members, it is narrow in the substance of its legal rates, 
SKS are Confined to those connected with the maintenance of 
international peace and security 


loTc rTSTuN SCOR, ^ ^’rfofiixperts 1 ^j^Rwant^andth^CreatK^f 
41 Report of the Ad Hoc CommRtee, supm note 28, para 79 
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A The Interpretation of the Procedure of the Tribunal 


The remainder of the discussion will be largely confined to the 
Yugoslav Tribunal and two of its decisions, which serve to illustrate 
the proposition just made International human rights law on criminal 
procedure and fair criminal trial is addressed in the first instance to 
“ordinary'’ criminal trials, e g , standard offences, like homicide and 
theft m circumstances of domestic stability Even if conceded for the 
sake of argument that the Yugoslav Tribunal should be subject to the 
same minimum procedures as a national criminal court, it surely 
should be recognised that comparison should not be made with a 
criminal court trying ordinary offences in conditions of tranquillity 
International human rights law and practice recognises that the 
obligations of States with respect to the criminal process may be 
modified to take into account exceptional circumstances, 42 or, in an 
extremely dire situation, dispensed with altogether 43 

Two examples of how basic rights may be altered can be given The 
United Kingdom was faced with a serious threat to public order m 
Northern Ireland as a result of paramilitary and terrorist actions in 
the Province The government, which was anxious to portray these 
activities as criminal, faced the problem of obtaimng convictions 
because of the difficulty in collecting evidence in the disturbed 
situation in Northern Ireland and because of the intimidation of 
witnesses and jurors The government asked Lord Diplock to devise a 
system of criminal procedure which would address these problems but 
which simultaneously would be compatible with the U K’s obligations 
to secure a fair criminal trial under Article 6 of the European 
Convention on Human Rights Lord Diplock suggested a senes of 
reforms which included the abolition of jury trial for certain offences 
and changes in the laws of evidence, particularly with respect to 
confessions 44 “Diplock Courts” operating under his scheme have sat 
m Northern Ireland since 1975. They have achieved the government’s 
purpose of convicting those accused of paramilitary and terrorist 
offences, whilst at the same time withstanding allegations that trials 
before the Diplock Courts were unfair. 4 ® 

In another respect, the British government was unable to show the 


42 See Antonio Vercher, Terrorism in Europe An International Comparative 
legal Analysis 341-52 (1992) 

43See generally Jaime OraA, HUMAN RIGHTS IN STATES OF Emergency IN 
international Law (1992) 

44 Report of the Commission to Consider Legal Procedures to Deal with 
terrorist Activities in Northern Ireland, 1972, Cmnd 6185 

45 For an assessment, see John Jackson & Sean Doran, Judge Without Jury 
Diplock Trials in the AdversarySystem (1995) 
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compatibility of changes in pre-trial procedure with its duties under 
the European Convention Usually a suspect must be brought before a 
judicial officer within forty-eight hours after arrest The provision 
here allowed for post-arrest detention beyond the usual penod A 
member of the executive, the Northern Ireland minister, could grant 
an extension up to five days. Extensions which resulted m judicially 
unauthorised detentions beyond four days were found to be m 
violation of Article 5(3) of the Convention in Brogan 48 The 
government reacted by making an emergency declaration under 
Article 15 of the Convention, which claimed that the campaigns of 
violence in Northern Ireland “threatened the life of the nation” and 
that the extended periods of pre-trial detention were "strictly required 
by the exigencies of the situation.” 47 The legitimacy of each of these 
claims was sustained by the European Court of Human Eights 
(EHCR) in Brannigan 48 In Brannigan, the EHCB rejected an 
argument which has won favour with the Inter-Amencan Court of 
Human Eights 49 Due process guarantees may not be dispensed with, 
even in an emergency. 60 

The circumstances in which the Yugoslav Tribunal operates are 
far from normal As the Tnal Chamber in Tadic said “[It] is operating 
m the midst of a continuing conflict and is without a police force or 
witness protection program to provide protection for victims and 
witnesses.” 61 While amendments to the Statute which would take into 
account these circumstances are unlikely, the Tribunal has fashioned 


46 Brogan v United Kingdom, 145 Eur Ct H R (Her A3 (1988) 

47 European Convention for the Protection of Human Eights and Fundamental 
Freedoms, done on Nov 4, 1950, 213 U N T S 221 

48 Brannigan and McBnde v United Kingdom, 239 Eur Ct H B (aer. B) 

also Susan Maris, Civil Liberties at the Margin the VK Derogation and the E J* 
Court of Human Rights, 15 Oxford J. Legal Stud 69 (1995) 

49 Advisory Opinion OC-9/87 on Judina] Guarantees in States of 

25, 27(2) American Convention on Human Rights), Infcer-Am Ct 

50 See Protocol Additional to the Geneva Conventions of 12 Auguat 1 949. 

the Prosecution of Persons Respons f p ormer Yugoslavia Since 1931, In 
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and, indeed, re-fashioned its Rules m light of its unique situation 52 It 
does not have an Article 15 clause which will allow it to dispense with 
certain defence rights, however compelling it might find the need to do 
so But, as the Tribunal stated, it is not faced with “ordinary criminal 
adjudications” “By contrast, the International Tribunal is 
adjudicating crimes which are considered so horrific as to warrant 
universal jurisdiction The International Tribunal is, in certain 
respects, comparable to a military tribunal, which often has limited 
rights of due process and more lenient rules of evidence ” 53 As an 
example it gave the acceptance of affidavit evidence, a practice 
endorsed by many national criminal procedure systems when 
conducting war crimes trials. While the Yugoslav Tribunals may not 
avoid the provisions of the Statute, 

the Trial Chamber agrees with the Prosecutor that the 
International Tribunal must interpret its provisions within 
its own context and determine where the balance hes between 
the accused’s Tight to a fair and public trial and the protection 
of victims and witnesses within its unique legal framework 
While <he jurisprudence of other international judicial bodies 
is relevant when examining the meaning of concepts such as 
“fair trial,” whether or not the proper balance is met depends 
on the context of the legal system in which the concepts are 
being apphed 54 

The particular issues before the Tribunal concerned the 
confidentiality of witnesses’ and victims’ identities from public 
identification, confrontation between witnesses and the accused, and 
the anonymity with respect to the defence of certain witnesses While 
“ e Chamber agreed that the identity of some witnesses should be 
withheld from the public and the media, disagreement arose between 
file majority (Judges McDonald and Verah.) and the minority (Judge 
Stephen) about withholding the identity of witnesses from the defence 
The majority was more prepared to balance the interests of the 
witnesses and, of the Tribunal itself, against those of the accused. 55 

Stephen found in the language of the Statute and the Rules, 
stronger protection for the rights of the defence In particular, Article 


International Tribunal for the Prosecution of Persons Responsible for Serious 
locations of International Humanitarian Lean Committed m the Territory of the 
tsaaln ‘ wff0 *^ OUKI Since 1991 Rules of Procedure and Evidence, U N Doc XT/32 
11SS4), amended fey UN Doc IT/32/Rev € (1995) An earlier version of the Rules is 
reproduced m 5 CRIM L F 651 (1994) in a form convenient to see the amendments 

53 Decision on the Prosecutor's Motion, supra note 51, para. 28 

54 Id para 30 
65 Id para. 77 
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20(1) required that proceedings be conducted “with full respect * for thi 
rights of the defendant, whereas “ due regard^ was required for th 
protection of victims and witnesses 56 Judge Stephen required mor< 
convincing evidence for a departure from the ordinary right of i 
defendant to know a witness’s identity than did the majority 67 

It is not easy to anticipate where questions like this will anst 
again However, one suspects that matters of the admissibility oi 
exclusion of evidence are likely to be prominent, as well as condition! 
of pre-trial detention and interrogation, some of which, of course, maj 
have taken place m the custody of State authorities rather than of thi 
Tribunal. The approach of the Chamber appears correct, though it wil 
be interesting to see to what extent the formulation of the Statute and 
the Rules may preclude the Tribunal from following a course which ll 
deems to be desirable It may be unnecessary speculation One gains 
the impression that the Prosecutor’s staff are confident thal 
compliance with even a strict interpretation of the governing 
documents will not be an insurmountable hurdle to obtaining 
convictions 58 


The Trial Chamber's reference to the nature of the Tribunal anc 
the context in which it operates raises two questions. What purpost 
does the Tribunal serve’ 59 Why, given the availability of national 
jurisdictions for the trial of persons accused of offences within toe 
Tribunal’s jurisdiction, was it necessary to have recourse to this 
international body’ Some answers to these questions can be obtame 
from the decision of the Appeals Chamber when it considered a senes 
of challenges to the jurisdiction of the Tribunal made in the 2 a 


case 


so 


56 Statute of the International Tribunal, art 20(1), cited in S C Res B27, supra no 
39, Annex (emphasis added) 

67 Decision on the Prosecutor’s Motion, supra note 51, separate opinion o g 

58 I base this on the proceedings of a meeting orgamsed by 

in the Hague in January 1995, in which some members of the Prosecutors 

59 See generally Theodor Meron, The Case ^ C p^h!ngWar'<^mes m the 
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B Substantive Jurisdiction 

Dusan Tadic, a Serb, was the first defendant to be brought before 
the Yugoslav Tribunal Proceedings began against him m Germany for 
genocide, murder, and torture in Bosnia At the request of the 
Prosecutor, the Tribunal asked Germany to defer to the proceedings in 
the Hague After the necessary legislation had been enacted in 
Germany to allow the authorities to accede to this request and to 
transfer prisoners to the Tribunal, Tadic was sent from Germany to 
the Hague in April 1995. The indictment originally laid against the 
defendant accused him of a number of offences under Article 2 (grave 
breaches of the Geneva Conventions), Article 3 (violations of the laws 
and customs of war which, the indictment averred, included Article 3 
of the Geneva Conventions), and Article 5 (crimes against humanity) 
of the -Statute of the Tribunal The charges under Articles 2 and 3 
were put in the alternative in order to accommodate the question of 
the nature of the conflict in Yugoslavia Were any of them 
international armed conflicts such that the Geneva Conventions and 
Protocol I applied or were they internal armed conflicts governed, 
inter alia, by Article 3 of the Geneva Conventions 7 

Tadic filed a number of motions in the proceedings, among which 
was the following three part challenge to the jurisdiction of the 
Tribunal- 

(a) that the Tribunal had not been legitimately established 
by the UN Security Council, 

(b) that the grant of primacy to the Tribunal over national 
proceedings was in violation of the sovereignty of States 
which had jurisdiction, and 

(c) that the Tribunal lacked subject-matter jurisdiction over 
the offences of which the defendant was charged 

The most radical of Tadic’s challenges to the Tribunal’s j'urisdiction 
was that it lay beyond the powers of the U N Security Council to 
create it It is, of course, an intriguing jurisprudential question, for, if 
ladic were right, the conclusion appears to be that neither a 
legitimate Tribunal nor judges existed to decide even this 
tundamental question of competence. The Appeals Chamber did 
decide, however, that it had the jurisdiction to determine this basic 


.. ue ’ decision on the Defence Motion for Interlocutory Appeal on Jurisdiction 
V»i h fT Tn ' > °° a * for the Prosecution of Persons Responsible for Senous 
e, °l Internat >onal Humanitarian Law Committed m Former Yugoslavia 

^ Chamber - Case No IT-94-1-T, Aug XO, 1995 [hereinXr 
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issue It concluded that the Tribunal had been established lawfully 
Neither the ultimate authority of the Appeals Chamber nor the way m 
which it decided the question is of present concern 61 However, one 
aspect of its answers is relevant, for it shows the Appellate Chamber’s 
understanding of the special nature of the Tribunal Tadic argued (hat 
the Tribunal was not “established by law”, he contended that there 
was a general principle of law, the evidence for which he gave as the 
very similar provisions of the International Covenant on Civil and 
Political Rights, the European Convention on Human Rights, and the 
American Convention on Human Rights The Appellate Chamber's 
response deserves emphasis It would not accept that a general 
principle applicable to domestic criminal proceedings was necessarily 
identically appropriate to an international court Attention needed to 
be paid to the institutional differences between the international legal 
system and a domestic one The former had no legislature, no doctrine 
of separation of powers existed in international law In the 
international context, the principle that a criminal court should be 
“established by law” required that “[it] be established according to the 
rule of law, it must be established m accordance with proper 
international standards, it must provide all the guarantees of fairness, 
justice and even-handedness in full conformity with international 
human rights instruments ” 62 


This was not as close as might appear to the defence argument 
that had just been rejected What the President envisionedwas the 
creation of “extraordinary" courts by extraordinary means That is to 
say the only means available in the Internationa] system The ad hoc 
nature of the Tribunal and the contingency of its existence on the 
political powers of the UN Security Council might not, mutotis 
mutandis, be acceptable for a municipal court, but they were 
mdispensible features of an international criminal court 
similar to the Trial Chamber’s approach m the Victims and Witnesses 
decision 63 This part of the judgment is not as convincing as om 
sections Possibly this is because the Appeals Chamber sought 
avoid discharging the U N Security Council’s P«rp“es^whicb ^ 
be put m jeopardy if convictions became too bmd to wj to 

those purposes were the assembling of an effective deterrent to 
breaches of international humanitarian law or assisting the p 
reconciliation by identifying and subjecting to condign pumshmen 

tK fcr fcmbl. 

that the Tribunal serves a community of states, tne va 


61 Appeals Chamber Decs, on on the Defence Mot.on, supra note 60, paras 
Compare (he separate opinion of Judge Li 

62 Id para 45 
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were expressed and interpreted by binding decisions of the U N 
Security Council The President confirmed tins when he disposed of 
another of Tadic's claims — that no justification existed for substituting 
an international jurisdiction for a national one The U N Security 
Council, he said, acted “on behalf of the community of nations ” 64 
Individuals could have no complaint because they would be brought 
before a tribunal “at least equally fair, more distanced from the facts 
of the case and taking a broader view of the matter" 65 than their 
national tribunal As to the comparative advantage in procedural 
matters, perhaps one had better wait and see 

The Appeals Chamber reiterated its view of its role by making 
another observation The President said, confirming that initiating 
the Tribunal had been a proper exercise of the U N Security Council’s 
authority, that “[t]he Security Council has resorted to the 
establishment of a judicial organ m the form of an international 
criminal tribunal as an instrument for the exercise of its own principal 
function of maintenance of peace and security ’ ,86 Whether it was 
the appropriate thing to do was for the Security Council, “which 
enjoys wide discretionary powers in this regard,” 67 to decide 

Why did the U N Security Council so decide’ In view of the 
emphasis placed on the need to obtain convictions, it is proper to 
notice that ^Resolution 827 says that the Tribunal is for the 
prosecution” of those responsible for seriou.s violations of 
international humanitarian law 58 Also, the preamble discusses 
bringing such persons to “justice," which certainly implies minimum 
procedural criteria The prosecutor has spoken of the need for trials as 
a precondition for reconciliation, 69 an aim made explicit m the 
Kesolution establishing the Rwanda Tribunal that the “ prosecution ” 
of offenders would contribute to national reconciliation ™ In fact, the 
debates in the U N Security Council on Resolutions 808 and 827 add 
very little to the text of Resolution 827 in order to explain how U N 
Council members related the establishment of the Tribunal 
o the U N Security Council’s powers The statements made by the 
representative of France in the debate on Resolution 808 were a rare 
exception He said 


64 Appeals Chamber Decision on the Defence Motion, supra note 60, para 62 
66 Id 

66 Id para 38 

67 Id para 39 

68 S C Res 827, supra note 39, pmbl & para 2 (emphasis added) 

69 Ed Vulhamy, The Times of Trial, The Guardian, Oct 31, 1995, at T6 

70 S C Res 955, supra note 40, pmbl (emphasis added) 
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Prosecuting the guilt y [bicJ is necessary if we are to do justice 
to the victims and to the international community 
Prosecuting the guilty will also send a dear message to those 
who continue to commit these crimes that they will be held 
responsible for their acts And finally, prosecuting the guilty 
is, for the United Nations and particularly for the Security 
Council, a matter of doing their duty to mam tain and restore 
peace 71 


Later he stated that “[t]oday the criminals know they will be pursued 
and punished This warning is important with regard to those who 
respected no moral values, it will surely deter those who are afraid 
only of force 1,72 In their more robust formulation, these sentiments 
seem more calculated to serve the U N Security Council’s 
responsibility for the maintenance of peace, however optimistic they 
may be, than the more carutious language’of the Resolutions It is 
impossible to see how the mms of restoring and maintaining peace can 
be fulfilled other than through the real prospect of conviction 73 


On the question of subject-matter jurisdiction, the defence raised 
different objections to the legitimacy of the three heads of offences 
under Articles 2, 3, and 6 It should be remembered that the Report of 
the UN. Secretary-General emphasised that the substantive 
jurisdiction of the Convention was to be confined to rules oi 
international law which were “beyond any doubt part of customary 
law ” 74 The defence’s first argument about Article 2, which refers to 
“grave breaches" of the Geneva Conventions, claimed that no 
international conflict m Bosnia existed at the time of Tadic’s alleged 
offences, as is required by common Article 2 of the Conventaons 
Making a similar argument concerning Article 3, the deience 
contended that the “laws and customs of war” applied only 
international conflicts With respect to crimes agamst humani y. 
Article 5 violations, the defence claimed that the vio ations must have 
been committed in execution of an international armed conflic , 
following the Charter of the Nuremberg Tribunal 

The Anneals Chamber confirmed by four votes to one ® 
conditions of the Trial Chamber, rejecting all defence objection 


71 UN SCOR, 48th Sess, 3175th mtg at 8, UN Doc S/PV 3176 (1993) 
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substantive jurisdiction President Cassese gave the majority 
judgment, Judge Sidhova dissented On subject-matter jurisdiction, 
the Appeals Tribunal faced a new issue- Whether an armed conflict of 
any description existed in the region where and when the alleged 
offences were committed. The conclusion, drawn from the texts of the 
Geneva Convention and Protocol I as a whole was that “[u]ntil 
[achievement of a peaceful settlement], international humanitarian 
law continues to apply in the whole territory of the warring States or, 
in the case of internal conflicts, the whole territory under the control 
of a party, whether or not actual combat takes place there." 75 The 
Appeals Chamber had no difficulty finding these conditions satisfied 
at the time and in the place in which the offences were alleged to have 
been committed 

Of more consequence was the Appeals Chamber’s treatment of the 
challenges to the subject-matter jurisdiction of the Tribunal The 
essence of the defence claims about Articles 2 and 3 was that they 
delineated offences which could be committed only m international 
armed conflicts, and the conflict in which the defendants alleged 
conduct had taken place was not an international one The President’s 
judgment said that the question could not be determined by a reading 
of the Statute alone While nothing in Articles 2 and 3 necessarily 
restricted them to international armed conflicts, Article 5 expressly 
referred to internal and international armed conflict and an a 
contmno reading might, therefore, limit Articles 2 and 3 76 To resolve 
the matter, he adopted a “teleological interpretation” of the Statute. 
The U N Security Council’s purpose for establishing the Tribunal was 
to hold accountable those responsible for senous violations of 
humanitarian law in Yugoslavia, thereby deterring future violations 
and contributing to the restoration of peace “The context m which the 
Security Council acted indicates that it intended to achieve this 
purpose without reference to whether the conflicts in the former 
Yugoslavia were internal or international vrn Having reviewed 
Security Council resolutions and the statements of representatives of 
the States, he concluded that the objective of the Security Council was 
to give the Tribunal jurisdiction over conduct which was criminal 
regardless of whether committed m an international or internal 
armed conflict This response failed to completely answer the defence 
plea, which sought to illustrate that the nature of the conflict was an 
aspect of the criminality of conduct This point was taken obliquely 
when the judgment conceded that the interpretation of the Statute in 
line with the Security Council’s purpose could be only “[t]o the extent 


75 Appeals Chamber Decision on the Defence Motion, supra note 60, para 70 

76 Id para 71 

77 Id para 72 
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possible under existing international law 


The next question remained, therefore, to what extent 
international law allowed an interpretation of Articles 2 and 3 of the 
Statute which would apply them to internal as well as international 
armed conflicts President Cassese rejected the prosecutor's claim that 
Article 2 applied to non-international armed conflicts and, thus, 
differed from the Trial Chamber. He properly related the concept of 
“grave breaches" m the Geneva Conventions to the system of 
mandatory and universal jurisdiction introduced to secure 
enforcement It was true, he said, that the conclusion was inconsistent 
with developments in State practice and human rights law which 
“tend to blur in many respects the traditional dichotomy between 
international wars and civil strife ” 79 As for a statement m the U S 
amicus curiae brief that “grave breaches" in Article 2 of the Statute 
did apply to internal armed conflicts, the President noted that it was 
“unsupported by any authority ” 80 Nevertheless, he welcomed it as 
“the first indication of a possible change in the opinio juris of 
States " 81 There existed, he said, a certain amount of practice to 
suggest that States were, as a matter of customary law, moving 
toward using the “grave breaches” system for conduct occurring in 
internal conflicts However, though change may have been coming, it 


had not yet amved 

President Cassese took a different view of what had been 
transpiring m the customary development of the “laws or customs o 
war," as referred to in Article 3 of the Statute. The Tna 1 Chamber! had 
concluded on this point “that the character of the conflict, whether 
international or internal, does not affect the subject-ma^ ^ 
jurisdiction of the International Tribunal under Article 3 ® 

particular, the Trial Chamber said the provisions of common Article a 
of the Geneva Conventions were part of customary Jaw and violations 
of them entailed individual criminal responsibilitylnthisconnect^ 
the judges noted, inter aha, that the Nuremberg Tnbunalhadfound 
individual criminal responsibility for breaches ofHague Co e 

cfsssisasss fssKfis. - — •< * 


78 Id para 77 

79 Id para 83 

80 Id 


&L Id- 

82 Trial Chamber Decision on 

83 Appeals Chamber Decision 


the Defence Motion, supra note 60, para 58 
on the Defence Motion, supra note 60, para 


128 



Collective Security Law 


409 


Fall 1995] CRIMINAL COURTS IN THE U N SYSTEM* 257 

war After an extensive review of a variety of State practice, the Trial 
Chamber concluded that this conduct was criminal by customary 
international law regardless of the nature of the conflict m which it 
took place 84 

The argument, although carefully made, was ambitious Article 3 
was a residuary provision which gave the Tribunal jurisdiction over 
all breaches of international humanitarian law not otherwise falling 
within Articles 2, 4, or 5 “International humanitarian law” was the 
law applicable m international and internal armed conflicts The 
preparatory work of the U.N Secretary-General and the comments of 
the members’ representatives of the U.N. Security Council indicated 
that Article 3 of the Statute was intended to apply to international 
humanitarian law. The only limitation, which reflected the position m 
customary law, was that the jurisdiction of the Tribunal was limited 
to senous violations 85 

However, only part of the argument had been made It remained 
necessary to show that rules of customary law, which applied to 
internal conflicts, existed and that violations of them entailed 
individual criminal responsibility. Some of the customary law 
established to the satisfaction of the Appeals Chamber had a treaty 
origin, e g , common Article 3 of the Geneva Conventions, Article 19 of 
the Hague Convention on the Protection of Cultural Property, and 
“the core” of Protocol II to the Geneva Conventions Some customary 
prohibitions went beyond treaty provisions, such as the proscription of 
the use of chemical weapons The conclusion was that only some of the 
rules of humanitarian law applicable to international armed conflicts 
had become apphcable to civil wars, and, where there had been such a 
transformation, it was of “the general essence” of the rules of 
international armed conflicts and not all their detailed regulation 86 

The President made an interesting remark about the content of 
State practice by which these developments had been achieved It was 
not possible, he said, to discover what exactly went on in the field. 
Assessing the formation of customary law necessitated relying 
primarily on “such elements as official pronouncements of States, 
military manuals and judicial decisions n87 This is certainly an 
important matter It properly puts the emphasis on State practice 
What the rebels do or do not do becomes less significant On the other 
hand, those who argue for a customary law of human rights often tafcp 


84 The judgment contains much of the material in Theodor Meron, International 
Criminalization of Internal Atrocities, 89 Am J UttLL 554(1395) 

85 Appeals Chamber Decision on the Defence Motion, supra, note 60, para 127 
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too lenient a view of the formal position of States as expressed in their 
legislation and official pronouncements compared with the actual 
practices of State officials or security personnel. While the actual 
practice may be difficult to discover, if it can be discovered and shows 
a clear' pattern contraiy to the formal proscriptions of State law, then 
it should not be disregarded This became a more important matter 
when the Appeals Chamber faced its final question Did breaches of 
the customary humanitarian law of internal conflicts entail individual 
criminal responsibility? 

This judgment naturally began with reference to the judgment of 
the Nuremberg Tribunal The IMT did not regard the absence of a 
specific criminal provision in the various humanitarian treaties, which 
the defendants were charged with violating, as precluding a finding of 
individual criminal responsibility The IMT relied on State pracbce to 
demonstrate the nature of the prohibitions and cited a policy justified 
in support of the practice. Only by such responsibility could the law be 
enforced The Appeals Chamber reversed the relationship between 
law and policy. Strong interests existed in the ascription of criminal 
responsibility to violations of the humanitarian law of war, regardless 
of whether the conflict was international or internal The 
“international community” had an interest in prohibiting violations 
The judgment then recited a large body of practice, including 
statements from military manuals, some domestic case law, ana 
resolutions of the UN. Security Council (the latter as evidence ot 
opinio juris) and concluded that 


[a]ll of these factors confirm that customary international law 
imposes criminal liability for senous violations of common 
Article 3, as supplemented by other general principles and 
rules on the protection of victims of internal armed confnc , 
and for breaching certain fundamental principles and rules 
regarding means and methods of combat in civil strife 

Finally, the judgment noted that the law °f the former 
and the tow of Bosnia made conduct, of which the accused was 
charged, criminal under their general law as well as 
implementing the Additional Protocols This was asuffici Council’s 
to any claim of retrospectmty about the U N Security oo 
decision on the Tribunal's judgment 89 
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character.” 90 violated the rule against retrospectivity insofar as it 
referred to internal conflicts. The claim was abandoned before the 
Appeals Chamber The Appeals Chamber confirmed that “it is by now 
a settled rule of customary international law that cnmes against 
humanity do not require a connection to an international armed 

conflict ” 91 

This limitation derived from the Nuremberg Charter and the 
Resolution reaffirming the Nuremberg Principles. Because the matter 
was no longer being contested, the Appeals Chamber had no need to 
delve into this question further, but it would not be surprising if it 
would need to return to it The category of crimes against humanity 
beyond the Nuremberg principles suffers from vagueness, legal 
uncertainty, and inconsistency in practice That another aspect of the 
formulation of Article 5 might fail the test of legitimacy because of a 
lack of specificity — ■‘‘imprisonment,” “other inhu m a n e acts, directed 
against any civilian population” — cannot be ruled out 

The conclusions on Article 3 do not shock, though they may 
surprise. A more obvious reading of Articles 2 through 5 of the Statute 
together was that they provided comprehensive coverage of the worst 
excesses of the Yugoslavian conflicts without serious overlap between 
them and with the least problems concerning the legal provenance of 
the various offences Articles 2 and S covering international conflicts, 
Article 4 covering genocide, regardless of the nature of the conflict, 
and Article 5 dealing primarily with acts committed in internal 
conflicts Only the last raised any difficulties about its legal status, 
and those problems were relatively insignificant given the U N 
Security Council's inclusion of the Nuremberg limitation m Article 6, 
although the inclusion of internal conflicts leaves some scope for 
argument. The Appeals Chamber’s approach provides more 
comprehensive coverage Indeed, as it recognised, Article 3, as the 
Appeals Chamber understood it, might have covered most of the 
conduct upon which it was likely to have to adjudicate. To reach the 
conclusion that it did, the Tribunal began by attaching great 
significance to the language of Article 3 and the intention of the U N 
Security Council members The analytical approach of the judgment 
allowed extraction of the maximum reach of Article 3, but ultimately 
everything turned on whether State practice supported the 
international criminality of serious breaches of the law of internal 
armed conflict 

The Appeals Chamber treated these questions more thoroughly 
than the IMT Referring to breaches of the Hague and Geneva 


90 Statute of the International Tribunal, art 5, cited in. S C Res 827, supra note 39, 
Annex 

91 Appeals Chamber Decision on the Defence Motion, supra note €0, para 141 
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Conventions, the IMT simply said “ftjhat violations of these provisions 
constituted crimes for which the guilty individuals were p unishable is 
too well settled to admit of argument ” 92 The obstacle facing the 
Yugoslav Tribunal was that some provisions of the Geneva 
Conventions do carry individual criminal responsibility as a 
consequence of their breach, implying that others do not However, it 
has been suggested that the "grave breaches” regime concerns mainly 
the establishment of a mandatory implementation regime, based on 
universal jurisdiction and the aut dedire, aut pumre principle 93 
International criminality is neither assured nor precluded by this kind 
of obligation. A straightforward adoption of the IMT’s statement 
might then suffice. The Appeals Chamber did provide some evidence 
of State practice to make the argument about (he rules which apply to 
internal conflicts It was appropriately done because the parties to 
internal conflicts commonly do not accept the legal equality of the 
contesting parties, which also characterises Inter-State conflicts 
There remains a mayor hurdle to surmount m order to establish that 
States have accepted not only obligations to limit governmental use of 
force when dealing with rebellion and insurrection, but also that State 
officials who ignore those standards should be internationally 
criminally liable The absence of an unqualified resolution of this 
matter in customary international law reflects the institutional 
immaturity of the international legal system In the absence of an 
international criminal court until now, the proposition could not be 
authoritatively tested 94 


IV Conclusion 

The U N Security Council Resolutions creating the Ad Hoc 
Tribunals for Yugoslavia and Rwanda indicate that the one place » 

, rimmal courts in the U N system is in support of the U _N Security 
Council's fimction of preserving and maintaining international 
and security We should recognise that this is the objective and 
expect that it will be best filled by creating international tnbuna“ 
identical with domestic criminal courts The decisions of the ^ 
Tribunal have demonstrated an awareness of this on _ 

extensive interpretation of the Articles on substantive J than 

nerhans a matter of progressive development, rathe 
crystallisation of tha law— and their functional approach 
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assessing the rights of the defence Of course, presently an experiment 
exists to see if the Tribunals can make an effective contribution to the 
discharge of the U N Security Council’s responsibilities 95 

Whether there is a place for a permanent criminal court is less 
certain. If the court is given a narrow jurisdiction, it may not 
command the support of a large number of States because it will not 
be able to do enough On the other hand, if it is given a wide 
jurisdiction, it may not command the support of a large number of 
States because it may be able to do too much It remains to be seen if 
there exists a community based on the cooperation of States which 
feels the need for the facility that the permanent court will provide, 
especially if it is required to approximate a national tribunal 96 

When first considering the various proposals for international 
criminal courts, the following human nghts adage may come to mind 
We have to start somewhere The development of, for instance, the 
system of the European Convention on Human Rights was hardly 
conceivable when the institutions were created forty-five years ago 
Might not the same thing happen with an international criminal 
jurisdiction given time and some successes’ For the time being, it 
remains doubtful that such a process will unfold 97 Esta blishing a 
legal and political international community in which the identification 
of criminal standards and the shared expectation that they will be 
made effective remains problematic 98 Unsurprisingly, the ILC is 
finding its “international community” projects difficult to bring to 
fruition The answer ir International criminal courts fit into the U.N 
system as instruments for the discharge of the U N Security Council’s 
role m maintaining international peace and security and should 
accordingly be fashioned in a way that makes them effective to do so 


95 There is no space here to consider the relationship between the prosecutor's 
powers and the powers of the U N Security Council when reaching a political 
agreement, including guarantees of immunity from prosecution before the Tribunal 
incompatible with decisions the prosecutor may already have taken The UN 
Security Council has made it clear that it expects the investigation of cnmes 
committed m the territory of Yugoslavia to go ahead with the improved cooperation of 
me authorities in the area as part of the Dayton settlement of the conflict m Bosma- 
aSoM(Wg5) SC ReS 1034,UN SCOR, 50th Sess, 3612th mtg, UN Doc 

96 The General Assembly has established a committee to draft a statute for a 
pennanent international criminal court at two sessions m March and August 1996 
UA Kes 50/46, UN GAOR, 50th Sess , U N Doc A/RES/50/46 (1995) 
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UNITED NATIONS LAW IN THE GULF CONFLICT 

By Oscar Schachter* 

This was written shortly after the gulf war of 1990-1991 came to an end The 
collective action taken under the aegis of the United Nations has been hailed as a 
vindication of international law and of the principle of collective security At the 
same ume, it has also been perceived by many as still another example of the 
dominant role of power and national self-interest in international relations A 
plausible case can be made for each of these views An optimist may conclude in 
the rosy glow of the desired outcome that law and power have happily converged 
m this case Even so, the massive devastation of civilian life during the war and the 
threat of renewed violence are troubling features The promise of a new world 
order based on the rule of law still seems far from fulfillment, but there is renewed 
hope that the UN Charter will be taken seriously as an instrument of collective 
responsibility 

The response of governments to the Iraqi invasion of Kuwait raised this hope It 
was evident that the governments acting through United Nations processes were 
mindful of the UN Charter and related general principles of law. Indeed, the 
consensus required for Security Council decisions and common action could not 
have been achieved unless they had been seen as legitimate measures under the 
basic compact But governments and political organs do not act like courts and are 
not expected to National interests and power are the important determinants of 
state action, especially in time of crisis Hence, the unfolding of the gulf conflict 
cannot be viewed as if it were solely a legal scenario Yet it is not unimportant that 
the governments referred to and applied the UN Charter They did so not as a set 
of constraints on action but, rather, as a basis for agreement on aims and means 
The Charter, it may be said, was seen as a resource, rather than as a restraint 

This article focuses mainly on the Charter provisions involved expressly or 
implicitly in the Secunty Council decisions My comments are designed to throw 
some light on the implications of those decisions for future action True, one 
should not expect an event as extraordinary as the gulf conflict to be repeated in 
the future. Yet, it is not unreasonable to expea that the features of the legal 
landscape revealed in that conflict will be of future significance 

The commentary that follows is presented under the following headings 
(I) The Implicit Affirmation of Article 2(4) of the Charter, (2) Nonforable 
Sanctions under Arucle 41 before and after Hosulities, (3) Collective Self-De- 
fome under Article 51, (4) The Applicability of Article 42, (5) The Place of 
Artrcle 48, (6) Special Agreements under Arucle 43, (7) The Humanitarian 
Rule of Armed Conflia, (8) Sovereign Rights and UN Authority m the After- 
math of the War, and (9) Collective Secunty as Ideal and Reality 

I The Implicit Affirmation of Article 2(4) 

On August 2, 1990, the UN Security Council was faced with the massive Iraqi 
invasion of Kuwait and the purported annexation This was the first ume since the 
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founding of the United Nations that the entire territory of a member state was 
forcibly annexed It was not the first time that a state used force to seek recovery 
of territory it claimed as its own 

The Council acted with unanimity to condemn the invasion It referred ex- 
pressly to Articles 39 and 40 of the Charter, thus bringing the matter under 
chapter VII and the power of the Council to impose mandatory measures The 
resolution demanded the immediate and unconditional withdrawal of Iraqi 
forces 1 It also called on both countries to begin "intensive negotiations" to re- 
solve their differences. The resoludon did not specify what those differences 
were, but presumably they included the territorial and financial claims Consider- 
ing that Iraq was asserting its sovereignty over the entire territory of Kuwait, the 
Council resolution might have seemed to be calling on Kuwait to “negotiate” a 
claim to its extinction This twist was surely not intended, but it is a reminder of 
the problem faced by the Council in seeking a peaceful solution to a conflict At 
that stage the Council would normally wish to avoid legal judgments and leave 


room for negotiations 

It is surprising, however, that the Council did not condemn the invasion as a 
violation of Article 2(4) and an act of aggression aearly.it was both YetCouncil 
Resolution 660 determined only that a breach of the peace had occurred, a find- 
ing sufficient to apply measures under chapter VII Why was there not a finding of 
a violation of Article 2(4) or explicit reference to aggression? Even the second 
resolution, 1 adopted four days after the first, did not explicitly refer to Article 2(4) 
or aggression, although it did refer to the right of self-defense as applicable in 
response to the Iraqi attack and it also unposed sanctions under Article 41 To be 
sure, the statements made in the Council by governmental representauves and 
those made by political leaders left no doubt that they considered Iraq’s action as 
aggression and a violat.on of Article 2(4) I would not therefore attnbuteany legal 
significance to the omission of these conclusions from the resolutions Thcmm'- 
sion may only have reflected the hope of some members of the Council that Iraq 
would be more likely to negotiate if it were not expressly condemned tor tne 
"supreme crime” of aggress ” 11 Thu omission may also have facilitated the dea 
sion-makmg process in the Security Council b „ 

Iraq’s claim to Kuwait as “lost” Iraq, territory was not ^ 

of the Council as a legal justification for the invasion Thispomtusignifirant 
other invading states have justified their use of fora as M °“ 
the territory invaded was then- own For example, India said in 1961 1 
™ "no legal frontier” between it and Goa because the latter territory had been 
under the ^llegal domination” of Portugal for 450 years and consequ J 
h arm -.d takeover by Indian troops was legal s Similarly, Argentina ha g 

ISO years and therefore that its use offeree m 1982 to recover tneis a ^ 
■VlMefensc ” 4 Although the Argentine position “ove 
rity Council, it received support from several states, especi y 
territorial claims 
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In view of the persistence of irredentist claims, the Council’s unequivocal rejec- 
tion of Iraq’s claim is likely to be recalled in the future It affirms that armed force 
may not be used to change the existing boundary of a state even if that boundary 
was established unjustly or by conquest The unanimity on this issue of principle 
strengthens its force as an interpretation of Article 2(4). The Council underlined 
its position in this regard by its decision m a later resolution "to guarantee the 
inviolability” of the intemauonal boundary between Iraq and Kuwait, which had 
been agreed to by the two states in I963. 5 

II Nonforcible Sanctions under Article 41 

The Security Council acted with unprecedented speed to impose a trade and 
financial embargo on a defiant Iraq Only four days after the demand for immedi- 
ate withdrawal, the Council, noting Iraq's failure to comply, decided to require 
mandatory sanctions of a comprehensive character.® There was never any ques- 
tion of its legal authority to do so Article 4 1 , though not mentioned in the resolu- 
tion, clearly empowered the Council to take measures not involving the use of 
force to give effect to its decisions and to call on all members to apply such 
measures The Council decision (not simply a recommendation) was legally bind- 
ing under Article 25 of the Charter 

Article 41 is open-ended, it does not list all the measures that the Council may 
take under its authority It does mention the complete interruption of economic 
relations and of air, sea and other means of communication The Council acted 
accordingly Resolution 661 required all states (not only member states) to ban 
imports to, and exports &om, Iraq and Kuwait It barred the transfer of funds to 
Iraq and Kuwait and, in effect, required a freeze on the bank accounts affected. 
These sweeping sancuons were required notwithstanding any prior contract or 
license Exceptions were made to provide for medical supplies and foodstuffs in 
strictly humanitarian circumstances 

A committee of the Council was set up to monitor the implementation of the 
resolution through reports of states on actions taken by them A few weeks after 
the embargo resolution, the Council found that Iraqi vessels were still being used 
to export oil Alarmed by this, the Council called on the states “co-operating with 
the Government of Kuwait" that had maritime forces in the area to use such 
measures as might be necessary "to halt all inward and outward maritime shipping 
in order to inspect and verify their cargoes and destinations and to ensure strict 
implementation" of the embargo decision 7 This resolution was understood to 
authorize states to use naval force to halt the shipping in question. The only 
previous example of use of force authorized by the Council in regard to an em- 
bargo was a specific authorization to the United Kingdom to use naval force to 
block a particular vessel from delivering oil to Mozambique that was destined for 
Southern Rhodesia in violation of the embargo against the regime of that 
territory * 

The Council’s embargo of Iraqi trade was later augmented by Resolution 670, 
which ordered all states to deny permission to any aircraft destined for Iraq or 

nooii^ 0 0®®!)* adopted April 3,1991, after the Gghting ceased It u repnnltd m 39 1LM 846 
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Kuwait to overfly their territory except where the United Nations had given prior 
approval, 71\e resolution also included provisions to strengthen compliance with 
the economic sanctions It authorized the Council's sanctions committee to con- 
tinue monitoring the air embargo and also to continue gathering information 
from all members on their measures regarding trade and financial aspects of the 
embargo ' 

In connection with the embargo, the Council took account of Article 50 of the 
Charter 10 That article provides that any state which finds itself confronted with 
special economic problems arising from preventive or enforcement measures 
taken by the Security Council shall have a nght to consult the Council regardmga 
solution of those problems. This “relief" provision was invoked by twenty-one 
states that had suffered from the trade embargo 11 They included oil-importing 
countries dependent on Iraqi oil and countries that made substantial exports to 
Iraq and Kuwait It also was invoked by countries that had many migrant worken 
in Kuwait and were heavily dependent on them for financial remittances Recom- 
mendations of the Council’s committee on sanctions urged states to increase finan- 
cial and development assistance to the countries injured by the embargo The UN 
specialized agencies and other international organizations were also asked to in- 
crease their aid to those countries The Council did not arrange for any direct 
financial reimbursement to the claimant countries, but it declared that Iraq is 
hable to pay compensauon for damage to Kuwait and other countries in connec- 
tion with the invasion and occupation ’* As a condition of the cease-fire, Iraq 
accepted m principle its liability, as required by the Council IS . 

Probably the most controversial issue faced by the Council during the gult 
conflict was whether the sancuons under Article 41 would prove to be adequate to 
achieve the Council's objective After the first two months, it was evident that tne 
embargo was largely effective, particularly in stopping Iraq's oil exports and in 
cutting off the supply of significant imports of a technical and 
There appeared to be little doubt that the Iraqi economy was substantially dam- 
aged However, it was much less clear whether such damage, two ,f con “"“ ’ 
would bring about the demanded change in policy on the partof thelraqi Reader; 
2p and. if so. when The United States Government concluded by November 
1990 that military action would probably be required to compel 
from Kuwait. It persuaded most of the other Council members to support a reso 
non authorizing the states cooperating with Kuwait to take the neces ®^_ 
uphold and implement the prior resolutions and to ^ t0 ™P“ C jggf ^“A d 
the area 14 This authorization was to be effective on January 16, 199 ■ J*. 

not comply by that date The two membera of the Council opposed wtheresolu 
tton (Cute and Yemen) questioned its validity on the ground tot die Coun 
authorized the use of force without deteimmmg that the Article 41 sanctions 
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would be inadequate In their view; that determination was required when force 
was authorized under the terms of Article 42 15 
There are two possible answers to this point One is that Article 42 was not 
being applied, this issue is examined below The other answer is that even if 
Article 42 was applied, the Council discussion showed that members considered 
that the economic sanctions would not be adequate to achieve the withdrawal of 
Iraq Whether this supposition was well-founded can only be a matter of specula- 
tion inasmuch as armed force was used on January 16, 1991 
The end of the hostilities and the Iraqi withdrawal did not bnng an immediate 
end to the sanctions under Article 41 The Security Council decided to maintain a 
selective embargo in order to ensure compliance by Iraq with all the conditions in 
the resolutions The resolution adopted by the Council m April 1991 called for 
the acceptance by Iraq of a great number of conditions imposed by the Council as 
a basis for a formal cease-fire 14 The sanctions under Article 41 were modified to a 
limited extent, in particular to allow the import of food and material for certain 
essential civilian needs and humanitarian purposes The export of petroleum and 
petroleum products would be permitted to the extent necessary to meet claims on 
Iraq and the cost of imports 

The conditions imposed on Iraq in the resolution fell broadly into three catego- 
ries One related to Iraq's military capabilities It required Iraq to destroy all 
chemical and biological weapons and all ballistic missiles beyond a limited range. It 
also demanded that Iraq agree not to acquire or develop nuclear weapons and to 
place all nuclear-weapons-usable material under the exclusive control of the Inter- 
national Atomic Energy Agency It funher required that Iraq agree to an interna- 
tional commission that would inspect weapon capabilities and supervise the de- 
struction or removal of those prohibited A second category of conditions related 
to the liability oflraq for loss and damage to foreign governments, nationals and 
corporations as a result of the invasion and occupation of Kuwait. Specific refer- 
ence was made to environmental damage and the depletion of natural resources 
The resolution called for a fund to pay compensation claims and for a mechanism 
to determine the appropriate share to be contributed by Iraq, based on the value 
,tS P etro * eum “ports and the needs of its economy A third category of items in 
the resolution related to the boundary between Iraq and Kuwait (discussed in the 
previous section) and to the deployment of a UN observer unit to establish condi- 
tions for the withdrawal of the coalition forces from Iraq Other provisions in the 
resolution related to the repatriation of Kuwaiti and third-country nationals and 
to a commitment against terrorism Some of the provisions of this resolution are 
reminiscent of terms of such treaties of peace as the Versailles Treaty 
, T J 1C A P nI 1991 resolution is probably the most complex decision ever adopted 
by the Council Its implementation requires a number of administrative and insti- 
tutional measures by the UN Secretary-General, as well as by national govern- 
ments and international bodies From the standpoint of the Charter and, in partic- 
ular, of Article 41, the resolution shows that economic and other nonforcible 
sanctions may be a means for enforcing UN requirements that extend beyond 
repelling aggression or ending hostilities Iraq accepted the conditions while pro- 
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testing that the sanctions were illegal and unfair 17 Neither Iraqi contention is 
persuasive Article 4 1 expressly allows for sanctions to give effect to the Council's 
decisions taken under chapter VII Such decisions must of course fail within the 
terms of Article 39 and therefore within the broad aim of maintaining or restoring 
peace and security In this case, the Council's decisions rest in part on the premise 
that the measures taken serve to maintain the peace by reducing the military 
capabilities of a state that has been guilty of aggression and may be a continuing 
threat to international peace and security Other provisions, particularly those on 
compensation for loss, are measures reasonably related to the establishment of a 
just peace in keeping with international law While those measures go beyond the 
original demands for Iraqi withdrawal, the Council had ample reason to take such 
action as part of the restoration ofpeaceandsecuntymthe area It is hard to take 
seriously the claim of an aggressor that its sovereign rights are violated by re- 
straints on its military capability or by requiring it to pay for damage it caused A 
distinction might have been drawn, in respect of reparations, between the heavy 
responsibility of the Iraqi leaders and the burden of reparations on the people as a 
whole One would expect this issue to arise when reparations are actually imple- 
mented 


III Collective Self-Defense under Article 5 1 

The legal concept of collective self-defense was invoked in the gulf conflict 
almost immediately after the invasion by Iraq Kuwait requested the aid of other 
countries and steps were taken by the United States, the United Kingdom and 
Saudi Arabia to lend assistance The Security Council in its Resolution 661, 
which, as we saw, adopted sanctions under Article 41 , also included in its pream- 
ble a paragraph that affirmed "the inherent right of individual or coflective self- 
defence, in response to the armed attack by Iraq against Kuwait ' 

This was the first time the Council recognized in a resolution that the ngnt o 
collective self-defense applied m a particular situation It is interesting that the 
Council did so in the same resolution m which it adopted economic sanctum 
Presumably, the members did not consider at the time that measures of se 
fense were inconsistent with, or terminated by, the Council s nonforable san 

nons I will return to this issue below . 

In affirming the applicability of collective self-defense m the gulf situation, th. 
Council recognized (again by implication) that third state had die "gh‘» 
force to aid Kuwait, even though those states themselves had not 
and had no treaty or other special links with Kuwait as CcU 

tance because earlier legal commentary by respected scholars such as Bowettan 
Kelsen had suggested a contrary position 19 The Council s affim.a»on^ pp° 

case since Kuwait had expressed its desire for assistance 
» response to Resolution 687 „ . UN Doc S/22456 (Apr II. 1991) 
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While die Council’s affirmation of the right of collective self-defense was not 
legally required, it served to bolster the case for naval action against Iraq to 
enforce the embargo It also supported the contention that it would be legitimate 
for the third states to use force, if necessary, against Iraq to compel its withdrawal 
Since there had been an armed attack, the only additional requirements would be 
the conditions imposed by general international law — namely, that the self-de- 
fense measures would be necessary and proportional to the end sought 21 The 
determination of those conditions would be left, in the first instance, to the states 
resorting to self-defense, but the Council could, if it so decided, order termination 
of the self-defense measures 


The right of collective self-defense, however, came into question a few weeks 
after the Untted Nations imposed the sanctions under Article 41 The perception 
that such sanctions were not likely to bring about an Iraqi withdrawal had led to 
proposals for military action The United States, the United Kingdom, and some 
other governments considered that such action would be permissible collective 
self-defense, based on the necessity to compel the aggressor to withdraw uncondi- 
tionally As against this position, it was argued by other governments and some 


international lawyers that the right of self-defense no longer applied when the 
Security Council had adopted measures it considered necessary to repel the armed 
attack 22 This argument rested on the language of Article 5 1 , which safeguarded 
the right of self-defense "until the Council has taken measures necessary to main- 


tain international peace and security " If these words are taken literally, the right 
of self-defense would be overridden whenever the Security Council adopted 


measures considered necessary in case of an armed attack on a state This would 
be an implausible — indeed, absurd — interpretation. A Council decision that calls 
on an invader to withdraw and to cease hostilities is certainly a necessary measure, 
but it could not be intended to deprive the victim state of its right to defend itself 
when the invader has not complied with the Council's order. A reasonable con- 


struction of the provision in Article 51 would recognize that the Council has the 
authority to adopt a measure that would require armed action to cease even if that 


action was undertaken in self-defense However, this would not mean that any 
measure would preempt self-defense The intent of the Council as expressed in its 
decision would determine whether the right to use force in self-defense had been 
suspended by the Council 

In the Iraq-Kuwait case, the principal argument that collective self-defense was 
superseded by Council action relied on the fact that the Council had adopted 
mandatory economic sanctions under Article 41. It was obvious that such eco- 


nomic sanctions were adopted in the hope that they would be effective m bringing 
about the withdrawal of Iraqi forces While this was the hope, the resolutions 
contained no indication that self-defense rights were meant to be terminated by 
the adoption of sanctions Indeed, the very resolution, No 661, that first adopted 
the economic sanctions included the preambular paragraph, referred to above, 
affirming rights of individual and collective self-defense The adoption of sanc- 
tions and the simultaneous affirmation of self-defense are surely inconsistent with 
an intention to bring an end to self-defense measures It is, however, fair to say 
that the Council discussions showed that the Council members desired economic 
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sanctions to be used in lieu of military measures On the other hand it was made 
dear by some participating states, notably the United States and thTlWi kw 
dom, that the failure of economic sanctions might make it necessary to resort in 

under , A ” Icl f 51 111 to® v «w. no further auttaSatwn by the 
Council was required if collective self-defense proved to be necessary 
Significantly, no government contested the ultimate right of the Coun c il to 

P.™ h ’ b “jf r m,],ta 7 actJon b Y « ‘ > at «. even if defensive Article 51 is entirely cle£ 
that self-defense claims are subject to the Council’s authority. The Counal may 
order a claimant to cease military action even if that action was legitimate defense* 
However, a decision of that character would need the unanimous concurrence of 
the permanent members, hence, it could not be adopted over the objection of one 
or more of those members In the gulf case, the Council would not have been able 
to adopt a resolution terminating or suspending the right of self-defense as long as 
a permanent member opposed that proposal 85 
The controversy over preemption ended when the Security Council adopted 
Resolution 678 on November 29, 1990, authorizing the states cooperating with 
Kuwait to use “all necessary means to uphold and implement" the Council's reso- 
lutions iflraqdidnot unconditionally withdraw on or before January 15, 1991. It 
was amply clear that necessary means included the use of armed force to bong 
about Iraq's withdrawal and compliance with other provisions of the twelve resolu- 
tions adopted between August 2 and November 29 As of January 16, Resolution 
678 was treated as the legal basis of the large-scale military action by the coalition 
of states that brought about the defeat of Iraq at the end of February 1991 and its 
withdrawal from Kuwait 


The precise Charter basis of Resolution 678 was somewhat uncertain The 
resolution itself declared that the Council was acting under chapter VII, but it did 
not specify which article of chapter VII It thus left several possibiliues open to 
conjecture One was that chapter VII in general provided an adequate legal basis 
Another view was that a resolution authorizing armed force necessarily came 
within Article 42 and had to meet the requirements of that article Still a third 
position was that the authorization came properly within the scope of collective 
self-defense and that the Council was exercising its authority under Article 51 
(which is also in chapter VII) 

A good case can be made for this latter position I will comment on it here and 
leave for later discussion the applicability of Arucles 42, 48, and 43 One reason 
for treating Resolution 678 as felling within Article 51 is that it authorized the 
group of states identified as cooperating with Kuwait in resisting the invasion to 
take the necessary means to achieve the objectives previously declared by the 
Council and, in addition, to restore peace and security in the area It is significant 
in this respect that the Counal did not decide that the armed forces of the cooper- 
ating states were to be placed at the disposal or under the control of the Security 
Counal No United Nations command was set up, no reference was made to a 


** h has been suggested that if a proposed resolution authorising force such as 678 had been vetoed, 
collective self-defense action would have been barred Sa ME O'Connell, Enfmm$ tkPrthMttf' 
At Vir cj Foret Tht UN’s Response to Iraq's Invasion tfKwwl, IBS III U LJ 4BS, 47S (1991) Tim 
suggestion u dearly wrong It does not make sense to conclude that failure of the Council to endow 
action by a stale should tor that action when it b otherwise permuted by the Charter and mtemaw™' 
law A veto can obviously prevent a Council decision and therefore Nock the Counal from prohisug 
man But a veto oTa resolution that would approve or authorise otherwise permissible action eamw 
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United Nations force or to use of the UN flag These were features of the UN-au- 
thorized force in Korea, their omission here is further evidence that the Security 
Council intended to leave the choice of means, timing, command and control to 

the participating states w ... 

It may be asked why a new resolution was required when the Council had 
already affirmed the right of collective self-defense soon after the invasion More- 
over, collective self-defense action did not require Council approval or authoriza- 
tion, member states were free anyway to use force against the aggressor within the 
limits of self-defense However, the resolution served the political purpose of 
underlining the general support of the United Nations for the military measures 1 
Iraq did not withdraw before January 16, 1991 54 In addition, the resolution, 
supported by all of the cooperating states committed to collective action, clarified 

the objectives of the collective defense action 

Considering the action of the United Nations and the coalition as legally within 
collective self-defense calls For some further comment To characterize the mili- 
tary action as collective self-defense rather than as a United Nations action does 
not imply that the use of force was wholly a matter of discretion for the cooperat- 
ing states, nor does it mean that the Council lacked authority to place limits on the- 
military action Article 51 expressly recognizes that, in cases of self-defense, the 
Council retains the authority and responsibility to take such action as it deems 
necessary to restore international peace and security This language makes it clear 
that the Council may decide on the limits and objectives of the military action 
authorized as collective self-defense. 

Resort to collective self-defense (jus ad bellum) is also subject to requirements of 
necessity and proportionality, even though these conditions are not expressly 
stated m Article 5 1 Both requirements were discussed in the Security Council and 
by the governments concerned for several months Indeed, the length and inten- 
sity of the open debates on these issues are without precedent in international 
bodies One important issue — already noted— was whether economic sanctions 
would be effective enough to make military action unnecessary or excessively 
costly in human lives and material. Though these issues were (and remain) contro- 
versial, the conclusions reached by a majority of the Council and reflected w its 
authorization to use armed force may be regarded from the legal standpoint as an 
authoritative determination of “necessity” by the competent international organ 
acting on behalf of the enure United Nauons 

It is worth noting that the debate in the Council and elsewhere on whether the 
use of force was “necessary” self defense took a direction rather different from 
the way the issue had previously been discussed by mtemauonal lawyers The 
argument advanced by opponents of the use of force contended, as noted above, 
that the economic embargo would prove to be effective m due course, hence, m 
their view, force was not required as a matter of self-defense The debate then 
centered on whether that contenuon was well-founded 

The criterion of necessity thus debated is quite different from the view 
previously accepted that an illegal armed attack on a large scale is in itself suffi- 
cient to meet the requirement of necessity for self-defense Thus, when the Japa- 


Many government* supporting action against Iraq regarded it as important for domestic political 
reasons to have UN authorization See T Fnedman, Alim Tell Baker Use of Forte Needs U N Backing, 
N Y Times, Nov 8, 1990, at AI4, col I The UN resolution authorizing force *ras probably of 
decisive importance in obtaining U S congressional approval 
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nese attacked Pearl Harbor or when the Germans invaded Poland to begin World 
War II, it was taken for granted that armed self-defense by the victim states met 
the requirement of necessity The possibility that an economic blockade might 
cause the aggressors to turn back was not seriously considered to be a legal reason 
for denying the right of self-defense Admittedly, there might be prudential rea- 
sons for concluding that peaceful means in lieu of armed force would be sufficient 
to redress the wrong of an armed attack But to introduce this possibility as a 
ground for concluding that armed self-defense against an attack or invasion is not 
"necessary” until peaceful means arc sought and found unavailing would radically 
change the prevailing view of self-defense J! It is unlikely that states will move m 
that direction under existing international conditions 


IV The Applicability of Article 42 

It has generally been assumed that the Council's authority to apply armed force 
under chapter VII can only be found ut Article 42 This assumption was also 
evidenced in statements made by some of the Security Council members This is 
not surprising For one thing, Article 42 is the only provision m the Charter that 
expressly empowers a UN organ "to take action by air, sea, or land forces" as may 
be necessary to maintain or restore international peace and security Moreover, 
Article 39, the "basic" provision of chapter VII, authorizes the Council to “decide 
what measures shall be taken in accordance with Articles 4 1 and 42, to maintain or 
restore international peace and security " A reasonable inference is that if the 
Council decides on measures, they should be under either Article 41 (i e , not 
involving force) or Article 42 (if military action is taken) “ Hence, if Resolution 
678 is a “measure decided on” by the Council involving armed force. Article 42 

would necessarily apply , . ... 

The argument is not entirely compelling Although Article 42 is the only 
Charter article that expressly empowers a UN organ to take action by arm 
force, it does not follow that other provisions may not also apply This point was 
made by the International Court of justice in its advisory opinion in the Expwu 
ease The Court then rejected the argument that the armed force authorized by 
the United Nations in the Middle East and the Congo had to be based on 
42 It declared, "The Court cannot accept so limited a view of the powers o 
Security Council The Court’s Delphic comment does 

alternative article, but it suggests that the Council could act on » hbemlcor^ 
non of ns authority derived from its general powers tomamwmwdresto 
international peace and security On that approach, H the reference to ctapt^TO 
ut Resolution 678 would call for no further specification As in die case o xomm 
sual peacekeeping operations, the Council would draw on the broad language 
the Charter provisions 

United Nation., m a "«nota^ uX Art.de i!d.d Ml ?«*">' 
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There are, of course, advantages to constitutional interpretation of such flexibil- 
ity in cases where decisions are generally acceptable On the other hand, invoking 
UN authority for coercive armed force touches an especially sensitive area, often 
with far-reaching effects Confusion or uncertainty about die precise legal basis 
may well create friction By avoiding reference in Resolution 678 to any particular 
article of chapter VII, the Council left the matter in doubt, gtvtng nse to questions 
of authority that may require specific legal grounds One hypothesis, suggested 
earlier, is that Resolution 678 is more compatible with an authorization of collec- 
tive self-defense than with a conception of die Council as itself taking action by air, 
sea or land forces There is no reason to doubt that the Council has authority 
under Article 51 to express approval of collective defense actions in a particular 
case This may not be incompatible with Article 42 since ijs terms are flexible, 
allowing for a variety of actions 

To put it in another way, Resolution 678 may be read as consistent with both 
Article 51 and Article 42 In regard to the latter, the Council's resolution is an 
example of "action" taken by the Council involving the use of military forces The 
word “action” does not have to mean that those armed forces are under the 
control or command of the Council That such command and control was con- 
templated under other articles of chapter VII should not be read into Article 42 
Recognizing Article 42 as a relevant source of authority together with Article 51 
would not in itself enhance the Council's authority over the armed forces It 
should not be forgotten that Article 5 1 gives the Council full authority and respon- 
sibility in cases of self-defense to take measures to maintain and restore interna- 
tional peace and security 

To be sure, the use of the term "action" m Article 42 may mean "enforcement” 
in a mandatory sense rather than an authorization But even if Article 42 allows 
for mandatory "action,” this should embrace the lesser power to recommend or 
authorize action *® It does not make sense to require a mandatory decision where a 
recommendation or authorization would suffice to achieve the desired action 
If we assume that the Council's Resolution 678 is also a form of “action" within 
the meaning of Article 42, the question arises (as it did in the Council) whether the 
conditions of that article have been met One such condition is that the Council 
slall have made the determination required in Article 39 The Council did so 
when in Resolution 660 it found that a breach of the peace had occurred It also 
took provisional measures under Article 40 when it ordered withdrawal and nego- 

Artide 42 requires that the Council, before acting under that article, "consider 
that measures provided for in Article 41 would be inadequate or have proved to 
e inadequate " At least two members of the Council argued that the Council 
never did decide that the sanctions under Article 41 would be inadequate, conse- 
quently, they questioned the legal validity of Resolution 678 While it is true that 
e ,^°“ na * ^ n ot formally declare the inadequacy of the economic sanctions 
under Arucle 41, the debates indicate that several members believed that the 
sanctions would prove to be inadequate to bring about a withdrawal by Iraq 
oreover, it is nbt unreasonable to infer that the Council decision authorizing the 
operating states to use force (“all necessary means") impliedly recognized that 
notions would not prove adequate to compel Iraqi withdrawal The defiant 
position taken by the Iraqi regime even after six months of sanctions added sup. 

” H Kzlseh, suprc note 19, at 756 


"SC Res 660 (1990 ), supra note I 
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port to the belief that military action was needed to bring about its compliance 
Whether a longer period would have been effective remains conjectural, but there 
is no doubt that the Council had the legal right to decide on the need for military 
action 


V. The Place of Article 48 

Another relevant Charter article in chapter VII is Article 48, which imposes an 
obligation on members to take action required to carry out the decisions of the 
Council, "as the Council may determine " Article 48 is a key article m chapter 
VII It implements the enforcement measures decided upon by the Council by 
giving the Council the right to impose a duty to act upon some or all member 
states It is more specific than Article 25, which provides generally that members 
have agreed to carry out decisions of the Council, Article 48 centralizes within the 
Council the power to determine which members shall take action required by 
Council decisions under chapter VII Hence, the mandatory decisions by the 
Council in the gulf conflict are covered by Aruele 48, whether or not it is men- 
tioned. 31 For example, the sanctions not involving force imposed by Resolution 
661 under Article 41 are given obligatory effect by Article 48 Article 4B is 
particularly applicable where the Council requires action by a given state orgroup 
of states Presumably, that is why the Council referred expressly to Article 48 (as 
well as to Article 25} in its Resolution 670, which prescribed action m regard to air 
transport and freezing of assets by states in a position to take such action 

Article 48 was not applicable, however, to the use of armed force authorized by 
the Council in Resolution 678 For n was clear under that resolution (as well as 
under Resolution 665 on the naval blockade) that the military measures were not 
required action Hence, by its terms Article 48 did not apply to such permissi 
action, whereas it did apply to the mandatory economic and transportation em- 

ta Articte48 is also significant as the basis for the binding character of 
cil’s that imposed conditions on Iraq to be earned out after the cease- 

fire, in particular in Resolution 687, discussed earlier. 1 hes e con dmons we 
acceptedby Iraq, obviously under duress, but they are obligatory by virtue o 
Articles 48 and 25, irrespective of Iraq’s “acceptance ” 

VI Special Agreements under Article 43 
It has been suggested that the resolution authorizing force isincompaUblewith 
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Conference” and was often expressed by commentators on the Charter 54 On the 
other hand, no explicit language in Article 42 or in Articles 43, 44, and 45 (which 
refer to the special agreements) precludes states from voluntarily making armed 
forces available to carry out the resolutions of the Council adopted under chapter 
VII 54 The voluntary response to the resolutions m the Korean action is in point 
In that case, sixteen states provided’ armed forces and military facilities to assist 
South Korea in repelling the North Korean aggression * They did so in response 
to a recommendation, and no legal argument was made by any government that a 
mandatory decision was necessary 

Article 43, though drafted in obligatory language, has never been applied 7 he 
Security Council has not taken the initiative to negotiate such special agreements, 
though Article 43 requires that this be done “as soon as possible.' It dots not 
appear that any member state has ever requested such a negotiation In effect. 
Article 43 has become a dead letter Even when a majority of UN members 
(including the United States) emphasized the need for states to make armed forces 
available for service under the United Nations aegis, they did not urge recourse to 
Article 43 agreements Thus, the General Assembly adopted resolutions during 
the Korean War that recommended that “each Member maintain within its na- 
tional armed forces elements so trained, organized and equipped that they could 
promptly be made available, in accordance with its constitutional processes, for 
service as a United Nations unit or units, upon recommendation by the Security 
Council or the General Assembly ” s7 It is not surprising, of course, that at that 
ume no consideration was given to agreements negotiated by the'Secunty Coun- 
cil, then hopelessly split by the Korean action and more generally by the Cold 
War The Collective Measures Committee, set up by the General Assembly in 
1950 to consider means of strengthening collective military action, reported on 
various proposals but did not suggest any use of Article 43 ** Whatever measures 
were considered (including stand-by forces and even a "reserve” of individual 
volunteers) were not linked to the agreements under Article 43 The underlying 
premise was that if member states supported use of armed force under the United 
Nations, they would be expected to provide the means without legal compulsion 

The feet that Article 43 agreements have not been concluded and have not 
been found necessary for military measures does not mean that the article is 
devoid of present interest One implication of the article is important It makes 
clear that member states cannot be legally bound to provide armed forces unless 
they have agreed to do so It thus affirms a limitation on the authority given to the 
Council by Article 42 and by Articles 48 and 49 True, this important point rests 

11 See interpretation in Report on Chapter VIII, Section B, Doc 881,111/5/46, 12 UN’CIO Docs 
502, 508 (1945), yuotrt m H Kelsen, i u/m note 19, u 758 

M S« u Goodrich fc A Simons, The United Nations and the Maintenance of Interna- 
tional Peace and Secumtv 598-405 (1955), H Kelsen, jupra note 19, at 756, K P Saxsena, 
The United Nations and Collective Security 95 (1976) In 1948 UN Secretary-General Lie 
aim stated that action under Article 42 required ihe agreements under Article 45 See S UN GAOR, 
pi 2, Annexes, at 10,, UN Doc A/656 (1948) 

“SerD W Bowett, United Nations Forces 277 (1964), L Sohn, The AvlAomj of the United 
Nohow to EjioMuh and Momlorn o Permanent Font, 52 AJ1L 230 (1 958) 

“ See D w Bowett, supra note 35, at 30-59 

"GARes 377 (V), para. 8 (Nov 3, 1950), GA Res 503 (VI), para 2(Jan 12, 1952) (to the tame 
effea) 

3t Report of the Collective Measures Committee, 7 UN GAORSupp (No 17), UN Doc A/2215 
(1952) 
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on an inference, not express language However, there is added support m the 
legislative history of the Charter and m the process of ratification for concluding 
that the Security Council may not impose an obligation on a member state to make 
armed forces available unless that state has agreed to do so through a special 
agreement with the Council 59 

VII. The Humanitarian Rules of Armed Conflict 

An especially tragic aspect of the gulf war was the extensive destruction of 
civilian lives and property that resulted from the coalition's aerial bombing and 
long-distance missiles Critics of the war, and not only critics, have called attenuon 
to apparent violations of the prohibitions in the international law of armed con- 
flict against causing disproportionate and unnecessary suffering to noncombat- 
ants International lawyers, faced with cynicism, are not likely to be comfortable ai 
reviewing the events 

It is worth noting that no government in the coalition and no military com- 
mander suggested that the aggressor state or its inhabitants should be denied the 
protections of the law of armed conflict Such suggestions have not been lackmgin 
the past For example, the prosecution m the International Military Tribunal in 
the case against Nazi leaders at Nuremberg argued that the criminal behavior of 
the defendants meant that their actions could not be regarded as legal warfare and 
therefore must be considered to be common crimes such as murder, theft, and the 
like 99 This argument was not accepted by the Tribunal But from ume to time it 
has been suggested that armed forces resisting aggressors were not fully bound by 
the requirements of thcjw in belle In 1952, during the Korean War, some doubt 
was expressed by a committee of the American Society of International Law that 
the laws of war were "fully applicable” to a United Nations force opposing an 
aggressor 91 The committee suggested that the United Nations should not ted 
bound bv all laws of war but should select those rules that "fit its purposes 
contrast, the Institut de Droit International concluded in 1 971 after some y ears 0 
study and debate that UN forces engaged in hostilities, even if against an aggres- 
sor. must comply in all circumstances with the humanitarian rules armed con- 
fhet including the rules for protection of civilian persons and property Whi 
£ conSusmn Concerned UN forces, it would surely apply equally to nauona. 

f °The cSon forew^nthe gulf war expressed no doubt as to 

committed or ordered such grave breaches « However, ,t was never suggested by 
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any responsible authority that violations by Iraq, however serious, would release 
the coalition forces from their obligations under the law of armed conflict 
Questions were raised m the Council and the media as to whether the bombing 
by the coalition forces of Iraqi civilian dwellings and facilities violated the law's 
proscriptions of indiscriminate or excessive (disproportional) attacks The military 
leaders of the coalition responded that only sites of military significance were 
targeted, but they acknowledged that heavy “collateral damage" affecting civil- 
ians had occurred Some of that damage evidently resulted from inadequate in- 
formation or error and involved the unintended destruction of noncombatant 
personnel and civilian dwellings More important was the strategic bombing 
aimed at the infrastructure that supports military capacity such as power plants, 
bridges, roads, communications Such bombing predictably devastated civilian 
life A United Nations survey after hostilities ended found that most means of 
modem life support in Iraq were destroyed or rendered “tenuous," including 
food supply, water purification and other essentials 49 The enormous devastation 
that did result from the massive aenal attacks suggests that the legal standards of 
distinction and proportionality did not have much practical effect 
The international law issues raised by the aenal bombings of Iraq are too com- 
plex to be discussed here m any depth Nonetheless, some observations can be 
offered As we noted earlier, the separation of the jus ad helium and the jus in hello 
has been implicitly affirmed in the specific sense that responsibility under the 
former was not considered to affect the position of the parties under die latter, all 
are equally bound, aggressor and defender alike Second, all parties accepted m 
pnnciple the customary law rule of “distinction,” that is, noncombatant protec- 
uon 4 4 All agreed that armed force may be directed only against military Direc- 
tives However, the hostilities revealed how difficult it can be to make a sharp 
separation between the mihtary targets and civilian objects, especially in an indus- 
trial society where their commingling is widespread The proposed lists of lawful 
targets, beginning with the 1923 Hague Air Rules and including the more recent 
enumeration in the authoritative commentary of the International Committee of 
the Red Cross, mention structures and installations that may serve, in some cir- 
cumstances, both military and civilian objectives 47 No matter how “smart" the 
bombs may be, when they destroy a power plant partly serving military needs, 
civilian life is also likely to be profoundly damaged The attempt of Protocol I of 


S«UN Doc S/22366 (Mar 20,199l)(Reponof5cctelary-Gcnerarsmisnontoassesshuinanitar- 
■an needs) 

Artttk 48 ot Protocol 1 Additional to the Geneva Conventions of 1949 provides “In order to 
™“*rr respect for and protection of the civilian population and civilian objects, the Parties to the 
eonlhci shall at all time* distinguish between the civilian population and combatant* and between 
aw an objects and military objectives and accordingly shall direct their operations only against mih- 
“ry objectives ” Protocol Additional to the Geneva Convention* ofI2 August 1949, and relating to 
,iurr lea,on °f vicums of mternauona! armed conflicts, opened Jbr signature Dec 12, 1977, 1126 
UNTS S, repnnltd m 16 ILM 1391, 1412(1977) 

fundamental pnnciple is generally accepted and regarded as customary law See T Meron, 
human Rights and Humanitarian Norms as Customary Law 62-70 (1989) 

Hague Rule* of Air Warfare, drafted December 1922-February 1923, m The Law of Armed 
. 207 Schindler fcj Toman Sd rev ed 1988), Commentary on the Additional 

Sandr^ OF 1977 to the Ceneva Conventions of 12 AUGUST 1949, at 832-33 nS(Y. 
dam°ui Zimmermann eds 1987) For discussion of restrictions on attacks against 

™“ nuc,rar power stations, see G Aldrich, Progrtimie Development of the Loots of War A 
to Cnltasms of the 1977 Ceneva Protocol I, 28 Va J INTEL 693,714-16(1986) 
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1 977 to presen be a presumption in favor of considering an object to be “civilian” 
(Article 52) remains controversial, particularly as the presumption is believed by 
some to encourage a state to camouflage its military installations 48 

This possibility also suggests the importance of clarifying the responsibility for 
violations of the principles of distinction and proportionality in connection with 
collateral civilian casualties Here, too, the problem is increased by the commin- 
gling of civilian uses and military objectives In the gulf war, commanders of the 
coalition forces maintained chat they took every reasonable precaution to mini- 
mize civilian casualties, but they did, not conclude that aerial bombing of legiti- 
mate military objectives was prohibited because civilian casualties would result A 
relevant provision of Protocol I (Article 57) requires that a commander do every- 
thing “feasible” to minimize civilian casualties. What is "feasible" is not defined 
and it is fer from clear that it provides much direction to the commanders in a war 
situation 

The gulf war also raised an issue, long debated by experts, in regard to die 
responsibility of a state subjected to the threat or actuality of aenal bombing It 
has been maintained that under customary law, the government in control of an 
area under attack and of its population has a legal obligation to protect the non- 
combatant civilians from casualties Protocol I also recognizes that obligation,” 
though critics of the Protocol have charged that it is unduly disposed to place 
responsibility on those engaged in the aenal attack " In the controversy over the 
bombing of Iraq, the coalition forces charged that Iraq had placed important 
military facilities in cmlian areas m some cases and had also moved civilians dew 
to places of military importance To what extent these charges were well-founded 
has not been evident in public records, but they do point up the complexity ot 
de t ermining responsibility for collateral damage resulting from acral ramie 
Since it is unlikely that new technology win entirely eliminate such collateral 
damage, the goal of providing protection to civilian populations remains a Haunt- 
ing task for governments and their military blanches 

VIII Sovereign Rights and UN Authority 
in the Aftermath of the War 

fo itSZi the fourth Geneva Convenuon and die 
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relevant that enforcement action taken under chapter VII u not subject to the 
restriction of Article 2(7) against intervention in matters which are essentially 
within the domestic jurisdiction of any state 
The discussions within and outside the Security Council during the conflict 
referred to various proposals to ensure that Iraq would not be a future threat to 
peace and security m the region As mentioned above, the Council decided to 
destroy the installations in Iraq capable of mass destruction and particularly of 
nuclear, chemical and biological weapons Limitations on the supply of arms and 
of high-technology instruments were also mandated in the Council's resolution of 
Apnl 3, 1991 However, the Council did not call for the ouster of the Iraqi leader, 
Saddam Hussein, and of his regime The broad legal issue raised by these decisions 
and proposals relating to the sovereign rights of Iraq is whether they would be 
considered compatible with the principles and purposes of the UN Charter, a 
requirement made explicit in Article 24 of the Charter. Presumably, a regime that 
has shown itself to have been an aggressor could be subject to some limitations in 
respect of its capability to use force. On the other hand, the principles of the 
Charter require respect for “sovereign equality' ' and the right of stales to political 
independence and territorial integrity. These principles and the related Charter 
proposes may be considered to limit the authority of the Council to impose a 
regime on the defeated aggressor, even if the leaders responsible for aggression 
and war crimes might be subject to prosecution by victim states The people of the 
country would sail be entitled to self-government and basic poliucal rights 
The Council resolution setting the conditions for a final cease-fire implicitly 
recognized these rights by refraining from imposing constitutional decisions or 
changing the Iraqi regime However, the savage repression of dissident minorities 
by the Iraqi forces after hostilities ended imposed severe strains on the policy of 
nonintervention in internal affairs The humanitarian concerns led to demands 
for United Nauons involvement and proposals for military action by the coalition 
forces The reluctance of some members of the Council to intervene with armed 
force in an "essentially internal” affair has been attributed to their fear that it 
would be a precedent for coercive intervention into their countries, which faced 
ethrnc or religious opposition An added element in the Iraq situation was the 
large-scale exodus of the Kurdish and Shiite opponents into Turkey and Iran, 
|«vmg rise to tension between those countries and Iraq Taking account of that 
factor, a majority of the Council supported a resolution that condemned Iraq's 
repression of the Kurds and other groups as a threat to international peace and 
se£ urity 81 The resolution went on to say that the Council "insists” that Iraq allow 
access by international humanitarian organizations to all who need assistance in all 
P*rts of Iraq It also requested that the Secretary-General use all the means at his 
““posal to address the critical needs of the displaced population of Iraq The 
resolution was understood to provide further ground for continuing economic 
““ebons, but it did not refer to renewed military action. 

Pressure for military protective measures by die coalition forces increased as 
mqi troops continued their attacks on the dissident minority refugees Safety 
zones or enclaves were proposed, to be guarded by the armed forces of the coali- 
tion Iraq objected on grounds that the internal conflict was a matter for Iraq 
"One to handle and that its acceptance of the cease-fire terms of the Council did 
extend to the exercise of authority and police powers by foreign forces in 

a SC Res. 688 (Apr 5, 1991), nprmltd m SO 1UM at 8S8 
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askcdto authorwe or mdorse the protective measures in tbesafety tones, presum- 

Th y ^ n °r * « ne “bers were prepared to support*^ 

The absence of explicit Secunty Council endorsement, together with the basic 
Charter pro vision against intervention in matters essentially within domestic, um- 
diction, was cited by dissenting UN members as grounds ibr condemning the use 
of troops in the safety zones as Charter violations of serious import AU slates it 
was argued, had reason to fear the effect of that precedent 
The legal case in support of the protective enclaves rests in part on the Councd's 
finding that Iraq's repression of the minorities constituted a threat to interna- 
tional peace and secunty This was a credible proposition in hght of the trans- 
border consequences and the resulting tension with neighboring states Added to 
this consideration was the close relation between the plight of the Tr^ ,. 

and the war against Iraq It could not be ignored that the internal strife was in 
some respects a consequence of the Internationa] military action, placing responsi- 
bility of a political and humanitarian character on the coalition to prevent massive 
attacks by Iraqi Forces against noncombatants belonging to particular ethnic and 
religious communities ' J 

A further point of legal significance is that the foreign forces in the enclaves 
were limited to the necessary protective action For a relatively short period to 
allow for relief and the eventual return of the refugees They did not seek to 
impose an internal regime of autonomy or minority rights United Nations police 
forces were expected to replace the coalition forces Iraq's acceptance of the UN 
relief operations, however, did not extend to UN armed forces The Secretary- 
General concluded that he could not legally send in a UN force unless the Secunty 
Council ordered Iraq to accept it or Iraq agreed to it M 
The impasse drew attention to proposals that UN peacekeeping troops be do 
ployed where internal strife or disorder gave rise to the need for humanitarian 
assistance- It is unlikely that most governments wouldapproveabroadnghi of the 
United Nations to introduce troops for humanitarian purposes against the wishes 
of the government. However, one cannot exclude the possibility that the United 
Nations would invoke chapter VII, and its mandatory authority under Articles 42 
and 48, in cases of humanitarian necessity when the territorial government is 
unwilling or unable to provide relief and protection In a case of tins kind, the 
Council is almost certain to premise its decision on a finding that the situation 
constitutes a threat to international peace and secunty in view of ns transborder 
implications 


“However, m May 1991, the SeeretaryGenend did dispatchasmall contingent oTUN"guxrd^<n 

perform minimal pohcmg in »n area where displaced Kurds were located and UN selirf open**® 
earned out. While the guards were not equipped to defend Kurds from Iraqi military altar**, mw 
presence alone was expected to deter such attaeb The Secretary-General's acuon war not exptwitf 

auihonred by the Security Council or hy Iraqi agreement. However, it could reasonably be regarueo 
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IX Collective Securitt as Ideal and Reality 

The ideal of collective security dominated much of the debate during the gulf 
conflict The political leaders of the coalition and their representatives in the 
United Nations proclaimed the necessity of common action against the aggressor 
in terms reminiscent of statements earlier in the century by Woodrow Wilson, 
Henry Sumson, Maxim Litvinov, Winston Churchill and Franklin Roosevelt One 
could have gone back three centuries earlier for similar statements by philoso- 
phers and public figures A legal historian could have observed that collective 
security was given legal effect in 1648 after the Thirty Years' War since the 
Treaty of Munster (a part of the Peace of Westphalia) declared it to be the com- 
mon obligation of the states party "to protect each and all” and to aid the victim of 
aggression with “advice and arms.”* 4 The aphorism “an attack on one is an attack 
on all" was much quoted as the way to deter aggression and to “enforce the 
peace The nineteenth-century Concert of Europe had elements of the idea, 
though it was animated more by the idea of balance of power than by the concep- 
tion of a common responsibility. 46 

The latter conception, put in global perspective, was given legal form in the 
Covenant of the League of Nations All League members accepted the legal obli- 
gation to act against an aggressor, they were committed to maintaining an indivisi- 
ble peace and to defending any state attacked." The analogy to criminal law 
appealed to lawyers a potential outlaw state would face community sanctions and 
therefore would be deterred from aggression This optimistic prospect, decep- 
tively simple, bad a powerful appeal. However, it was not universally applauded. 
Many feared it would sweep their countries into wars that were of no direct 
interest to them. Some historians and political srienus is viewed the idea as illusory, 
unworkable in a world dominated by national interests and power “ The skeptics 
found confirmation of their views in the failures of the League of Nations to halt 
the aggressions of Japan, Italy, Germany and the Soviet Union In contrast. World 
War II was perceived as a successful collective mobilization of law-abiding states 
against the Fascist aggressors The victors, especially the United States, moved to 
place the wartime alliance on a permanent institutional basis that would eventually 
indude all states 

The UN Charter did not expressly refer to "collective security,” but it did 
declare that “collective measures” against aggression and to prevent breaches of 
the peace were a major aim of the Organization Unlike the Covenant, it did not 
rely on a self-executing obligation to deter aggression. The responsibility to take 
collective measures was placed m the Security Council, a political body with wide, 
almost unlimited, authority to permit, and even compel, action by ail member 
slates The price for that unprecedented grant of authority was the requirement 
of unanimity of the five permanent members This ensured that coercive action 
could not be applied against a major power — or, as it turned out, against any state 
a permanent member chose to protect. The veto and the Cold War, taken to- 
gether, operated to bring collective security virtually to the vanishing point. 
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Understandably, the gulf conflict and the success of the collective action under 
UN authority have led to a new perception That success showed, for one thing, 
chat unanimity of the permanent members is not a will o’ the wisp and that a good 
part of the international community would be prepared to support measures 
against aggression adopted by the Security Council It also revealed — though this 
aspect has not been highlighted — that governments may legitimately give effect 
to collective security without obtaining the authorization of the Security Council 
or of any UN body This is not new As we saw, the Charter always included 
collective self-defense as a legal basis for coercion when a state has been attacked 
and other states are prepared to aid that state by economic sanctions and armed 
force Both NATO and die Warsaw Pan, and the earlier Rio Pact, relied on the 
principle of collective self-defense as the legal ground for commitments to aid the 
victims of aggression w 

Thus, the experience of the gulf conflict underlined two legal grounds for 
collective security. It showed thattheCounal was no longer hopelessly thwarted 
in meeting aggression by the absence of great-power unanimity. The Council 
could adopt nonforoble sanctions of a binding character and it could authorize 
military measures But the gulf episode also indicated that Councd action was not 
required where oollecuve self-defense could provide the legal basis for measures 
against aggression On that basis, authorization by the Council would not be re- 
quired as a matter of Charter law Of course, as mentioned earlier, the Council 
could use its authority to prohibit or terminate collective self-defense measures 
However, as this would require a decision of the Council, it could not be accom- 
plished without the support of the five permanent members and the nine required 
votes. Once again, the veto would impose itself as crucial In a case of this land, the 
veto could be employed, not to impede the collective action, but to ensure that 
such measures would not be barred by the Council's decision Tcttwe the exarop'j 
of the gulf conflict, hypothetically, a majority of the Council might have feroreo 
relying solely on the nonmilitary sanctions to compel Iraq to with draw , wheras 
5) « least two of the permanent members might have ^.dered mitay 
measures essential As the majority could not adopt a decision (in view of £*) 
to terminate or prevent military action under Article 51, a collective selT-d 

actions, it becomes important to remind states that the condioonsfor 
self-defense, collective and idua], are imposed by Si 
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gulf conflict showed sharp differences of opinion over the necessity and propor- 
tionality of the military action taken by die coalition. It is likely that such questions 
will arise whenever collective self-defense measures are taken. 

In consequence, UN organs, and especially the Security Council, will have a 
responsibility under Article 51 to consider issues of legality regarding the collec- 
tive defense actions In order to do so effectively, the Council wfll need adequate 
reports on the self-defense measures Such reports should be timely and should 
give enough information concerning necessity, proportionality and the ends 
sought to enable the Council to make an informed judgment as to the legality of 
the actions taken It is doubtful that the reports submitted to the Security Council 
on the military actions by the coalition in the gulf conflict were intended to be 
reviewed by the Council Of course, postaudits by the Council on compliance with 
such abstract standards as necessity and proportionality might be unproductive 
and perhaps even counter to the proper ends of collective self-defense. This sug- 
gests the need for further consideration by the Council and other appropriate 
bodies of the requirements of legitimate collective self-defense and of the role of 
the Council under Article 51. Up to now, this subject has not received much 
attention 

An obvious question raised by the Iraq case is whether the precedent of collec- 
tive measures supported by the near-unanimity of the Security Council will prove 
to be a deterrent against acts of aggression, at least against such aggression as dear 
as Iraq's invasion An expectation that the Council will act similarly in future cases 
has been viewed hopefully as a factor that will deter governments with tern tonal 
claims or designs against their neighbors It has been suggested that small and 
weak states may take comfort from the preccdent- 

But blatant aggressions such as Iraq's annexation of Kuwait are rare. National 
interests in taking costly action against a law-violating state may not seem as com- 
pelling m other cases The application of collective sccunty is bound to have a 
selective and uneven character, and extrapolation from the gulf conflict is uncer- 
tain A desirable outcome of the gulf conflict, from an optimistic perspective, 
would be a sustained effort to strengthen preventive measures through collective 
action Among the more obvious steps would be greater use of international 
peacekeeping forces under United Nations or regional authority to perform mon- 
itoring and “trip-wire" functions m threatened regions The introduction of mili- 
tary confidence-building measures, as suggested for Europe by the Conference on 
Sccunty and Co-operation in Europe, is also likely to wm support as a useful 
preventive measure. High on an agenda for preventive action in the Middle East 
and other troubled areas are arms limitation measures. These would be directed 
not only to countries in the region but to the supplying states. One principal aim 
would be to eliminate nonconventiona] weapons and to cut down on buildups of 
conventional military capabilities The obstacles to achieving such restraints are 
generally recognized and easy solutions are not expected. The Security Council's 
resolution on conditions of a cease-fire is but a first step 61 
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The gulf conflict has also increased an awareness of the economic and social 
deficiencies that contribute to internal tensions and to interstate conflicts Eco- 
nomic development and enhanced employment opportunities are now seen as 
linked to the maintenance of peace. Observance of die internationally recognized 
human rights and of democratic processes is also given more prominence on the 
agenda for creating a more stable international order It remains to be seen how 
seriously these goals will be taken by governments and to what degree a collective 
responsibility to maintain peace will be given practical effect. The gulf conflict, in 
some respects a great calamity, did demonstrate that many countries recognize a 
common responsibility to combat aggression, although they remain somewhat 
ambivalent about meeting the costs in lives and material resources It may well be 
utopian to expect that wars will be prevented by a common obligation to “protea 
each and all," but it is surely realistic for governments to press for the goal of 
security through preventive measures and the commitment to uphold — and, if 
necessary, to enforce— the basic law of the UN Charter 
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BYPASSING THE SECURITY COUNCIL AMBIGUOUS 
AUTHORIZATIONS TO USE FORCE, CEASE-FIRES AND THE 
IRAQI INSPECTION REGIME 

By Jules Lobel and Michael Rainer* 

Introduction 

In January and February 1998, various United States officials, including the President, 
asserted that unless Iraq permitted unconditional access to international weapons in- 
spections, it would face a military attack The attack was not to be, m Secretary of State 
Madeleine Albright's words, "a pinprick," but a “significant" military campaign 1 U S 
officials, citing United Nations Security Council resolutions, insisted that the United 
States had the authority for the contemplated attack Representatives of other perma- 
nent members of the Security Council believed otherwise, that no resolution of the 
Council authorized U S armed action without its approval 2 In late February, UN 
Secretary-General Kofi Annan traveled to Baghdad and returned with a memorandum of 
understanding regarding inspections signed by himself and the Iraqi Deputy Pnme 
Minister On March 2, 1998, the Security Council, in Resolution 1154, unanimously 
endorsed this memorandum of understanding 5 
In the March 2 meeting, no country asserted that Resolution 1154 authorized the 
unilateral use of force, and a majority stated that additional Council authorization would 
be necessary before force could be used 4 Only after that meeting did U S officials claim 
otherwise, Ambassador Bill Richardson said the UN vote was a “green light" to attack Iraq 
if President (Hinton should decide that Iraq was not living up to the agreement 5 This 
assertion in the face of the Security Council's pointed refusal to grant such authority 
views the Council as a source of die authority to use force, but not as an instrument for 
limiting its use With at least one notable exception, 6 however, the United States did not 
claim to be entitled to use force without the Council's authonzaUon to compel Iraqi 
compliance with the UN inspecuon obligations Rather, U S and British officials argued 
that Resolution 678 of 1990, which empowered the United States and other states to use 
force against Iraq, still governed and continued to provide authority to punish Iraq for 
cease-fire violations 2 This position assumed that Resolution 678’s authorization to use 
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force remained valid, albeit temporarily' suspended— a loaded weapon m the hands of 
any member nation to use whenever it determined Iraq to be in material breach of the 
cease-fire The refusal of the United States to accept limitations on its power by the 
Security Council thus depended on creatively interpreting the Council's resolutions to 
accord authority', despite the contrary positions of a majority of its members 
The U S and British claim highlights an important problem regarding the Secuniy 
Council’s method of authorizing individual member states or regional oigamzanons to 
use force on behalf of the United Nations Hus "contracting out' mode leaves individual 
states with wide discreuon to use ambiguous, open-textured resolutions to exercise 
control over the initiation, conduct and termination ofhosuhbes Such states may seek 
to apply resolutions by the Security Council m conflict with its aims and objectives or the 
view of many of its members, as occurred in the 1998 Iraqi inspection crisis This crisis 
thus raises questions regarding (1) whether the Security Council has authorized die use 
of force, (2) how the scope and extent of an authorization are determined, and (3) 
whether the authorization has terminated 
We argue that two fundamental values underpinning the United Nanons Charter— 
that peaceful means be used to resolve disputes and that force be used in the interest and 
under the control of the international community and not individual countries— require 
that the Secuniy Council retain strict control over the minauon, duration and objectives 
of the use of force m intemauonal relations To ensure that UN-authonzed uses offeree 
comport with those tno intertwined values, this article argues for three rules derived 
from Aiuclc 2(4) of the Charter (I) explicit and not implicit Secunty Council authori- 
zation is necessary before a nation may use force that does not derive from the nghtio 
self-defense under Article 51, (2) authorizations should clearly articulate and limit fee 
objectives for which force may be employed, and ambiguous authorizations should D 
narrowly construed, and (3) the authorization to use force should cease w* foe 
establishment of a permanent cease-fire unless explrady extended by the Secuniy 

^Htequesuons raised by the Iraqi inspection crisis of 1998 are hkely to arise in the 
future * ’ The claim of the U S Government to an ongoing UN authorization to use fate 
against Iraq to enforce the ceasefire agreement has resurfaced often over the pa*««® 
y ears and w unlikely to be withdrawn Moreover, the tendency to of 

for explicit Secunty Council authonzauon, in favor of more amb.guoiu sourees 
international authonty, will probably escalate coming years The recit e outrov^ 
over NATO’s threat to intervene militarily u Kosovo raises similar 
requirement for explicit authonzauon 9 
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I Hie General Principles Underlying UN Authorizations of Force 

The UN Charter established an international organization in which states, pursuant to 
Ancle 43, would make armed forces available to the Security Council to counteract 
threats to the peace This has not occurred In its stead, the Security Council has 
authonzed member states to use force, in essence franchising UN members to act in the 
Organization's behalf The Security Council has authonzed member states to use forte 
m Korea in 1950, against Iraq m 1990, and m Somalia, Ham, Rwanda and Bosnia in the 
early 1990s 

Smaller, nonaligned states, as well as some scholars, have voiced concern over the 
legitimacy of Security Council authorizations to individual states to use force They argue 
that the resulting situation allows the powerful states to control decisions whether to 
employ force, how to use it, and when to terminate hostilities These determinations are 
made without accountability and control by the Security Council 10 Despite these con- 
cerns, the authonzanon method is likely to dominate UN practice for the foreseeable 
future While we believe that the long-term interest of world peace and security supports 
revitalizing Amde 43, the United States, among others, appears unwilling to submit 
command and control over its forces to anything more than perfunctory UN supervision 
In this context, the United Nations becomes only an authorizing body, ceding control of 
the actual military operations to individual states 

Problems with the authorization method surface m several related areas Fust, states 
might use force on the basis of acUons by the Security Council that could impliedly be 
interpreted to authorize force, but where its intent to do so was unclear For example, in 
1991 the United Kingdom, the United States and France used force to provide human- 
nanan aid to the Kurds and to establish safe havens and no-fly zones in northern Iraq 
partly on the basis of ambiguous authority m Resolution 688 That resolunon made no 
mention of military force, nor was it intended to authorize such force The Economic 
Community of West African States (ECOWAS) intervened militarily m Liberia in 1990 
without any explicit authonzanon by the Secunty Council, although the Council later did 
issue statements and a resolunon approving ECOWAS's achons 

Second, slates acnng under the authonzanon of the Council might interpret their 
mandate to be broader than it had intended The potential for conflict is most pro- 
nounced where the Council has delegated wide authority to a coahnon of states to 
address a major problem, such as the Iraqi invasion of Kuwait For example, Resolunon 
678, while motivated by the goal of expelling Iraq from Kuwait, also contains broad 
anguage authorizing force "to restore intemauonal peace and secunty in the area ” That 
anguage could mean virtually anything, depending on how one defines “peace and 
secunty and “area* 11 During the Persian Gulf war, a dispute arose as to whether the 
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diminution of Iraq's war-making power, a goal asserted by some of the leaders of the 
coalition sates, was authorised by Resolution 678 15 The dispute over interpretation of 
Resolution 678 has continued to fester In the February 1938 ensts, the United States and 
the United Kingdom interpreted the broad language ‘to restore international peace and 
security " as authonrmg the use of force to ensure that Iraq destroyed its biological and 
chemical weapons — a condition not imposed upon Iraq until after the gulf war was over 
Similar questions and disputes over Security Council authonzanons to use force arose 
during the Korean War and the Bosnian and Somalian conflicts 
Furthermore, when the authonzauons arc not temporally limited, quesuons arise 
about (heir termination As the Iraqi inspection crisis illustrates, the states acting under 
Security Council authorization might want to continue to employ force after the basic 
goal of die mission has been achieved Conflicts often conunue to simmer after hosuhues 
have ended A key quesuon is whether a permanent cease-fire or other dcfinmve end to 
hosuhues terminates Security Council authonzauons to use force 

To resolve these issues, two interrelated pnnciples underlying the Charter should be 
considered The first is that force be used in the interest of the mtemauonal community, 
not individual states That community' interest is furthered by the centrality accorded to 
die Sccunty Council’s control over the offensive use of force This centrality is compro- 
mised b) sundering die audionzauon process from die enforcement mechanism, by 
which enforcement is delegated to individual states or a coahuon or states Such sepa- 
rauon results in a strong potential for powerful states to use UN authonzauons to serse 
dieir own national interests rather than the interests of the mtemauonal community as 
defined b) the United Nauons The deccntrahzauon and delegation of the actual use of 
force is likely to predominate for many yean, necessitating stneter Security Counal 


control oscr such authonzauons 

To uphold the pnnciples of the Chatter, the Security Council must retain clear and 
over audionzauons to use force (with the exception of force pursuant to Article 51), Men 
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Security Council control over authorization of the use of force is required not merely 
to ensure that states resort to force for international rather than national ends It is also 
required to fulfill a second constitutive principle of the United Nations, stated in the 
Charter's stirring preamble “to save succeeding generations from the scourge of war ” A 
preeminent purpose of the Charter, set forth in Arude 1, is “to bring about by peaceful 
means settlement of international disputes which might lead to a breach of the 
peace ” While Article 1 also articulates as a purpose of the United Nations ‘to take 
effective collective measures for the prevention and removal of threats to the peace, and 
for the suppression of acts of aggression," it is nonetheless true “that the United Nations 
was founded to be attentive first and foremost to peaceful settlement of international 
disputes and to rely on the military instrument of policy only as an extreme last resort ” u 

The Charter presumption that peaceful means will be used to setde international 
disputes is a substantive principle that confers responsibility on the Security Council not 
only to control uses of force, but also to use force solely as a last resort and to minimize 
its extent The general Charter pnnciple that strongly promotes the peaceful resolunon 
of disputes entails the following (1) that implicit authonzations of force be disfavored, 
(2) that explicit authorizations be interpreted narrowly to prevent contractee states from 
formulating the objectives so as to exceed the Council’s clear intentions, and (3) that 
authonzanons terminate when the goals of the operation are met and a permanent 
cease-fire established 

The Charter requirement of explicit authorization by the Security Council for the use 
of force is supported by Articles 33 and 42 The provision in Arude 42 that the Council 


ensure Council control over ihe pursuit of the stated objeemer and to prevent an escalanon of fighnng to 
achieve goals not dearly intended 

The second issue ts whether an authorizing resolution supports the military tactics employed by the 
contractee states For examples while the resolution might dearly articulate the Council's goal, disputes might 
anse aver the extent of violence used by the authorized states In this context, it could be argued that the 
Charter s preference for peaceful settlement of disputes requires a narrow reading of the authorizing resolu- 
tion, not merely as to the ends of the operation, hut as to the means to be employed This arude does not 
address that question 

How ever, we do offer some tentatne comments on that second issue First, by way of example, issues as to the 
appropriate ends and means arose in the coalmen's bombing of Iraq during the gulf war Some nations 
criticized the bombing campaign as directed at destroying Iraq's military and industrial capacity — an objective 
fh was not inten ded by Resolunon 678 Had the United States and the United Kingdom argued that 

tne bombing campaign was justified by the broad language “restoring international peace and security," we 
would urge that this language should be interpreted narrowly, and only supported the aim clearly intended by 
roc Lmmai, forcing the Iraqi withdrawal from Kuwait 
Hawser, the United States and Britain argued that the bombing was directed at forcing Iraq from Kuwait 
at th ClaiTn cou “ be evaluated from the perspective oF two sources of law The fust is not based on the 
ormng resolution but, rather, deals with limitations imposed by the general laws of warfare, particularly 
regarding proportionality Here, the mam question is which rules apply 5 One position would apply the 
mar ^T w ’ of war and whatever treaty norms the cootractee states happen to have accepted A competing 
lU”” ho ‘? custom ®iy &w and those multilateral treaties negotiated under UN auspices and ratified 
W-y UN members should apply 

Second, the Resolunon 678 authorization of “all necessary means" to force Iraq out of Kuwait could be read 
would n t° i j v COa * mon s tactics to those directly related to forcing an Iraqi withdrawal This 

the nrcF mc u ~ c bombing bridges and buddings for from the theater of military operations Our reading of 
a ™ r P cace ® u ' settlement in the Charter leads us to sympathize with this -new Nonetheless, such 

■nccif^" 8 1 * ccmin 10 be rejected by many contractee states and scholars on the ground that it unduly 
to seest^fc* i ,ox * cffecm cncs5 in insuring that the Security Council's objectives are met. We might like 
situation v but the practical and theoretical difficulties of implementation in the current 

the strat Consequently, we argue for greater Council control and a narrow interpretation of 
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current geopolitical circumstances would be to undermine the Security Council’s role m 
multilateral collective security and probably increase the unilateral uses of force by 
militarily powerful nations 

II The Requirement of Clear Security Council Authorization of Force 

Disputes have arisen over whether a state or group of states claiming to be acting 
pursuant to implied or ambiguous Security Council authorization are acting lawfully 
Both the Iraqi inspection dispute of early 1998 and the looming Kosovo crisis later that 
year raised questions whether Security Council ambiguity, acquiescence, approving 
statements or even silence suffices to provide authorization for the use of force As a 
textual matter, the Charter requires the Security Council to approve affirmatively of 
nondefensive uses of force Acquiescence does not suffice To infer Council authoriza- 
tion either from silence, or from the obscure interstices of Council resolutions, under- 
mines this Charter mandate 

Nonetheless, governments and scholars have argued with regard to various interna- 
tional incidents involving the use of force that it was lawfully employed puisuant to 
implied authorization by the Security Council These claims of implied authorizations 
have been disputed within the international community However, such claims may well 
multiply in the future as interventionist pressures increase and the Council resists acting 
directly The post-Cold War environment militates against forceful unilateral interven- 
tion, increasing pressure on states to find at least some form of multilateral authority to 
justify their forceful action 

Ciatini of Implied Authorizations of Force 

The general political pressure to find implied authorization m Security Council 
acquiescence or ambivalence rests on construing the purpose of the United Nauons to 
maintain international peace and security as requiring forceful action to remove threats 
to the peace Rogue states that flout Council resolutions or otherwise threaten the peace, 
or states that commit gross human rights violations against their citizens, ought to be 
penalized Thus, m the absence of effective UN sanctions, world order requires that 
individual states or regional organizations provide an effective remedy As one commen- 
tator notes, “Article 2(4) was never an independent ethical imperative of pacifism" but 
on be understood only in the context of an organization premised on the “mdispens- 
ability of the use of force to maintain community order ” 1 ' 

The inability of the Security Council to authorize force when some believe it to be 
clearly needed propels the search for implied authorizations Some argue that diplo- 
matic and political reality may preclude the Council from publicly authorizing acuons 
•hat its members privately desire or at least would accept 18 When a group of states act to 
enforce a Security Council resolution that the Council itself is unwilling to enforce — as 
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understanding of why the resolution was not enacted But such an analysis mil often be 
impossible, since we can never know disposinvely what motivated each Security Council 
member 85 

(3) Professor Anthony D'Amato's claim that the Israeli 1981 air strike against the 
Osiraq nuclear reactor was an example of implicit Secunty Council approval of an armed 
action takes the 1962 U S argument to its extreme 88 In this case, the Secunty Council 
was not silent but “[sjtnmgty ctmdemnfidr the air strike 87 Yet for D’Amato the condem- 
nation was pro forma because it contained no sanctions against Israel D’Amato relies on 
this failure to claim that “it is often politically expedient for the community to condemn 
a forceful imuanve in explicit terms, yet to approve of it m feet by stopping short of 
reprisals against the initiator ” 88 

D’Amato's argument that symbolic condemnation illustrates that the international 
community politically tolerates the act may express a certain reality m international 
affairs 39 But to take the additional step and argue that explicit disapproval commutes 
implied consent renders the concept of authorisation indeterminate and highly specu- 
lative Are human rights resolutions that denounce abuses but impose no sanctions 
merely expressions of implied approval of those abuses 5 Who determines whether a 
particular Secunty Council action or senes of acuons is strong enough to constitute 
genuine disapproval 5 

(4) The one tune that the Secunty Council may very well have implicitly authoraed a 
use of force was in Libena in 1990, although it was after the fecL In August 1990, armed 
forces from five member states of ECOWAS intervened in Libena to attempt to stop a civil 
war ECOWAS had no explicit Secunty Council authonzanon to do so, although subse- 
quent Council actions tacitly accepted and expressed praise for the intervennon 30 This 
appears to be the only case m which the Secunty Council’s implicit approval was 
uncontested The Libenan example, however, still presents the danger that it will 
encourage regional organizations to use force first m the hope of inducing later Secunty 
Council approval 

(5) The 1991 effort by the United States, the United Kingdom and France to provide 
safe havens to the Kurdish refugees in northern Iraq and to enforce no-fly zones m both 
northern and southern Iraq has been justified on the ground that these acuons were 
implicitly authorized by UN resolutions 51 Those legal claims were disputed by Secretary- 
General Javier Perez de Cuellar, who concluded that a foreign military presence on Iraqi 
territory required either the express authorization of the Secunty Council or Iraqi 
consent While many UN members acquiesced m the safe-haven operation, some raised 
concerns about the absence of explicit Council endorsement, furthermore, both Soviet 


Professor Akehurst chuns ibal the U S attempt lo equate authomaoon wilh acquiescence contradicted 
P o lc I P nQr to I960 and that the United Senes apparently abandoned us creative definition ofanthon- 
at Mi 1985 Dominican dispute, although his evulence for the latter ponuon seems inconclusive See id. 
P_ . 3 Apparently, most scales rejected the U S position on implied authorisation See David Wipptnan, 
ECOWAS on i the Lshenm Cm I lVor, m EwoaaM: Restraint, supra note 18, at 157, 187 
note I®, Anthony D'Amalo, Israel ‘j An* StnJu Agmnst the Onraa Reactor A Retrospective, 10 
nJ r L&C °' ! ' 259, 262-63 (1996) 

<87 ’ W * SC0R ’ 36th Sess . Res S: Dec. at 10. UN Doc S/INF/57 (1981) 
row.™ AmW0 * “ft® n °le 18, at 586, see also D’Amato, sirtra note 26, at 262 (resolution can only be seen as 
for Israel's air strike) 

Pourro, Mia “ a - RrtSMAA S. JAMES E BAKER, REGmjrtTve COVERT ACTION PRACTICES, CONTEXT AND 

CovEET Coercion Abroad in International and American Iaw 101-13 (1992) 

^"PP 1 ™. supra note 25, at 165, 185-86, Lon F Damrosch, Concluding Reflections, m Enforcing 
of Chane’ *8, at 348, 557 ("authorization" could arguably have been inferred within the meaning 

hehsdO r Anide 53 6,0111 Acquiescence or from a previous cautiously worded statement on the Council's 
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I. supra note 18, at 77 
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and Chinese officials opposed deploying either UN forces or foreign states’ mihtaiy 
forces to protect fraqi civilians without their government's consent 3! Baghdad ultimately 
agreed to the deployment of five hundred armed UN guards on Iraqi territory to protect 
UN humanitarian workers 

The establishment of the no-fly zones in northern and southern Iraq was based on 
similar theories of implied authorization and acquiescence In August 1992, the 
proposed southern no-fly zone was "widely criticized" m the United Nations as going 
beyond any legal mandate and the Non-Aligned Croup said that any move to attack 
Iraqi planes would not receive Security Council backing ** After the last of the 
January 1998 raids on Baghdad, the UN Legal Department endorsed a chorus of 
criticism of the raids, stating that ‘the Security Council made no provision for 
enforcing the bans on Iraqi warplanes " M When, in September 1996, the United 
States conducted military strikes to enforce an extended southern no-fly zone, it 
earned only lukewarm support from its allies and criticism from Russia and most of 


the members of the Security Council ” 

(6) Finally, the present U S claim to the forcible enforcement of the inspecuon 
regime also relies on implied authorization Undersecretary of State and former UN 
Ambassador Thomas Pickenng adopted the US position taken in 1962 regarding 
Cuba by arguing that Resoluuon 1154 does not preclude the unilateral use of 
force Pickenng argues that a key factor in interpreting that resolution is that the 
United States was able to persuade other Security Council members not to include 
language explicitly requiring it to return to the Council to obtain authorization for 
force 38 But the failure to adopt a resolution opposing U S action cannot be deemed 
dispositive when any such resoluuon would have been fruitless in the face of the U » 
and UK veto power Still, the Council did the next best thing it adopted a resoluuon 
that did not provide the United States with the authority it sought and the members 
stated their understanding that the resoluuon was intended to preclude any such 


to sum, this admittedly brief survey of state and Security Councd practice onimphed 
authonzauon arguments suggests three propositions (1) that 'frfLd'^A^uons, 
occasional attempts to justify uses of force under the flieory of 
those incidents do not amount to a “systemanc, unbroken practice ^ . 

Frankfurter’s phrase from the Yaunptmm Sheet and Tube case ® f 

discuHionT suggest 3 |hata world order that permits implied Councd auibonzauons » 


PKfccnng, 5 ^^ 343 US 899,610-11 (195!) (Fran(furtK,J.«'“ : ‘"™ e) 
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use force would depend not on the clearly held expectations of states but, rather, on the 
nuanced interpretation of ambiguous state actions That seems to be a dubious way to 
implement a basic international norm 

Explicit Security Council Authorization and Peace and World Order 

The UN Charter requirement that nondefenswe uses of force be explicitly authorized 
by the Security Council comports with both the purposes of the Charter and the needs 
of a peaceful and stable world public order The maintenance of collective security was 
and remains an important goal of the Charter However, another key purpose, perhaps 
even the overriding one, was to develop an international system that, while not pacifist, 
strongly favors resoluuon of disputes by peaceful means That presumption of peaceful 
means requires that ambiguity be interpreted against warfare, a mandate that supports a 
rule that Security Council authorizations to use force must be clear and unambiguous 
Article 42 reflects the presumption of peaceful means by specifying that the Council may 
decide to authorize the use of force only after determining that other measures are 
insufficient. 

Implied Secunty Council authorization to use force is often inferred from the Coun- 
cil's condemnation of a nation’s action as a threat to the peace 38 But making that 
inference is unwarranted, it contradicts the Charter's requirement that the Secunty 
Council must determine both that a threat to the peace exists and that peaceful means 
cannot resolve the situation In many cases, as in the Iraqi and Kosovo crises of 1998, the 
Council will have declared a threat to the peace but will not have affirmed the need for 
military action In those situations, the requirement of explicit Secunty Council approval 
of uses of force reflects the substantive value that force not be used too hastily to resolve 
international disputes The more nations understand that the authonty to use force can 
be difficult to obtain, the greater their efforts will be to find peaceful, creative negotiated 
solutions to problems 

A world order that would allow nations to use force unilaterally under the guise of 
creative or disputed interpretations of vague language in Secunty Council resolutions or 
by the Council’s failure to act would undermine Artide 2(4) Powerful member states 
could use that theory to justify the use of force m their own national interest The 
potential havoc wreaked by such a legal regime counsels restraint— restraint to be found 
m the legal requirement dial Secunty Council delegations of authonty to use force be 
both dear and narrowly construed 

If the Secunty Council is dysfunctional or paralyzed by the exercise of the veto, as 
arguably occurred during the Cold War, the case for implied authonzauon might be 
stronger However, Council practice since the Cold War simply does not support any 
great need for a flexible reinterpretation of the Charter to support the actual behavtor 
o states Five times m the past eight years the Secunty Council has dearly authorized the 
use offeree to address threats to world peace 39 


and m 1)0111 *b e haqi and the Kosovo crises, the Council's determinations that the respective Iraqi 

llF f actions posed Chapter VII threats to the peace were claimed b> the United States to permit the use 

without the need for explicit Council authonzauon 

UN SrntF'ieJi* Ivprenote 7 (authorizing use of 'all necessary meant" to liberate Kuwait), SC Res 794, 
establish *** ^ ^ at 63, UN Doc. S/INF/48 11992) (authorizing "ah neccszary means to 

UN sm ? P'uuble a secure environment for humanitarian relief operanons in Somalia"), SC Res 940, 

multmauon 1 r * Dec * al UN Doc. S/INF/SO (1994) (authorizing member states "to form a 
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At times, suoh an authorization is hard to obtain, but that is the wap things ought to 
work That China, India, Russia and occasionally Fiance balk at what they consider an 
inappropriate use of force is not cause for concern, rather, it should lead observers to 
conclude that the Council retains some vitality as a restraint on war making It was 
established to be not merely a forceful initiator of collective enforcement measures, but 
also a restraining influence on the unwarranted or hasty rush to forcible solutions While 
the situation may have changed from that prevailing in the early 1990s and authonzanon 
may be harder to obtain, that fact does not warrant bypassing the Secumy Council 
Indeed, the recent controversies regarding Iraq afford hope that the Council will play us 
contemplated role of authorizing force only as a last resort World order requires a 
Secunty Council that can find the proper balance between authorizing the collecuve use 
of force when there is both a compelling need and no peaceful alternative, and not 
succumbing to economic and political pressure by powerful nations" seeking a muta- 
lateral cover for what is in essence the unilateral use of force 
In the longterm interest of world order, it is imperative that the Secunty Council be 
acuvcly engaged m determining whether force ought to be employed by die interna- 
tional community 41 A rule that allows acquiescence to constitute authonzanon and that 
subsututes ambiguity for dear intent would encourage the Secunty Council to avoid 
deciding when the use offeree is necessary and appropnate Acquiescence begets more 
and once a custom of allowing nauons to take forceful action under daims 
based on ambiguous authority is established, it will develop a momentum of its own For 
example, the failure to provide explicit legal authoniy for the ECOWAS intervention 
suggests that the Secunty Council, which seemed unanimously to approve of foe action, 
nevertheless chose to avoid its responsibility to authorize it explicitly Allowing cases like 


the ECOWAS intervention to I_„ r , 

Secunty Council to avoid taking stands on difficult issues of when to use force 
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In addition to promoting the peaceful resolution of disputes and the Security Coun- 
cil’s assumption of responsibility, requiring a clear Council authorization is necessary to 
ensure that the world community affirmatively supports the use of force and does not 
merely acquiesce m the actions of a powerful state Allowing ambiguity m the authori- 
zation of force enables powerful states to pick and choose which Council resolutions to 
enforce and more generally to act unilaterally under the guise of multilateral authority 
Ambiguity is often the handmaiden of great-power assertiveness James Madison’s insight 
that government cannot be based on the proposition that men are angels may be 
appropriately applied to the behavior of states It is certainly rare for a nation to be 
motivated not primarily by its own national interest, but in the community's interest The 
history of humanitarian intervention is replete with invocations of humanitarian goals by 
strong powers or multilateral coalitions to justify their own geopolitical interests 48 

Of course, situations will anse in which most UN members will want the United States 
or some other state to be able to use force, and China or some other state or bloc of states 
may be unalterably opposed But m the extreme case of an ongoing genocide for which 
the Security Council will not authorize force, perhaps the formal law ought to be violated 
to achieve the higher goal of saving thousands or millions of lives In these circumstances, 
the acting state would have to weigh the nsk of universal condemnation and sanctions 
Thus, it would have to make a convincing case that the military action is not based on a 
mere pretext and will be effective and proportionate Silence by the Security Council 
might then reflect a community consensus that the legal requirement for its authoriza- 
tion ought to give way to the moral imperative That extreme case is unusual, however, 
and certainly does not resemble the recent Iraqi inspection cnsis While the accusation 
that Iraq is still seeking to develop weapons of mass destruction alleges a senous threat 
to the peace, no one claims either that Iraq is currently employing such weapons to kill 
tnousandsof people, or that it has the capability, opportunity or intention of imminently 
doing so Only claims of this magnitude might fit the extreme cases that would possibly 
justify using force in violation of international law In dealing with those cases, it is 


member and acquiescence by die Council as a body Such abstention presumptnely means that despite its 
m °/” J J ectl0n 10 the resolution, the permanent member is wiling to allow the measure to pass, no such 

imromV 1 ? 5 esum P tIvet y “Pwe* to feOure by the Council to condemn a particular use offeree See id. Most 
notio^f Secunt) Council members have no responsibility to vote yes or no on a resolution and ought 
breach W do *°’ **** ^ 0UnC3| l does have a responsibility to act or refuse to act as a body regarding a 

, 1*®“ Ntt permitting permanent members’ abstention or absence to act as a veto fosters open 

** & Gardner, supra, at 286, allowing Council acquiescence to act as 

Rodlej, Afier Bangladesh The Law of Humanitarian Intervention by Military 
condudr ih ,'n ™ Fl »nck and Kodle> examine the historical record of humanitarian interventions and 
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preferable to recognize that on the rare occasions when a nation is solely motivated by 
humane considerations, it must violate the law to save humanity, than to use those cases 
to dilute the prohibition on the unilateral use of force as a whole 
The observations of Thomas Franck and Nigel Rodleyas to the desirability of creating 
exceptions to the prohibition on unilateral humanitarian intervention apply with equal 
force to interventions that rely on implied or ambiguous Security Council authorization 


In exceptional circumstances a large power may indeed go selflessly to the 
rescue of a foreign people facing oppression But surely no general law is needed to 
cover such actions [I]n human experience it has proven wiser to outlaw abso- 
lutely conduct which, m practical experience, is almost invariably harmful, rather 
than to try to provide general exceptions for rare cases Cannibalism, given its 
history and man’s propensities, is simply outlawed, while provision is made to 
miugate the effect of this law on men adrift m a lifeboat The honatoiy, norm- 
budding effect of a total ban is greater than that of a qualified prohibition, especially 
at that stage of its legal life when the norm is still struggling for general recognition 
This is a question of balance So long as the preponderant predictable applications 
of a proposed exception to the prohibition on unilateral force are socially undesm 
able — and the historical record so indicates — the exception should not be made 


Some scholars and officials argue that UN diplomacy is at umes aided by a unilateral 
threat by powerful states to use force and ate the U S threat against Iraq as having been 
necessary to end the 1998 inspection crisis * But even if the U S threat did play a role, 
that merely suggests that illegal action can at times have useful consequences, at least in 
the short run The rule of law requires that we sometimes sacrifice using force to punish 
people or regimes that are evd so as to secure a more peaceful domestic and world order 
Intemauonal law, the United Nations and multilateralism require data nation mint 
accept the limits imposed by law as well as the power endowed by it That the world 
community and the Security Council are occasionally more reluctant to use forre th 
our policy makers would like is a restraint imposed by the intemauonal 
Unless we are prepared to concede that all nations have a right to use force to errfo 
Se^ny Counal iLiluuon^a result that the United Suites would notfavor-we ougta 
to accept the Charter’s legal regime with the clear recognition that it sometimes requi 
us to forgo policy opuons we may prefer Mulnlaieralism obliges nation-states to d 
*eu natioiMd interest in a manA«£ that does not confhct with 
tZ?* view of its interest Multilateralism is thus tied to respect for Z 

Multilateralism is not a tactic, it is an end that furthers respect for mtemauonal law 
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ration of express authorizations that contain ambiguous language should he confined to 
objectives that were dearly intended by the Security Council 
The Persian Gulf war and the difficulties attendant on the lengthy process of ensuring 
Iraqi compliance with the cease-fire agreement highlight the tension between the 
Security Council's explicit issuance of a broad mandate to states to use force to achieve 
the Organization's objectives and the pressure those states exerted to interpret that 
mandate in their own national interests In November 1990, when Resolution 678 
authorized member states to use force to oust Iraq from Kuwait, few, if any, of the 
Council members could have contemplated that the resoluuon would authorize the 
bombing of Iraq to secure compliance with an inspection regime — a requirement 
imposed only after the war's end and the restoration of Kuwaiti sovereignty Thus, the 
recent Iraqi inspection crisis raises an important question regarding Security Council 
authorizations to use force how should such resolutions be framed and interpreted so as 
to achieve the coUective-secunty purposes of the United Nauons while limiting the scope 
and extent of the violence authorized’ 

Korea and the Gulf War Authorisations 

The United Nauons expenence during the Korean War illustrates the difficulties that 
arise from broad authorizing language Resolution 83 of June 27, 1950, authorized 
‘members of the United Nanons to furnish such assistance to the Republic of Korea as 
may be necessary to repel the aimed attack and to restore international peace and 
security in the area ” 49 The Security Council's discussion yields little evidence regarding 
the meaning of “restore international peace and security in the area.” 50 Several days after 
the resoluuon was adopted. Secretary of State Acheson stated that U S actions taken 
“pursuant to the Security Council resolution” were “solely for the purpose of restoring 
the Republic of Korea to its status prior to the invasion from the north and of reestab- 
lishing the peace broken by that invasion " SI However, by the end of September 1950, as 
a result of the successful allied landing in Inchon, which routed the North Koreans, the 
United States and its allies faced the question whether to pursue the retreating North 
Koreans into the North and seek their total destruction That issue had a legal compo- 
nent. was such action authorized by Resolution 83 or did it require new UN authonza- 

Initially, President Truman apparently believed that crossing the parallel required a 
UN decision However, shortly thereafter, the Department of State asserted that Rcso- 
lunon 83 provided the requisite authority to pursue the retreating North Koreans 5! The 
S ambassador to the United Nanons argued that “[fjaithful adherence to the United 
nans objective of restoring mtemanonal peace and secunty in the area counsels the 
appropriate steps to eliminate the power and ability of the North Korean 
aggressor to launch future attacks "** The Indian Government and several other states 
ftrsr ^ lr * er specific authorization was legally necessary, although the ma|oniy 
° y™ “embers did not oppose the U S posvuon 84 Nonetheless, the United States did 
™ mit the issue to the General Assembly, which approved the crossing of the 38th 
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what was dearly , mended, not what can conceivably be justified The Korean me 

bc'obhuiiierHkir-lv when broad pohtical agreement exists, the necessary authonzation can 
be obtained fairly quickly mibout compromising the mihlaiy situanon 

Moreorer. when the authorized states Seek to widen a war to achieve new political and 
mihtaiy objectives, the Charter’s presumpuon in favor of peaceful resolution of disputes 
rc,5u ’^f * c Counci1 seriously to consider whether a negotiated settlement can be 
reached Since the mvocauon of new objectives often means that the original objectives 
hare by and large been -accomplished— as happened in Korea— a request for new 
authorization would force the United Nauons to thoroughly assess the prospects for a 
peaceful settlement Unfortunately, the pressure to pursue the military option to total 
victory propelled Washington, to ignore and frustrate the efforts of SecretaryCeneral 
Trygve Lie and others to achieve a settlement in October 1950, efforts that might have 
prevented the loss of hundreds of thousands of lives 68 
As was the case in Korea, the gulf war mandate of Resolution 678 authorized states 
to use all necessary means to “restore international peace and security in the area " 
From a purely textual perspective, that authonzauon seems to have few, if any, limits 
“Area" is undefined and could mean Iraq or the enure Middle East 69 “Restonng 


55 GA Res 376 (V), UN GAOR, 5th Scss , Supp No 20, at 9, UN Doc A/1775 (1950) The United Stales 
turned to the General Assembly because the Soviet delegation hid returned to the Security Council and r>ouM 
have vetoed any extension of the UN objectives The Assembly’s resolution did not explicitly sate dial UN 
farces were authorized to enter North Korea, but everyone involved understood that such was its intent 5 t 
D W Bowtrr, Untitd Nations Forces 43 (1964), Tkwjve La, In the Cause or Peace 345 (1954) 

M Stt LjE, supra note 55, at 345 

w In a similar sense. President Bush's decision u> seek congressional approval of the gulf war was efemwdw 

be political, and not legally necessary, but many have viewed n as evidence that die Executive tmat 
authonzauon for mtliiaiy operations of substantial magnitude 
“Seft tg. La, supra note 55, at 545 (describing Jus peace proposal, which he believed had met wun 
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international peace and security" could mean occupying Iraq, removing Saddam 
Hussein from power, or bombing Iraq's military/mdustnal capacity 60 Officially, the 
United States never made those broad claims during the war Indeed, shortly after it 
ended, US officials testified that Resoluuon 678 had not granted open-ended 
authority to occupy Iraq, and that the military incursions into Iraq during the war 
were authorized only because they were “pursuant to the liberauon of Kuwait, which 
was called for in the UN resolution M Moreover, m response to accusauons that the 
coahuon's bombing campaign stretched the boundaries of the Security Council's 
authorization, many states, including those fighting m the gulf war, declared that 
their sole purpose was to liberate Kuwait 62 Thus, if Resolution 678 is still extant, it 
should be interpreted narrowly and consistently with its object and purpose The 
clear intent of the Security Council in 1990 was to provide authority to oust Iraq from 
Kuwait, not to grant a blanket license for any member state to attack Iraq to enforce 
inspections mandated after the war 68 

Limiting the legmmate objecnves of UN-authonzed uses of force does not unduly 
affect military efficacy, since it does not restrict the military means or tacucs that can be 
employed but, rather, the political goals for which force can be unlized Authorized states 
would retain the discretion to determine the military means needed to achieve the goals 
dearly articulated by the Security Council They would not, however, be empowered by 
ambiguous language to escalate the fighting to achieve objectives not clearly mandated 
To adopt the contrary posiuon would essentially be to eviscerate Security Council control 
over authorized uses of force 

Subsequent to the war, the United States and the United Kingdom interpreted 
Resolution 678 as authorizing force to achieve compliance with the cease-fire While 
incorrect but textually plausible, this interpretation illustrates the problems raised by 
awhonzations that do not specify precise objectives w In our view, the essentially 
boilerplate language “to restore mternanonal peace and security” added no dear mean- 
ing or objectives to either the 1950 Korean or foe 1990 Petsian Gulf authorization It was 
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™ Mitiiur. jufmnow lo.ai 39, Mr Votomkn (USSR), id at 45, Mr WilensVi (Australia), si. ai51,Mr Sazali 

fAtaiapia), »d. at 55 

*** * e wrm “ffcstore" is further textual evidence of this specific intent restoration means 
10 status quo prior to the Iraqi invasion of Kuwait. Virtually all of the Security Council 
rcore^r SlatCd m V0Dn K for Resolution 678 that they were doing so, in the words of Mr Hurd, the UR 
ttnnx - c- rnw Va 10 reversal of the aggression— namely full compliance with previous resolu- 

rwoluuon^ i, oc 2963, at 82 (1990) As Mr Shevardnadze of the USSR noted, "The purpose of the 
>(_rTs._“ 0n " a ' e J wt adopted is to put an end to the aggression and make it dear to die world that 
*8gre«io« cannot be rewarded ' Id. at 94-95 

or nan ® rc5Qluu °n could contain ambiguous language for several reasons The first is poor drafting 

lannnve n» Lf Ke JJ Don 10 P^cular language, a problem fairly easily cured More substantively, ambiguous 
aitocquenilvi reflcct ^ om P ronu5es m the negotiating process designed to allow Security Council members 
Charter otmi “* r raore ^ Iess expansive interpretations We believe that in those situations, the 

c 0 ntran^ UmptIVdy **' on * e expansive view, which could be overcome only by dear intent to the 
pnor to die u« rff ^ ouna! mer °hjcctivej suggests that further debate and authorization are necessary 
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unnecessary and invited difficulties The legitimate objectives of both wars did not 
require such open-ended language They ought to have been limited to the recreation of 
die status quo ante 


Post-Persian Culf War Automations 

Many states were concerned about the minimal role that the Security Council played 
during die gulf war and the perceived lack of accountability to the Organization of the 
states that took action pursuant to the authorization This concern led to attempts by 
members of the Council to rectify these problems m the authorizations to use force 
adopted after die gulf war Some of these authorizations in Bosnia, Somalia, Ham and 
Rwanda imposed more extensive consulting requirements Other provisions focused on 
providing a unified command and control under UN auspices, or at least on authorizing 
the Secretary-General to exercise more command over mihtaiy operations 65 In Bosnia, 
a dispute between the United States and the Secretary-General arose as to whether air 
strikes against Bosnian Serb targets had to be authorized by the SecretaryGeneral and 
approved by the UN commander “ When most of its NATO allies supported the 
Secretary-General, the United States backed down and recognized UN authority The 
Somalia audionzations accorded substanua] authority to the SecretaiyCeneral as well 

The authonzauons since the gulf war have also focused on limiting the mandate 
granted by the Security Council In both the Bosnia and the Somalia operanons, the 
Security Council, instead of broadly mandating the use of force as in Resolutions 67B and 
83, ratcheted up the level and more precisely delineated the purposes of force to be 
employed In Bosnia, the Council enacted specific resoluuons, first to authorize force to 
secure the delivery of humanitarian supplies, next to enforce the no-fly zone, and then 
to protect the safe havens “ In Somalia, the initial Resolution 794 authoreed th 
Secretary-General and Member States to use all necessary means to establish 
secure environment for humanitarian ml, ef operauons That generally iroriedautb* 

nzauon was interpreted broadly by the Secretary-General ^o supported Ae gen 
disarming of the Somalia factions, and more narrowly by the United 5W*» 

Council Resolution 814, adopted on March 26, 1993, over four monfos later ^ha^ 
authorized the expansion of the mandate of UNOSOM, the UN force m Somalia After 
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the attacks against the UN troops by the forces of General Aidid, the Security Council 
explicitly authorized his arrest in Resolution 837 The Council and participating states 
did not rely on the arguably broad language of Resolution 794, but specifically autho- 
rized each escalation of force 

In addition, the Security Council has placed temporal limits on authonzauons 
France’s authorization to intervene in Rwanda was limited to two months 71 Resotunon 
940, which permitted member states to use all necessary means to facilitate the military 
leadership’s departure from Haiti, also contained a more general grant of authority 'to 
establish and maintain a secure and stable environment that will permit implementation 
of the Governors Island Agreement " n The broad mandate under this resolution could 
arguably have been interpreted to be virtually unlimited To counteract this problem. 
Resolution 940 required that the Security Council, not the participating states, should 
determine when a stable and secure environment had been established and the multi- 
national forces' functions terminated ” A termination provision was also included in 
Resolution 1031, which authorized NATO to use force to implement the Dayton Accords 
with respect to Bosnia In that resolution the Council terminated all its prior authoriza- 
tions m that regard and decided, “with a view to terminating the authorization granted" 
to the NATO force, to review it within one year to determine whether it should be 
continued 7< In Somalia, the original authorization in Resolution 794 contained no nme 
limit, but each subsequent resolution authorized DNOSOM D to use force for a limited 
penod of tune (usually about six months) 78 That authorization was periodically renewed 
until finally terminated on March 31, 1995 76 

This admittedly brief survey suggests that substantive and temporal limitations on 
Security Council authonzauons arc possible, that relatively narrow authonzauons are 
workable, and that contractee states can be required to seek new authorizations to 
undertake expanded uses of force On the basis of experience in the Korean War, the 
Persian Gulf war and these later incidents, we suggest several guidelines regarding the 
promulgation and interpretation of resolutions authorizing the use of force 

First, resolutions should set forth clear, explicit and limited olgecuves They should 
eschew clauses that would appear to grant nations a blank check to employ force to 
achieve potentially limitless objectives In most cases, we believe it possible to achieve 
reasonable danty of objectives and avoid indeterminate language such as “restore 
international peace and security ” In some cases, it may prove necessary to use language 
sucl1 as "secure a stable environment" If, however, the objectives cannot be defined 


w P**!™! i™ 1 where the operation is directed by a UN commander under the 
r 138 P^rvurj-General The problem is considerably exacerbated, however, by the contracting- 
uTS? „ tvM at 241-42 

SM| nole 3 s 

om nnJTt SVicrntnents objected to Resoluttoo 940, cnoerang, utter alia, the lack of a tune frame for the 
Jiawaacoon (Mexico) and the nmilanty between its ojwratne paragraph and Resolunon 478 on the gulf 

Arupde tu $ ra 0018 para 8 In Hath, the United States defined us mission narrowly, to return 

detenmnerTu^T ^ iL rCV '“’ 13 e Haitians with a short rebuilding ome In January 1995, the Secunty Council 
Dfcwwv—1 - a iwt’timdy stable and secure environment was in place w transfer authonty to a UN 
MUWW, supm note 70, at 274 

"SC ate ' F 3 ™ 1 19 ’ 21 CDec 15, 1995), rffrmwi re 55 ILM 251 (1998) 
through Oct 51 1993) n0t8 ^ F 3 ” 3 6 (mandate for expanded UNOSOM authorized for an rental penod 
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clearly, the Council ought to examine whether authonzmg the use of forte is advisable 

and evaluate other mechanisms that would enable it to maintain some control over the 
operation 


Second, resolutions should be temporally limited, either by a renewable set time 
penod or by a pnmston requiring the Secunty Council to deteimme whether the 
objective has been achieved To avoid the possibility of a veto that would permit the 
authorization to remain in force, the Council might provide that it must approve such 
determinations by majority vote or supermajority, or require an affirmative vote in oider 
to continue the authorization 77 


Finally, authorizing resolutions should be interpreted narrowly both to minimize 
violence and to ensure that the Secunty Council supports the particular use of force This 
guideline is consistent with the provisions on the use offeree in the Charter, as well as 
its object and purpose A liberal interpretation of such authonzauons would not be 
consistent with the Charter 

Several objections could be made to the foregoing analysis Fust, such limitations 
could be viewed as counterproductive, encouraging noncompliance by the nanon being 
penalized by the Council For example, the limits contained m post-Persian Gulf war 
authorizations were cnbcized by some as being too weak and ineffective While imposing 
temporal and substanuve limitations on the use of force could possibly hinder UN 
military operations, the alternative of granting contractee states virtually limitless discre- 
tion is more dangerous in that it provides no international check on potentially devas- 
tating military escalations 78 

Second, it could be argued that these recent efforts by the Secunty Council to control 
the scope and extent of the uses of force add little to our undemanding In contrast to 
the Korean and gulf wars, they involved relatively small-scale operations m which the 
major powers were reluctant to employ force Thus, in the Bosnia ensa, the Western 
states and Russia were cautious or opposed to the assertive use of force, 79 and often 
rejected draft resolutions proposed by the nonaligned members of the Secuniy Conned 
seeking broad authorizations 80 Similarly, in Somalia the United States initially, and at 
various points thereafter, sought to narrow the objective for which force would be used, 
while the Secretary-General pushed to widen the mandate In these situations, the major 


77 Several objections could be raised to uus proposal IM, just as Congress cannot orcuimcnt foe present 
ment and bicameral provisions in the US Consntunon by providing for a Icgulanve vein, see INSv Ctotnw, 
462 US 919 (MSS) , so it could be argued that Ihe Secunty Council cannot circumvent die Charters g™j ” 
a veto power to die permanent members However, Ihe Charier, unlike the Consmutson, n not premised on 
separation of power* and the proposed Council action would not be ciretmvennng t he pom roltoM* 
branch Moreover, the rationale for providing ihe ve» doea not apply “ ""1?“™°™',.^,"^ 

D Caron, Tkelsgnrawey ?f! As Cc&eta* Meet, of tts Smmr, Gsuneit 87 AJIL552, 576 ( MS) 
persuasively argued, the possibility of modified voung clauses supports foe otaecuves Un«ri hlaiiom. 
enhances the legitimacy ofSecunty Council decision making, and should be politically feasible li si 
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powers often willingly accepted temporal and substantive controls op the use of force, 
restrictions that would have been rejected in a major war in which a permanent member 
bad substantial interests 

We would hope that the post-gulf war practices of calibrating and limiting objectives 
and imposing temporal limits and Security Council control would be transferable to a 
major conflict Unfortunately, past experience and present reality do not make us 
sanguine about those prospects More realistically, the momentum toward war, the 
assertion of national interest and the perceived necessity for military flexibility and power 
to counteract aggression might once again, as in the Korean and gulf wan, overwhelm 
other Charter values Council control, minimizing authorized violence and pursuing 
peaceful settlement. For these reasons, the Security Council should place strong empha- 
sis on maintaining control over the initial decision to authorize the use offeree and insist 
chat nations not resort to nondefensive uses absent a clear Council mandate 

IV Cease-Fire Agreements and Security Council Authorizations of Force 

The pnor two sections dealt with the initiation and contracting out of the use of force 
this section concerns problems that occur in temunaung contracted-out authorizations 
As the Iraqi inspection crisis illustrates, states have claimed the authority to use force 
subsequent to a permanent cease-fire ending hostilities 
The basic Charter principles that we have outlined — peaceful resolution of disputes 
and Security Council control over the use of force — require that, even where there is no 
temunanon provision in the authorization to use force, that authority expires with a 
permanent cease-fire unless explicitly continued Such authonzanon cannot be revived 
by the contractees unilaterally; it is for the Security Council to consider whether a breach 
of that cease-fire justifies a reauthonzation of force 

The Effect of the UN Charter 

Pre-Charter law permitted a party to a cease-fire to treat its serious violation as a material 
breach, entitling it to resume fighting 81 The United States and the United Kingdom rely on 
this law to argue that Iraqi violations of the inspection regime established during the 
ceasefire revived the Resolution 678 authonmnon to use force This view ignores the 
prohibition on the use of force under Article 2(4), which, properly understood, “changes a 
basic legal tenet of the traditional armistice "** Post-Charter law holds that UN-imposed 
“Rsefires reaffirm the basic obhj'auon of states to refrain from using force Therefore, a 
violation of the cease-fire, even a matenal breach, is not a ground for the other party to revive 
osnliues, at least short of an armed attack giving rise to an Article 51 right of self-defense 88 
As one scholar wntes, “Although terms of the armistice agreements dealing with important 
ut collateral issues such as venficauon regimes or implementation mechanisms may fed, the 
overriding obligation not to resort to force as a means of dispute settlement is deemed 
severable and conunues to be binding " M 

Strong policy interests make it advisable that Security Council authonzauons to use 
orce e terminated by the establishment of a cease-fire unless explicitly and unambig- 


Convention [No IV] Respecting the Laws and Customs oftVaron Land, Oct 18, 1907, annexed 
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uously continued by the Council itself The overall objectives of the Charter and the 
changes it has wrought in the law on the use of force mandate that disputes be settled by 
peaceful means, if at all possible This suggests that the end of hostilities, however that 
is accomplished, reestablishes the Article 2(4) obligations on all states not to use force, 
including in implementing cease-fire provisions, and not to do so without a new Council 
authorization For example, no one would seriously claim that member states of the UN 
command would have the authority to bomb North Korea pursuant to the 1950 autho- 
rization to use force if in 1999 North Korea flagrantly violated the 1953 armistice 
Moreover, that rule is especially necessary when the Security Council control consists 
of authorizing member states to use force, a more decentralized approach than envi- 
sioned by the Charter's framers To permit authorizations to continue after* permanent 
cease-fire ends hostilities would allow individual states to use force indefinitely, a result 
that would undermine die Council’s control 86 — particularly when the authorized jiates 
include a permanent member that could veto any Council resolution terminating the 
authorization Every authorization to use force thus for has been at the behest of a 
permanent member of the Security Council This trend is likely to continue In such 
situations the potential use by that permanent member of what has been termed a 
"reverse veto” to block the Council from terminating an automation that no longer 
enjoys the support of the international community undermines the Council's legitimacy 
and Charter-mandated control over the use of force 86 
Indeed, the gulf war and its aftermath illustrate die problematic use of the veto threat 
to reverse the Charter's objective of peaceful settlement. In response to the pram: 
initiatives pursued by the Soviet Union and other nanons m die days before me 
coalition's ground attack, both the United States and the Vmted Kingdom reporte^f 
threatened to veto any resolution that would terminate the UN sanenom and fii 
Resolution 678 authorization of force in return for an Iraqi pu lout from K^ttldore 
recendy, the possibility of a U S and UK veto undoubtedly lurked m the tackgmnndm 
preventing theSecunty Council from expbcidy stating that die R «° lu “°" 6 ’ 8 
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however, the Council will not be able to so limit the contractee's mandate because of 
strong contrary pressure from powerful states or the nature of the operation Therefore, 
at a minimum, to ensure that Security Council authorizations do not continue in perpe- 


tuity, the approach we have argued is correct since it flows from Article 2(4) of the 
Charter*— authorization to use force should cease with the establishment of a permanent 
cease-fire unless it is explicitly continued by the Security Council 89 
Allowing authorizations to use force to continue indefinitely would further alienate the 
smaller UN members, would decrease the legitimacy of such mandates, and could result 
in more resistance to them It could be argued that the converse rule would perversely 
result in the continuation of hostilities by states so authorized, to avoid the extinguish- 
ment of their authorization by way of a cease-fire But hostilities end and cease-fires are 
signed when the military and political situations converge in that direction, and states 
would be unlikely to avoid ending hostilities for fear that their UN authorization would 
lapse 


Practice Pnor to the Gulf War 

UN practice pnor to the gulf war supports this approach to cease-fire law under the 
Charter The various Middle East conflicts between Israel and Arab governments led to 
strong assertions by the Secunty Council and UN officials that violations of cease-fires or 
armistices do not legally justify forceful countermeasures by individual states When the 
Secunty Council, on July 15, 1948, imposed a cease-fire on the belligerents, the UN 
mediator, Count Bemadotte, sent instructions interpreting the Council's resolution to 
mean that "(1) No party may unilaterally put an end to the truce (2) No party may take 
the law into its own hands and decree that it is relieved of its obligations under the 
resolution of the Secunty Council because in its opinion the other party has violated the 
truce * 9D Nonetheless, the Israelis and Arabs continued to violate the cease-fire on the 
basis of alleged violauons by the other party The Secunty Council then adopted a 
resolution reiterating that “[n)o party is permitted to violate the truce on the ground that 
it is undertaking reprisals or retaliations against the other party 

In 1956, as the Middle East situation detenorated, the Secunty Council asked Score- 
taryGeneral Hag Hammarstgold to review enforcement of and compliance with die 
armistice agreement Both Israel and Egypt desired the armistice to allow— in conformity 
wth pre-Charter customary international lav? — each party the nght to take reprisals in 
response to the other’s violations The Secretary-General rejected that view, arguing “that 
Usraeli-Egyptian) compliance [with the armistice] should be unconditional, subject only 
to resort to the Secunty Council if attacked and the inherent nght to self-defense " Even 
die nght of self-defense was narrowly circumscribed “only the Secunty Council could 
decide that a case of non-compliance was a justification for self-defense [under] Article 


a i«n dUUn ^ n a ** 0tt * 8 be made between permanent cease-fires designed to end hostilities definitive!} and 
temporary hall m fighting or a provisional military cease-fire designed to Iasi only a few days or weeks until 
desmf j enna ^ t cessat >on of fighting is reached The Korean armistice and gulf war cease-fires were dearly 
to end homhees permanently, although resolution of some of the underlying political tensions could 
vtthmtv ** ° ccarfes to ac *' ,eVe - Moreover, other forms of a deli move end to hostilities should be subsumed 
____ proposed rule, such as the situation where the states acting under Secunty Council authority 
"«thdiaw their forces after a humanitarian intervention, as happened ra Somalia. 

Fonmm Anf 1 *’ SV ^ m DQte 821 at 839 Sbabtai Bosenne, the former Legal Adviser to the Israeli Ministry of 
Ai&iis, noted the fundamental change in the law relating to armistice agreements *our Armistice 
m ‘ “to*?* subordinate to the obligation, contained m the Charter, to refrain from the threat or 
91 1 Cv^tfrTij 0 ***** international disputes by peaceful means " Id. at 849 
2 f<ji __.T\ d HOW Wars End 293 (1982) This statements based on the post-Chaner rule ihaiAnide 

tnirnorti^u rc ? n f als * EISMAH Be Barer, supra note 29, at 50-52, 70-71 have questioned whether that 
ironcUd rule accurately reflects state practice 
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51 ” For Hammarskjold, the key principle was the binding nature of the cease-fire, 
irrespective of infringements of other articles of the armistice, a principle that resulted 
from the basic obligauons of all UN members not to use force 98 
It might be argued that UN-negotiated or imposed cease-fires ending hostilities 
between individual states are different from a UN cease-fire terminating hostilities 
between UN-authorized forces and an aggressor state While there is an obvious factual 
difference when the United Nations is a party to the conflict, both situations present 
similar theoretical problems and scholars have not treated them differently 
Most cases of hostilities between nations will involve claims by at least one nation of 
authorization under Article 51 of the Charter to use force in self-defense Nonetheless, a 
UN-imposed or -brokered cease-fire will extinguish that nation’s claim of nght under Article 
51 , even if the cease-fire does not fully vindicate its claims Similarly, nations acting pursuant 
to a Chapter VD authorization have a valid right to use force, bit that nght is also 
exnnguished after hostilities end and a permanent cease-fire is promulgated In both 
situations the Charter's command that peaceful means be used to settle disputes requires 
that nauons not use force after the imposition of a ceasefire unless either a new aggression 
occurs, reactivating Article 51, or authorization is given by the Secunty Council For example, 
if Kuwait, with the assistance of the United States and Saudi Arabia, had operated exclusively 
under Article 51 and successfully reversed its conquest by Iraq, a UNbrokered ceasefire 
would have extinguished any right of those states to resume fighting in the event of an Iraqi 
of the cease-fire agreement (unless Iraq remvaded Kuwait, retnggenng Article 51) 
The legal situation should not be different because Resolution 678, and not solely Amde 51. 
authorized the coalition’s efforts 

It could still be argued that force used under Secunty Council authonzauon ought! 
be different from wars between individual nations because UN authonzauons migh 
broader than the Article 51 exception and might therefore survive a ce^e-fire tor 
example. Resoluuon 678 and Korean War Resolution 83 bo* contain K 

authorizing force, not merely to defend Kuwait and South Korea, tot for^ 
international peace and secunty in the area However, the expenence cca5c . fire 

armistice strongly suggests that Council authonzanons to use force end 
r^msuce That armistice ended hosuhues but id not expUcdy e*tmgmsh or con 
UnHe Solution 83 authonzauon to use force » In the negouauo^*^ 
armist.ee, the South Korean Government took the position that vmlauons 
stice by North Korea or failure to achieve Korean umfiraoonat c po ho5tl]lUes m ne 
proposed in the armistice should automancally lead lo a resumpuo n m 

United States and the UN common rgected thal South Korea if 
members with armed forces m Korea stated their commitment to dete 

attacked by the North Tinned Nations that North 

In 1955 and again in 1956, South Korea argued resurop* 

Korean and ChX violations warranted termination of the armistice and die rcsu 
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non of hosnhnes, a position that no other country adopted 96 In 1957 the Unified 
Command announced that Communist violations of the armisuce provision prohibiting 
the introduction of combat equipment and weapons relieved the Unified Command of 
its obligation to comply with that provision, but that it would continue to ohserve the 
cease-fire and implement all of the other armistice provisions 97 The Unified Command’s 
position was thus consistent with Hammarslqold's position m 1956 and Bemadotte's view 
in 1948 

In 1967 the United States brought the Security Council's attention to serious violations 
of the armistice, including armed attacks resulting in almost five hundred UN and South 
Korean casualties The United States claimed the right to take “appropriate measures in 
self-defense” to protect “civilians and military personnel” but studiously avoided making 
any claim or threat to take forceful countermeasures against North Korea 98 One military 
analyst of the armistice concludes that in only one incident during the whole period 
between 1953 and 1967 did the UN forces engage in what might be construed as a 
repnsal for armed attacks against South Korea, 99 and even that incident could come 
within the law of hot pursuit. 


The Iraqi Cease-fire and the General Ruk on Cease-Fires 

The permanent cease-fire that ended the 1991 Persian Gulf war supports, although not 
completely without doubt, the general rule that Security Council authorizations of force 
expire with a cease-fire Resolution 687 is a detailed resolution that sets the terms for a 
formal ceasefire, it includes provisions on, inter alia, settling the boundary dispute 
between Iraq and Kuwait, establishing a demilitarized zone, eliminating Iraq's chemical, 
biological and nuclear weapons capability, continuing economic sanctions, and setting 
up a compensation fond The terms of the resolution do not state that force can be 
employed unilaterally by UN member states to enforce its mandates Its paragraph 1, 
however, does affirm that all thirteen prior Security Council resolunons, to the extent 
not modified by 687, survived the cease-fire, and SecretaryCeneral Boutros Boutros- 
Ghali beheved that Resolution 678 “remained in force" even after the cease-fire 100 
Despite the general terms of paragraph 1, the history and text of the cease-fire resolu- 
tions clearly show that the Resolution 678 authorization to use force expired with the 
conclusion of the permanent ceasefire 

After die suspension of hostilities, a provisional cease-fire, Resolution 686, was 
adopted The distinction between a temporary ceasefire that does not terminate an 
authorization and a permanent one that does is illustrated by these Iraqi resolutions 
Resolution 686 explicitly refers to paragraph 2 of Resolution 678, the “all necessary 
means authorization, and “recognizes" that it “remain [s] valid" “during the period 
required for Iraq to comply with" the terms of the provisional cease-fire Thus, the 
unilateral use of force provision of Resolution 678 would remain “valid" only temporarily. 


pvmmand Report on the Neutral Nation, Supervisory Commission in Korea, UN Doc A/5I67 
129, HO, r« oho Bailev, rnpn. now 91 at «4-75 
* fctf' n0<e 9 1 ■ at 478 

of th» w i nUCd J SaUons Command Report to the United Nations on the increase in violations by North Korea 
uicMiiieuy Armistice Agreement m Korea, UN Doc S/8217, at 5-6 (1967) 
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S3) rhtmn^r 1 t [Introduction by Boutros Boutros-Ghali, Secretary -General of the United Nations, at 
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pending Iraqi compliance with the provisional cease-fire 101 Moreover, the Secunty 
Council rejected a U S effort to authorize force if Iraq failed to comply with all the 
provisions of the cease-fire 102 

Resolution 667, in contrast to Resoluuon 686, did not explicitly state that Resolu- 
tion 678 would remain valid unul Iraq complied with its detailed terms 101 The crux 
of Resolution 687 was the transformation of the temporary cessation of hostilities 
into a permanent cease-fire upon Iraq's acceptance of, not compliance with, its 
terms 101 Of all the detailed provisions in the cease-fire, only paragraph 4 guaran- 
teeing the inviolability of the Iraq-Kuwait border contains language authorising the 
use of force, and then only by the Secunty Council and not by individual states I0S 
That the Council decided to guarantee Kuwait’s boundary by force if necessary— 
a guarantee that is central to both Article 2(4) of the Charter and the 1991 Peraan 
Gulf war— excludes an interpretation of Resoluuon 687 as continuing the Resolu- 
tion 678 authonzauon so as to allow individual nauons to use force to recufy 
other, presumably less central violauons It would be illogical for Resolution 687 to 
require Secunty Council action to authonze force against threatened boundary 
violauons, yet dispense with such action if Iraq violated another provision of the 
resoluuon ,0B 


"a The conditions of die provisional ccise lire required Iraq 10 rescind its purported annotation nfKmm. 
accept in pnnciplc ns Inbihl) for damages suffered by broom release pmonm*, “ d “"l" 
return Kuwait's property, md provide infornnuon on mines and chemical and biological mapons » *"*“■ 
and in allied octmpted Iraqi lemtory <but not in Iraq generally) RcsolutionGBGdid not include any oNlgaunn 

to submit IO inspections fe SC Res 686 (Mar S, 1991), npimlrd m SO OM 568 (1991) , 

1 W The language in Resolution 686 sru lubject in negouanons in die Council Thcll S fim draft conmneo 
a bonder “fZalitw that would base Am* die right of dm «■* - » » 

o^nuon. if In^ does noieomph md. all dem^Vn ibe rerolunon StvFreo^h^ sn^nmeH^KH 

iC. M i. ,,,1 nn rml.nl anfhonauofl of die U S nght to use force m the went ol vtoratrara 



limtcmwd the right to use force only in accordance rod. Remhmon 878 Sr, SC Res 68 

Belgium, President of die Sccvint) Council, formally acbmmledged Iraq “Scn'uti and 
member; had aslcd him to note dm. condmonsertabbshed m the SSd upa-ta* 
emte/frr am tflfetwr ’ Id. « 1 (emphuu add'd) -^SjlS^HwIbwMbe mm wdi Resolimon 686 s 

^Th?US first draft of Resoluuon 682 mu rejected as gomg ‘<» 

means- to guamntec die bonier Frendemdmft *»m ™£S?Srake dear that rota** 

far The statements by supporters ofReioIunon ^ yjobuon (In the case of a boundary 

nanoni were not empon ered jirod/'fll^noiddauthorue self-defense) Indra. 

violauon dm co intituled an armed airadt on outran, ro 

represeniauve staled dial partgraph 4 the nrevroro 

. connnuauon old 
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Moreover, paragraph 34 of Resolution 687 states the Council's decision “to remain 
seized of the matter and to take such further steps as may be required for the imple- 
mentation of the present resolution and to secure peace and security in the area " That 
provision makes clear that the Council, not individual states, determines not only 
whether Iraq has violated Resolution 687 but also whether to take “further steps* for its 
implementation The express vesUng of this authorization in the Security Council is 
inconsistent with die view that Resoluuon 678 continues to allow individual states to 
decide for themselves whether to use force to implement the cease-fire resolution 

Despite the language and history of Resoluuon 687, U S and UR officials have asserted 
since 1991 that the Resolution 676 authorization to use force remains m effect, and on 
several occasions they have deployed forces against Iraq 107 They argue that the traditional 
material breach doctrine is applicable to UN cease-fires and that an Iraqi breach of the 
ceasefire therefore reactivates Resolution 678 However, even if the resolution survived the 
ceasefire and can be reignited under tradinonal armistice law to address material breaches, 
the question remains who decides when a material breach reactivates die authorization to 
use force— the Security Council or the United States and its coabuon partners 5 The practice 
since the ceasefire confirms what is central to Resoluuon 687 that this authority is held by 
die Security Council alone Since the Council made the ceasefire with Iraq, it is the party to 
determine whether Iraq is in breach Thus, for Council-imposed ceasefires, retaining the 
material breach doctrine turns out to lead to the same consequences as the Charter rule 
propounded above only the Council can decide to resume hostilities 

The question of who determines whether Iraq has materially breached the cease-fire 108 
underscores the basic problem with the contracting-out model of UN enforcement Is 
this a UN operation for which the threshold decision to employ force is determined by 
the Secunty Council 5 Or once force has been authorized, are all decisions delegated to 
individual states for the duration of the dispute 5 Professor Ruth Wedgwood and U S 
officials argue that the “cease-fire on the ground was m fact a decision of coalition 
forces," not the Council, and that, presumably, any of those forces can therefore declare 
usq in material breach and use force to secure compliance 109 That coalition forces 
declared a cessation of hosulmes on the ground is not inconsistent with the fact that the 
formal, legally binding cease-fire was established by the Security Council, not by the 
United States or any other state It was declared pursuant to an elaborate Council 
raoluuon setting forth its terms and conditions The Iraqi notification of acceptance, 
after which the “formal cease-fire is effective,” was delivered not to the United States or 
its coalmon partners, but to the Secunty Council and the Secretary-General Further- 
more, the^cease-fire resolution explicitly states that the Council (not individual coun- 
tn 2j *ttch further steps as may be required" for its implementation 

e practice since 1991 lends support to the position that a finding by the Secuniy 
unci! uf a material breach is necessary before force can be employed In January 1993, 


authonan ' " «a*«ire, President Bui h and other U S official* asserted that the Resolution 678 

SdLeirn , m Ireland threatened force against Iraq to achieve compliance with Resoluuon 687 

Senate 07 uvl ®u*h lo (he Speaker of the House of Representanves and President Pro-Tern of ihe 

on BanraJho? J Y? M ’’ pMS- Doc - 1289 (ScpL 16, 1991) U S officials apparently based this interpretation 
” ?L Resolu u° n 687 John E. Yang 8 s John M Goshlto, Bulk Sav /ran Violate CeasePtrr Pentagon 
^ Opium, Wash Post, June 89, 1991, at At 

Tloaues and n tcrm . ^ malenal breach u objective under Article 60 of the Vienna Convenuon on the Law of 
oust us mi,,— mnply means that when one party lo an agreement declares a material breach to 


a thud pariv j„V * oisposiuve out must be measured against the objective facts It does not mean that 
declare Aaia^tiul? cease-fire null and void despite the refusal of both parties to the agreement to 
1909, Art. 60, ] 100^, 13 &e Vienna Convention on ihe Law of Treaties, opened fat signature May 23, 

** Wedgwood, supra note «, at 726 
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,*4» u r I'sirjss *» J. 

do suggest dial Hie Security Council Ls Mlhmrat: thJnH, ^ Wh,le the a,rstr *« 
pursuant to Rcsoluuon 678 they also renffimf h , W , countenance a use offeree 

for the Council and not mdldu s f f * *° ° Ur dl5CU8! >™ *«*■ 

cease-fire and thus to amhon Z e fol ” “ ^ ^ “ “ mitCrral brcach ' * 0* 

srrr^ 1 rz* h rr b r r de ,o >“ ^ 

n ’ e » t - m These attempis reflect the UK wd that suchtcouf *5* CBurfrc a S rcc - 

™tf> » permanent cease-fire or at least reqmre ,t to dedtre ^ S 
rcauthonre force After Kofi Annan returned from Baghdad in February 1998 with the 


airei^m^ t °, <£ lnmre , «»* **<7 and free movement or United Ninon, 

Oliscmtion « l&gSj £Sft? %7&FE1L£ 2? 

qa&s. zzz sassy 5 * 5 * MAttars 

IemI j£ UNdSTs/MmI JS22 e l!L5tjf e S^^r 01 “"remlng Untied Nation. flfgt.tr Into In,, 
zJUJJft 1 T,. S/B T“‘ , ” 5J ■ r* hr u* President of the Secunly Council concerning ranotu 

SSi |3 TmSyUSS "■?*«: VS 5/85091 < 1M3 >- ■*-* a ta&££5£ 

Comc.I Vi-nfA™ ^ Secu"')' Cosmol President's Jantmy 11 statement on behalf of the Secunty 

?SMmrT,n a boundary was at die »ery tore of die conflict' and that in Resolutions 687 and 773 
n, ™ ?,rr 11 E " I ™' t ' d ' 1, e ttmolsbllliy of the border and tmdertalten to lake all nccesnuy 

violat'on! urnXlne'S^^ronmd fa^ d ° " m RWmt fc “'S'"""" *■ 

. * llle presidential statements of Janurty 8 and II follow i line of Secunty Council statements and 

resolutions, starting with Resolution 707 of August IS, 1991, and continuing with informal presidential 
statements of Febtuasj 19 and 28, 1997, and July 6, 1998, that detetmmed Itaq to be in material breach of 
Rcsoluuon 687 SreUNDocs S/23609, S/236G3 lb S/24210, respectively (1998) TTuipracucc confirm, ihat the 
«“?■« of/mtcnal breach was to be made by the Security Council and not by individual member Matts 
wide clear!) it would have been preferable for the Council to determine that Iraq wu m material breach of 
the cease lire and ’mthonze military action by means of a formal resolution, in recent yean the Council has 
relied heavily on presidential statements reflecting the consensus retched in dosed sessions by the member* 
Sre Hsrgis, supra note 15, at 519-20 

1,1 U S officials and at least one scholar have suggested that the United States can deem the cease-fire 
suspended because die Security Council has found Iraq to be in flagrant or senous violation of poor 
resolutions See Wedgwood, supra note 46, it 726 But senous violations do not necessanly, as a matter of law, 
constitute a mateml breach and die Secunty Council bas decided not to find that a material breach has 
occurred It has refused to do so aware of the argument that British and American officials make, that such a 
finding would negate the ceasefire and pave the way for military action That the Council chooses to use a host 
of other terms to characterize Iraqi noncompbance is legally significant it refuses to use the term (hat in the 
past has been taken to legally nullify a cease fire 

1 14 Set UN Council Slops Iraq’s'Vfeapans Smith PUm, Balto Sim, June 15, 1996, at 7A (Untied States and United 
Kingdom had urged Council to declare Iraq in "material breach"), James Bone, Antmoms Fad to fflfc VN 
Gmwurtu on Mildary Action, Tikes (London), Nov 12, 1997, ABC Nnuj Thu Week (Nov 30, 1997) (Annan stating 
that Council had decided not to declare Iraq in material breach) When die Iraqi UN ensa involving UNSGOM 
inspections heated up in die winter of 3998, the Secunty Council again repeatedly rejected US and UKefJom 
to obtain either a rcsoluuon or a presidential statement declaring Iraq in material breach or Resolution 687 
Only after it became apparent that the Council would not do so did the British shift position and argue dial 
such a resolution was unnecessary Laura Sdber, UN Deeply Dandtd Over Use efface, Rn Times (London), «b 
6, 1998, M 4 Even after Annan’s Febraaiy 1998 agreement with Iraq, the British urged the pa^ageofa 
rcsoluuon "which would declare Iraq in material breach" if it did not comply with the agreemenL 
Cisoma Iraq Deal (morning ed . NPR broadcast. Feb 25, 1998) Again, Britain and the United Slates were 

rebuffed 
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agreement with Iraq’s President Saddam Hussein, the United States and the United 
Kingdom lobbied for a Council resolution that would have automatically authorized 
force if Iraq violated the Annan agreement Resolution 1154 not only rejected such 
automatialjr, 115 but clarified the view of a majority of the Council that its explicit 
authorization was required to renew the use of force 118 As the Russian delegate noted, 
“No one can ignore the resolution adopted today and attempt to act by bypassing the 
Security Council” Similarly, France stated that the resolution was designed “to under- 
score the prerogatives of the Security Council m a way that excludes any question of 
automaticity It is the Security Council that must evaluate the behavior of a country, 
if necessary to determine any possible violations, and to take the appropriate deci- 
sions" 117 While US officials still argue that the failure of its members to introduce 
language explicitly requiring member states to return to the Council leaves individual 
nations free to employ force if Iraq violates the resolution, the Council's repeated rebuffs 
to the U S and UK effort to obtain authority to use force constitute if not explicit, at least 
implicit, disapproval of the U S claim 


Conclusion 

The crisis in the fall of 1998 regarding the threat of the United States and NATO to 
use force against Yugoslavia unless it withdrew its security units and army from Kosovo 
demonstrates that the problems discussed in this article are likely to recur The United 
States, again, was asserting that it and its allies have the authority to use force based upon 
claimed implicit Security Council authorization Resolution 1199, while it condemned 
Yugoslavia’s actions in Kosovo, did not explicitly authorize the use of force 118 As m the 
Iraqi inspection crisis the previous spnng, the United States conflated a Security Council 
condemnation of a nation's actions with an authorization to use force That conflation 


m According to members who spoke m the Council, Resolunon 1154’s sponsors assured other members that 
thp resolution did not automatically authorize nations to use force in the event of an Iraqi violation As Russia 
emphasized in the Council any “hint of auto man city with regard to the application offeree has been excluded 
and “would base been unacceptable for the majority of the Council * UN Doc S/FV 5858, supra note 4, at 
17 z}* S* also id. at 5 (Japan) and 18 (Gambia) 

Resolution 1154 warned Iraq that continued violations of its obligsDons to permit unconditional access 
to UN5G0M “would have the severest consequences " But this warning did not leave the United States the right 
to use such force unilaterally in the event of a breach Paragraph 5 forecloses this possibility The Security 
Council does not merely remain seized of the matter, it remains “actively’’ seized and does so "to cn- 
wre .implementation of this resolution " SC Res 1154 (Mar 2. 1998), reprinted in 57 ILM 505 (1998) 

7 UN Doc. S/PV 5858. supm note 4, at 15, 18 See also uL at 14 (China), 10 (Kenya, Sweden). 9 (Brazd), and 
7 (Costa Rica) Other members strongly implied that individual nations could not use force when they stated 
?l a ! * e cvcnt of an Iraqi violation, the Security Council would provide an appropriate response Id at 9, 
Uj-13. 18 (Gabon. Sloven,*, Gambia) 

SC Res 1199 (Sept. 23, 1998) Resolution 1199 expressed the Council's grave concent at the “excessive 
indiscnnwiate use of force by Serbian security forces and the Yugoslav Army" in Kosovo, and acted under 
wupiervllofihe Charter to demand, inter alia, that Yugoslavia “cease all action by the security forces affecting 
toei endian population and order the withdrawal of security units used for civilian repression " /£, para 4 The 
jraoludoB did not mention the use of force, and after the vote Russia explicitly stated that tt had voted for it 
«tawe “no measures of force and no sanctions at this stage are being introduced by the Security Council " 
«2»»ue, supra note 9, at Al Moreover, Resolution 1199, in paragraph 16. states that the Security Councd 
leases, should the concrete measures demanded in this resolution and Resolution 1160 (1998) not be taken, 
consider further action and additional measures to maintain or restore peace and stability u» the region “ 
OTlc r? c ^ css ' U S officials hate argued that Resolution 1199 implicitly gives NATO the authority to use force 
IrmUS Yu P* bva trough the wocauon of Chapter VH See supra note 9 and Goshko, supra note 9 
sheSj foDoWm & a NATO meeting m Brussels on October 8, 1998, Secretary of State Albnght stated that 
BurV s i Resolut,on H99 gave NATO the necessary legal grounds for military action against Serbia Tim 
lMSatl? m>h *' InXemaivmaL «an- Attack Wen's Disunity on Kosovo, Daily Telegraph (London), Oct. 9, 
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ignored the Charter's requirement that the Council must not only condemn a nauon's 
actions as a threat to the peace, hut also decide that force should be employed to 
counteract the threat. 

The grate dangers attendant on a regime oflaw permuting individual nauons or even 
regional organizations to use nondefensive force without explicit Security Council au- 
thorization led all the NATO allies to reject the U S position in June 1998 119 Although 
NATO has since moved closer to using force without clear Council approval, a number 
of European nations still appear uneasy about doing so 

When force should be employed to counteract a particular threat to the peace can be 
difficult to discern, particularly in a world that abounds m dangerous and malevolent 
acton Often a real or imagined evil will exert a tremendous centrifugal pull on most of 
us to support forceful acuon Nonetheless, the penis associated with warfare — that great 
powers can use humanitarian concerns to mash geopolitical interest,™ that major air 
strikes such as those threatened against Iraq and Serbia m 1998 have serious conse- 
quences in lives lost, destnichon caused and the resulting destabilization, that warfare is 
oflimited utility as a means of solving complex, long-standing, underlying problems, that 
a world order that allows individual or coalitions of nauons to deploy offensive military 
might for what they deem are worthy causes amounts to anarchy— these penis require 
that force be used only as a last resort as determined by a world body Thatpnnople, 
msenbed in the UN Charter, stipulates that the Security Council must explicitly approve 


non-Arucle 51 uses of force 

Dunng the Cold War, many claimed that the Security Council could not fulfill ib first 
and primary responsibility of ensuring mtemauonal security The end of the Cold War 
and the reversal of Iraq's invasion of Kuwait in 1991 were mewed as reviving the Council s 
role m collective secunty The early 1990s brought fears from some quarters that the 
United Nauons was acquiescing too readily in U S uses of force At times, these can 
to enuosms of explicit UN authorizations of force as illegitimate, unwise, mmmV 
c o nsu min g a mulnlateral veneer for unilateral acdon At other tunes, critics 
forceful Jon was being taken in the name of the United Nauons that had not really 

been authorized by the Secunty Council 

While rt is too early to provide any defimnve answer, it may well be that the rare 
evems portend a restoration of the Council's proper role The world needs a Security 


119 The United Stales was “the only [NATO] STn « a— 

NATO did not need eylrat Seamy Goumd Breah&n, Federal New Service, June M. 

Defence WiOnun S Cohen at Los Angeles Foreign Affiu , & Ralph Allans, Koswo Cnsa 

1998 at 10. available m LEXIS News Library, Fednew File ^ maTO action without Seamy 

Council approval), Paul Konng ,„ oon ocn)Ki ), Wltaro DiotIi* Anttu 

Diwduk n rf ,,i f y.. r Jn„ Iiffllgi.NY Tims, Oct. 9, 1998, aiAI (naming 

189 swRoser Cohen, - ,-g.tai 

and Denmark as having sudt rttemBoiii^ auar*rnart>e®q ,lained ^ ,beli ^fJusSbwraBling 

«■ The nrong opponuou ® ^ ^ 19S8 , 

§4, all 
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Council powerful enough and sufficiently unified to authorize strong countermeasures 
against aggressors or genocidal regimes and yet not be a mere multilateral rubber stamp 
for unilateral decision making It must steadfastly uphold its mandate pursuant to Article 
41 to authorize force only as a last resort 

Postscript 

On December 16, 1998, the United States and the United Kingdom launched four days 
of air strikes against Iraq, claiming that Iraq had failed to cooperate folly with the UN 
weapon inspectors The United States and Great Britain acted without obtaining the 
Secunty Council's authorization to use force and, thus, as this article has argued, in 
violation of the Charter m The United States and Great Britain argued, as they had in 
February, that they had legal authority to use force to respond to Iraqi cease-fire 
violations Other nations again disagreed la 

The December 1998 bombing of Iraq suggests that our hopeful prediction of a 
strengthened role for the Secunty Council in controlling the use of force must be 
tempered by the painful reality of superpower unilateralism The symbolism of the 
bombs felling on Iraq while the Council debated its response to a report from a UN 
special commission about Iraqi compliance with UN resoluuons starkly illustrates the 
refusal of the United States to accept limits on us power The U S position is that it will 
enforce Secunty Council resoluuons by force, whether or not the Council sees fit to do 
so In the short run, the Council was rendered impotent For the long term, the 
consequences are potentially senous The Secunty Council will be reluctant to authorize 
and contract out force it cannot control, powerful nations will act on their own 


On November 5, 1998, at ill $9S9th meeting, the Secuniv Council adopted Resolution 1205, which 
condemned Iraq’s decision to cease cooperation with UNSCOM as "a flagrant violation of Resolution 687* but 
aw not authorize the we of force See Josh Friedman, UN Council Scolds Iraq, Condemnation Falls Short of Mthtary 
Nov 6, 1998, at AI8 Various members stressed, as they had in February, the “prerogatives" of 
wc Council and argued that its control over international peace and secunty “must not be circumvented " See 
security Counal Press Release No SC/6591, at 5 (France), 7 (Sweden, Brazil), 6 (Russia), 8 (Kenya) (Nov 5, 


. three Secunty Council member*— Japan, the United States and Britain— -spoke in favor of the air 

i™* VomaL Press Release No SC/6811, at 5 (UK), 8 (US > 9 (Japan) (Dec 16, 1998) Hie 

v ®* mcsc accu8e( * United States and the United Kingdom of an “unprovoked act of force" that 

thC P 0110 ? 1 ®® of international law and the principle of the Charter ” id at 4 (Russia) A number of 
°PPO«d the use of force and reiterated that force must be authorized by the Secunty 
® (Costa Rica), 8 (Sweden), 9 (Brazil), 10 (Kenya) International reaction was generally negative, 
®ougn some European and Asian allies supported the military action 
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NATO, the UN and the Use of 
Force: Legal Aspects 

Bruno Simma* 


Abstract 

The threat or use of force by NATO without Security Council authorization has assumed 
importance became of the Kosovo crisis and the debate about a new strategic concept for the 
Alliance The October l‘J9ti threat of air strikes against the TRY brcachcil the UN Charter, 
despite NATO's effort to rely on the doctrines of necessity and humanitarian intervention and 
to conform with the sense and logic of relevant Council resolutions But there arc hard cases 
mvolvimrj terrible dilemmas in which imperative political and moral considerations leave no 
rhoire but to act outside the law The more isolated these instances remain, the less is their 
potential to erode the rides of international law The possible boamcranq effect of such 
breaches i an never be cxi hided, blit the danger inn be reduced by spelling out the factors that 
moke an ad hoc decision distinctive and minimize its precedential significance In the case of 
Kosovo. only a thin red line separates NATO’s action from international legality But should 
such an approach become a regular part of its strategic programme for the future. It would 
liiideruiinr the innvcrsal system of collective security To resort to illegality as an explicit 
ultima ratio for reasons as convincing as those put forward in the Kosovo case is one thing 
To tiini sin h an exception into a general policy is quite another If the Wnshmgtmi Treaty has 
a hard legal core which even the most dynamic and innovative (re-)mtorpretation cannot 
erode, it is NATO's subordination to the principles of the UN Charter 


1 The Threat or Use of Force in International Law 

Contemporary international law establishes beyond any doubt that senous violations 
of human rights are matters or international concern Impressive networks of rules 
and institutions, both at the universal and regional levels, have come into being as a 
result of this international concern In the event of human rights violations which 

Prnfe'wnr oT Inkmmlon.il nnd 1 uroptnn Community law livdllut Rir lntem,itlon.ilL5 Rcchl - 
VOttimilu I tuIwta-M.iximili,tiis-UiiivLP,tllil I’mrkiMir-Wntxr-l’til/ - D-80SIUMflmlw.il (hrtnmy 
number or the ldUonnl Hoard this article wav ortflln ally pnscnled al I’ohcy Roundtables mjoinma! by 
Hu United Malinin, Aunchillim nr Ilk USA nl New Yuri, and W.nlnllRloii IK ml 1 1 ,uwl U March 
V9V I omrmtc nJeiuiccs have been provided only where considered essential 
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reach the magnitude of the Kosovo crisis, these developments in international 
law allow stales, acting individually, collectively or through international organiza- 
tions. to make use of a broad range of peaceful responses According to the dominant 
doctrine in the law of state responsibility (developed by the United Nations 
International Low Commission), the obligation on states to respect and protect I lie 
basic rights or all human persons is the concern of all states that is, they arc owed enjit 
omua Consequently, in the event of material breaches of such obligations, every 
other state may lawfully consider Itself legally ‘injured' and is thus entitled to resort to 
countermeasures (formerly referred to as reprisals) against the perpetrator Under 
international law in force since 1945. confirmed in the Gcncial Assembly's 
Declaration on Tricndly Relations’ of 1 9 70, 1 counlctmeasures must not involve the 
threat or use of armed force In the case of Kosovo, pacific countermeasures were 
employed, for instance, by the Luropoan Union last year, with the suspension of 
landing rights of Yugoslav airlines within the EU Leaving aside the quesUon or 
whether this particular measure proved to be effective, it is somewhat surprising that 
a major Member Slate or the LV. at least Initially, did not regard itself in a position 
legally to have recourse to this peaceful means of coercing the TRY to respect the 
human rights of the Kosovar Albanians Yet this same slate esprossed no sueli doubts 
about the legality of its participation In the NATO threat of armed force which 


developed Just a few weeks later 

The world community, for its part, acting through lb c United Nations Security 
Council, resorted to a mandatory arms embargo vis-a-vis the PRY, including Kosovo 
We do not have the necessary information at hand to be able to give a soun 
a« r«in r nt of the Impact and effectiveness of these non-military measures 
In the face of genocide, the right of states, or collecUviUes of stales, to counter 
breaches of human nghls most likely becomes an obligation ' In Kosovo, however, 
what the international community Is racing (i c , at the time of writing, car y a 
1999) are massive violations of human rights and rights of ethnic mmon es, 
acts of genocide in the sense of the 1948 Convention 4 . . 

Turning to the issue of enforcement or respect for human rights y mi ^ 

the fundamental rule from which any inquhy must proceed is Article 2(4) 

Charier, according to which 

(ll l|| Members [ofUic UNj shall refrain In IhdrbiterooUonal relations 
ruree against the lerrilOTlal Integrity or political Independence of any stoic, 
manner Inconsistent with Ihc Purpose* or the United Nations 

» . . *. u. *b«h . ****»• -* >««- "2S" IIS 

214) that the prohibition enacted therein was, and is, 

n. ™ w- 4 1 ”* “ 



G/l tie, 2625 (XXV) (1970) 

^iXcXnf ^ ons.suc tre Che , Vuoorlav 

CMVcnUon on the Prevention end Punishment oTlhc Crime of Guiucldc 
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War years, the phrase* or many other manner inconsistent is not designed to 
allow room for any exceptions from the ban. but rather to make the prohibition 
watertight In contemporary International law, ns codified m the 1969 Vienna 
Convention on the Law ofTrcaties (Articles 53 and 64). the prohibition enunciated in 
Article 2(4) ofthe Charier is part ofjns cogens, i e . it is accepted and recognized by the 
international community of states as a whole as a norm from which no derogation is 
permitted and which can be modified only by a subsequent norm of general 
. ^ i^ m n i in nal law having the same peremptory character Hence, universal jus rosens, 
like the prohibition embodied in Article 2(4), cannot be contracted out of at the 
regional level Further, the Charter prohibition of the threat or use of armed force is 
binding on states both individually and as members of international organizations, 
such as NATO, as well as on those organizations themselves 
Moreover it is important to draw attention to Article 52 of the just-mentioned 
Vienna Convention, according to which ’|.i] treaty is void if its conclusion has been 
procured by the threat or use of force in violation ofthe principles or international law 
embodied in the Charter of the United Nations', paramount among these principles 
bang Article 2(4) 

The law ofthe UN Charter provides two exceptions from the prohibition expressed 
in Article 2(4) (the mechanism ofthe so-called encmy-stalc-clauscs' (Articles 53 and 
107) should be led aside as it is now unanimously considered obsolete) The first 
exception, embodied in Article 51 of the Charier, ts available to states which find 
themselves to be victims of aggression 

Nothing In the present Charter shell Impair the Inherent right of individual or collective 
sclMdencc if an armed attack occurs against a Member of the United Nations unUl the 
Security Council has taken measures necessary to maintain intemnUonnl pc° cc a °d security 
Measures taken by Members in the exercise of this nghl of self-defence shall he immediately 
reported to the Secm-ity Council and shall not In any way nlTcct theauthonty and responsibility 
ofthe Security Council under the present Charter to lake at any time such action os It deems 
necessary In order to maintain or restore inlemalionnl peace arid security 

As the Charter reference to collective self-defence. Article 51 constitutes the legal 
foundation of the Washington Treaty by which NATO was established 5 Article 5 of 
the NATO Treaty bases itself expressly on Charter Article 51 
According to the UN Charter, then, individual or collective self-defence through the 
ose of armed force is only permissible In the case of an ‘armed attack' lake Article 2 (4), 
Article 5 1 hits become the subject of certain gross (mis-)iiiterprelnlions. most of them 
pat forward during the Cold War when the Security Council regularly found itself in a 
state of paralysis Against such attempts to turn a clearly defined exception to the 
comprehensive Charter ban on the threat or use of force into a convenient basis for all 
sorts of military activities, it should be emphasized once again that Article 51 
unequivocally limits whatever farther-reaching right of self-defence might have 
existed in prc-Charler customary international law to the case of an 'armed attack In 
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particular, any offensive self-help by threats or use of armed force without a basis m 
Chapter Vll has been outlawed by the lu\ rtnjrm of the Charter 
With regard to the second exception to the Charter ban on armed foree, Chapter Vll 
constitutes the very heart of the global system of collective security According to its 
provisions, the Security Council, after having determined that a threat to the peace, 
breach of the peace, or act of aggression has occurred, may, if necessary, takcmilltaiy 
enforcement action Involving the armed forces of the Member States In actual UN 
practice. It is now common for such enforcement action to be earned out on the basis 
of a mandate to, or more frequently of an authorization of states which are willing to 
participate, either Individually or in ad hoc coalitions or acting through regional or 
other International organizations, among them prominently NATO While ihc 
implementation of Chapter Vll through a 'franchising system' or tins kind creates 
numerous problems of its own, It Is universally accepted that a Security Council 
authorization granted under Chapter Vll establishes a sulhcicnl basis for the legality of 
the use of armed force employed In conformity with the respective Council 
Resolution^}. Conversely, any threat or use of force that is neither Justified as 
self-defence against an armed attack nor authorized by the Security Council must be 
regarded os a violation of the UN Charter 
Chapter Vffl of the Charter (Regional arrangements) completes the legal regime 
thus devised Hence, according to Arttdc 53 para 1, 


[tJheSceurilyCounellshiil! when, appropriate, uillla-such regional arrangements or agencies 
for enforcement action under Its authority 

The UN Secretary-General's 1992 'Agenda for Peace’ emphasized the desirability, 
indeed necessity, of this mechanism of support * However, Article 53 para 1 then 
continues 


Bat no cniorujmeni ncuon snuu o« «»»> «««»* .»*«««. — — --- _ rflh 

without the authorization of the Security Council [with the now obsolete ctccpUon or me 

employment of Ihc 'cncmy~s talc-clauses ] 

This provision, too, has been subjected to considerable strains, particularly during 
the Cold War. One especially dubious example is the view that failure o c on i 

disapprove regional ItaiJ action could amount to (ta«t) author^ 
the veto power of the permanent Council members, this ts a ^ 
the other hand, an mterpretatton oi Article 53 para 1 does to good faith leave roo 
for the possibdlty of implicit as well as cx-post-facto authorization rwcft 

obligations under the present Charter shall prevail 

Prominent among the Charter obligations thus enjoying priority is, of cou , 
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prohibition on the threat or use of force embodied m Article 2(4), m the context of the 
other provisions or the Charter to which reference is made above (Articles 51 and 53, 
Chapter VII) Since Article 2(4) reflects a norm o!)u*coqcns. any agreements, decisions 
and obligations conflicting with it are invalid Hence, Article 1 03 renders the UN 
Charter itself, as well as the obligations arising under it from, for instance, binding 
Security Council decisions, a ‘higher law’ vJs-a-vjs all other treaty commitments of the 
UN Member States, among them those stemming from NATO membership 7 
The question of the legality versus the illegality of so-called ‘humanitarian 
intervention' must be answered in light of the foregoing Thus, if the Security Council 
determines that massive violations of human rights occurring within d country 
constitute a threat to the peace, and then calls Tor or authorizes an enforcement action 
to put an end to these violations, a 'humanitarian intervention' by military means is 
permissible In the absence of such authorization, military coercion employed to have 
the target state return to a respect for human rights constitutes a breach of Article 
2(4) of the Charter Further, as long as humanitarian crises do not transcend borders, 
as it were, and lead to armed attacks against other states, recourse to Article 5 1 is not 
available For instance, a mass exodus of refugees does not qualify as an armed attack. 
In the absence of any justification unequivocally provided by the Charter ‘the use of 
face could not be the appropriate method to monitor or ensure . . respect [for human 
nghts]'. to use the words of the International Court of Justice in its 1986 Nicaragua 
judgment * In the same year, the United Kingdom Foreign Office summed up the 
problems of unilateral, that is. unauthorized, humanitarian intervention as follows 
[T]hcovcrwhc[mlnBmn|onlynfi.anlcmporai-ylcgaloplniorH:omes down against the existence 
ofanght of humanitarian intervention fur three main reasons Bret the UN Charter and the 
“upus or modem international law do nol seem 10 sped fit. ally incorporate such a right, 
secondly. State prauitt, in llic past two u-ntunts and especially since 1945 al best provides 
only a handhil of genuine cases of humanitarian intervention, and nn most assessments, none 
»t all. and linally on prudential grounds that the scope for abusing such a right argues 
strongly against Its creation In essence Ihcrefore, the ease against making humanitarian 
Intervention an exception to the principle of non-lnlervenllon is that Its doubtful benefits 
would be heavily outweighed by Us costs In terms of respect for IntemaUonal law * 


The question which anscs at this point is, of course, whether the state of the law 
us desenhed could have changed in recent years, possibly after the demise of the 
t-West conflict or under the shock of the genocide and crimes against humanity 
committed m the former Yugoslavia Could it not be that ‘humanitarian inter- 
ventions , now undertaken in the spirit of ensuring that Srebrenica does not happen 
*ga n. as it were, deserve a friendlier reaction also on the part of international 
awyers? Do recent or current instances of 'military humamtanamsm’ show 
selves to be uninfected by the less laudable motives that characterized sut.li 
J 11 10ns m ^ ,0 Post? To what extent will collective decision-making, or the 
"'movement of NATO or the OSCE as such, guarantee that such improper motives are 
tned or even eliminated? And, most importantly, how could even the purest 


« hi this ag ml Art 7 of the NAIO Inaly 
Efwnw, at para 26S 
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humanitarian motives behind military intervention overcome the formidable inter- 
national legal obstacles just described? These obstacles could only be removed by 
changing the law or the UN Charter There is no prospect of such a change, however 
Thus, 'humanitarian interventions' involving the threat or use of armed force and 
undertaken without the mandate or the authorization of the Security Council mil, as 
a matter of principle, remain in breach of international law But such a general 
statement cannot be the last word Rather, in any instance of humamtanaa 
intervention a careful assessment will ha ve te be made of how heavily such illegality 
weighs against all the circumstances ofe paiticular concrete case, and of the efforts, if 
any. undertaken by llic parties mvulvcd to gel ‘as close to the law' as possible Such 
analyses will influence not only the moral but also the legal judgment m such cases 


2 Kosovo: A Thin Red Line 

In the case of Kosovo, large-scale violence flared up In late 1997/early 1998 At that 
stage, the mtomatiana] community took steps to involve itself quickly and strongly, at 
least compared with earlier sad instances In March 1998 the Security Council, acting 
under Chapter VH but without expressly determining that the Kosovo crisis amounted 
to a threat to the peace, adopted Resolution 1 160 (1998). in which the Federal 
Republic or Yugoslavia and the Kosovar Albanians were called upon to work towards 
a political solution In the same resolution, as mentioned earlier, the Council imposed 
a mandatory arms embargo vis-u-vis both parties ' n It emphasized ‘that failure to make 
constructive progress towards the peaceful resolution of the situation in Kosovo will 
lead to the consideration of additional measures'.’ ' , 

In the days that followed, the situation deteriorated rapidly fighting intensified an 
the Serbian security forces as well as the Yugoslav Army used force m an excessive 
and indiscriminate manner, thus causing numerous civilian casualties, he «P> 
mcnl of hundreds of thousands of innocent persons from llieh homes. and a m 
flow of refugees into neighbouring and more distant countries ln A P n ' 

Contact Group for the Former Yugoslavia agreed, with the exception « » 
Federation, to impose now sanctions on the FRY In June, the UN 
advised NATO of the necessity for a Security Council mandate for »i>y 
intervention m Kosovo However, by that time ,t had become apparent that die 

Russian Federation would not agree to such a step ^ i , oo n 9981 whnJi. 

In September 1998, the Security Council adopted Ron! Wm 1 1 _1 » 0 ^ ln 

also on the basis of Chapter VO, determined that remon' " The Council 
Kosovo constituted 'a threat te peace and security in Ita "«« ^ s ^ bybDlh 
demanded the cessation of hostilities, a ceasefire. ^ ncgotlatlons with 
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1160 (1998) not be taken, to consider further action and additional measures to 
maintain or restore peace and stability in the region' 

During subsequent weeks, however, it became clear that (at least) Russia would 
veto any Council resolution containing a mandate or an authorization to employ 
threats or the use of force against the TRY On the other hand, it was equally dear that 
the JusL-quoted reference to eventual further Council action in Resolutidn 1199 
(1998) was not sufficient in itself to provide a legal basis for the threat or use of armed 
force by ON Member States or international organizations Thus, the Security Council 
wnsm no position to take the 'logical' further step of following up on Resolution 1199 
(called ,i 'spring board resolution' by the then German Foreign Minister Kinkel) and 
ultimately authorizing enforcement action if the situation did not improve 
At this point NATO look over as it were Its members gave the organization the 
go-ahead for military acUon if the t’RY did not comply with the Council resolutions, 
and the Alliance prepared for air strikes against the FRY The principal legal basis Tor 
such action was to be the concept of ‘humanitarian intervention’, linked as closely as 
possible under the circumstances to the UN Charter in order to further gam 
legitimacy The NATO position was summarized in the following terms by Secretary- 
General Solana on 9 October 1998 

The relevant mmn points that have been raised in our discussion yesterday and today are as 
fettnwv 

- The FRY has not yet complied with the urgent demands or the International Community, 
despite UNSC Resolution 1 1 60 id 31 March 1 998 Mowed by UNSC RcsoluUon 1 1 99 of 23 
September 1998. bnlh acting under Chapter Vtt of the UN Charter 

- The very stringent report of Ihe SccrcUiry-Ccncml of Ihe United Notions pursuant to both 
resolutions warned inter alia or the danger of an humanitarian disaster in Kosovo 

~ TheionUnualion of a humanitarian catastrophe, because no concrete measures towards a 
peaceful solution of the crisis have been taken by the TRY 

- T I he Tael that another UNSC RcsoluUon Luntalmng a clear cnrorccmcnl BClion with regard lo 
Kosovo cannot be expected in the foreseeable future 

- Ihi ■iLicnnrntkin of the situation in Knsovn and its magnitude constitute a venous threat to 
peace and sttiinly in the region as explicitly reft rrexl U. in Ihe UNSC RcsoluUon 1 199 

On the basis of this discussion, I conclude lhal Ihe Allies lichcvc' that in the particular 
I ^Rmstanccs with respect to the present crisis In Kosovo as described In UNSC Resolution 
J 9. tluiv an kgilimati grounds Tor tin Alliance Intlm.iUii and if necessary In use force " 

This announcement appears to have made a certain impression on the FRY In any 
Holb lnlCn!,Ve d'Plomalic efforts, particularly on the part or US Special Envoy Richard 
0 roo * te ' during the following days led to a ceasefire and the conclusion of two 
a Aral agreement of 1 6 October 1998 between the PRY and the OSCE, 
uni* i"u ' ur d |L ' latter lo establish a verification mission in Kosovo, and including an 
cr along by the FRY to comply with Resolutions 1160 and 1199, and a second 
cement between the TRY and NATO, signed on 1 5 October 1 998, providing for the 

timnjTT * l ' l | n 'l' lI Y't'eocral s«1ana addressed lo Ihe permanent representatives lo Ibe North Atlantic 
1 1 9 October 1998 document on Rlc with the author 
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establishment of <in air verification mission over Kosovo In order to complement the 
Oh'G'Ii mission According to tlic lirsl-monlioncd agreement, 

ftjn tile event u( nn emergency siUuilliin In Kosovo which In Ills judgement of the |{)sdi| 
Mission Director Ihrc.ilcns the safety of members of die VcrtlkaUon Mission, the I’ltY shall 
permit and cooperate In the evacuation of Verification Mission members [by a NATO 
Extraction Force] " 


Holbrooke further reached an accord with the FRY, .1 wording to which negotia- 
tions on a framework for a political settlement were to be completed by 2 November 


1998 

On 24 October 1 998, the ON Security Council returned to the scene again, reacting 
to tile conclusion of the Holbrooke agreements with the adoption ofRcsolulion 1203 
(1998) AcUng under Chapter VII, the Council formally endorsed and supported the 
two agreements concluded on 15 and 16 October concerning the verification of 
compliance by the FRY and all others concerned in Kosovo with the requirements of 
Its Resolution 1199. and demanded frill and prompt implementation of these 
agreements by the FRY It alfrimcd that the unresolved situation in Kosovo 
constituted a continuing threat to peace and security in the region 
Alter some time, during which there was an improvement in the humanitarian and 
security situation In Kosovo, violence increased again, culminating in the events in 
Racak tn mid-January 1 999 In response, NATO threats of air strikes were resumed 
On 28 January 1999. UN Secretary-General KoD Annan, he himself a former 
special UN envoy to NATO, met with the North AllanUc Council Misstatement to l « 
Council includes the following passages 


We must build on the remarkable cooperation between the UN and MDR In Bosnia to further 
refine the combination offeree and diplomacy that is the key to peace In the Balkans as 
everywhere The success ortho NATO-led mission operation under a United Nations mandate 

Is surely a model for Ihturc endeavours ,,,,,, „ 

Let me conclude by congratulating you on iho upcoming 50th annlveisaoior ihaalto^ 
and wish you all success In your dcbbcrallons on devising a new strategic eonuip wlhenes 
OTilury How you define your rale, and where and how you decide to pursue R * of v«al 
Interest to (he llmlcd Nations, given Iho lung Imddlnn of cooper, illnn m i cii ^ ^ 

between N A i 0 and the UN In mottos of war and peace I look forward to lie gy 

on this matter” 

At a press conference in Brussels, the UN Secretary-General, 
preconditions of mditaiy intervention in the FRY/Kosovo Is reported 
'normally a UN Security Council Resolution is required ltothcprcS son 

On Ihesame day. NATO SccrcUuy-Gcncral So ' ana ^ d J^“ l JJ ^ed a 
behalf of the North AllanUc Council. ,n ' vhich *r“ 

i * - - «* — 
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Secretary-General to NATO earlier today that the United Nations shares our 
determination and objectives ,1T On the evening of 29 January 1999, following 
decisions of the Contact Gronp taken a few hours earlier aimed at reaching a political 
settlement between the parties to the Kosovo conflict and establishing a framework 
and timetable for that purpose, the President of the Secunly Council made a statement 
according to which the Council welcomed and supported the decision of the Contact 
Group and demanded tlial the parties should accept their responsibilities and comply 
fiilly with these decisions as well as the relevant Council resolutions Further, the 
Secunty Council reiterated its full support for international efforts. including those of 
the Contact Group and the OSCE Verification Mission, to reduce tensions in Kosovo 
and facilitate a political settlement '* 

The next day. the North Atlantic Council repeated the threat of air strikes, if the 
‘requirements of the international community' and all relevant Secunty Council 
resoluUons were not observed In this context it welcomed the just-mentioned 
Presidential Statement 11 On 1 February 1999. the FRY representative at the UN 
requested an emergency meeting of the Secunty Council ‘following the NATO threats 
to the sovereignty of [his] country' According to the FRY, ‘[t]he decision by NATO, as 
a regional agency, to have its Secretary-General authorize air shrikes against targets 
on FRY temtory represents an open and clear threat of aggression against the FRY 
as a sovereign and independent Member State [sic] of the United Nations 20 The FRY 
letter then drew attention to the requirement of UN authorization of enforcement 
action to be undertaken by a regional organization 

As or March 1999, the international community is expecting the parties to the 
Kosovo conflict to return to the negotiating lablc(s) and hammer out the details of a 
Rambouillcl Agreement’ As tilings currently sLund, the Secunty Council will be 
requested, in this agreement, to issue a mandate for a NATO-led multinational peace 
mission (KFOR), involving armed forces ofboth members and non-members ofNATO, 
to secure the implementation or the 'Rambouillet Agreement', by military means if 
necessary However, in view of the fact that the future agreement would embody the 
consent of the FRY to the deployment of a multinational peace force on its temtory. 

TO and its member states appear to regard a UN Secunty Council mandate/ 
authon/ation as politically desirable, but not indispensable, should the veto of a 
permanent member stand in the way This at least was the viewpoint taken by the 
' mum Government in Ihe parliamentary debate in lale February 1 999, which led to 


utestag s approval of German participation m the military implementation of 
f 6 uture 'Rambouillet Agreement’ as well as in NATO operations within the 
ramework of the Extraction Force 21 A similar view had been expressed earlier on 
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with regard to the effect of the Holbrooke Agreements on the legality of the presence of 
the OSCi: Verification Mission in Kosovo and on that of the eventual evacuation of 
OSCE Verification Mission members by the NATO Extraction Force u 
fn contrast, it Is said that the current position of the Russian Federation is to cal! for 
a Security Council mandate based on Chapter VI In addition to an agreement with the 
territorial sovereign If this condition were met, it appears that Russia would also be 
willing to participate In a NATO-led multinational peace mission in Kosovo 
Thus stands the chain of events relevant in the present context In Uic following, 
these facts will be assessed In relation Lo the law set out In Section 1 above 
First, contrary lo the standpoint taken In the FRY's request of 1 February li bran 
emergency Council meeting, NATO is not a regional organization In the sense of 
Chapter VIII oWic UN Charter On the part of NATO, this was expressly clarihcd years 
ago in a letter addressed by the organization's former Secretary-General Willy Claes to 
the UN Secretary-General Consequently, the requirement enshrined in Article S3 
para 1 of the Charter (cf text at note 6 supra) for an — express or implicit pnor or 
cx-posl-facto — authorization of enforcement action under regional arrangements or 
by regional agencies Is not formally applicable in the case of NATO The Alliance 
constitutes on International organization on the basis of Article 51 of the Charter, the 
only ‘enforcement action' envisaged in this Article is self-defence If NATO now 
widens the scope of its activities beyond 'Article S missions’” it leaves the area of 
relative freedom or action granted by Article 5 1 or the UN Charter and becomes fully 
subjected to the legal bmlls established by the ‘higher’ (cf Article 103) Charier law 
Intended to contain or prohibit any other, i c offensive, kind of coercion or 
enforcement by military means Thus, we are back to the basic principle of 'no threat 
or use of armed force except in self-defense or if called for, respectively authorized, by 
the Sccunty Council' In our case, the requirement of such authorization would result 
(not from Chapter VIH but) from Chapter VII of the Charter However, as to the 
modalities of Security Council authorization the clarifications developed 
53 para. 1 will certainly be applicable by way of analogy The argument could cv 
made that legal limitations lo be applied In cases of interaction between 
regional organizations foreseen by the Charter would have even 
Sn-vis an organization like NATO wh.ch is now -ntunng mto i^ 
■enforcement action' against third states (arg a mown forcc 

NATO could be authonzed by the Sccunty Council 
against the FRY not only expressly and prior to such aellon but also Implicitly 
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by the Council in its Resolution 1203 (1998) as well as in the Presidential Statement 
of 29 January 3 999 with the Holbrooke agreements and the subsequent successes of 
the Contact Group — results causally linked to the NATO threat of imminent air 
strikes These signals of political approval could, at any stage, have been prevented by 
the opposition of any permanent member or the Council But the Russian Federation 
chose to remain silent On the other hand, however, Russia had made it clear m the 
fall of 1 998 that it was not ready to follow lip on Resolutions 1160 and 1 199 by 
agreeing to the ultimate step of unleashing armed force against the FRY This position 
appears not lo have changed since then In light of this, the view that the positive 
reception by the Council of the results of NATO threats of force could be read as an 
nuthonxalion of such force granted implicitly and c\ post is untenable But would this 
not mean that the Security Council has welcomed and endorsed developments 
brought about in violation of the UN Charter? The question of such illegality vrt non 
will have to be looked at, but, independently of a final legal Judgment, the fact is that 
the Secunly Council, as a political organ entrusted with the maintenance or 
restoration of peace and security rather than as an enforcer of international low. will 
in many instances have lo accept or build upon Tads or situations based on, or 
involving, illegalities 

In consideration of the foregoing, it may be concluded that the NATO threats or air 
strikes against the PRY, not having been authorized by the Secunly Council cither 
expressly or implicitly, are not in conformity with the IJN Charter In this regard, it 
makes hide difference that the threat had not been earned out until the time of wnting 
because Article 2(4) prohibits such threats' in precisely the same way as it does the 
QcLudi use or armed force, 

Let us now look at the interaction between the UN and NATO from the other, i e the 
ATO, side Such a complementary perspective might place the legal deficiency just 
lagnosed in a mitigating context, so lo speak 

Indeed one is immediately struck by the degree to which the efforts of NATO and its 
mem er states follow the ‘logic’ of, and have been expressly linked to. the treatment of 
e Kosovo crisis by tlie Security Council In an address delivered in Bonn on 4 
, raary *999. US Deputy Secretary of State Strobe Talbott referred lo an 
“nprecedenled and promising degree of synergy’ m the sense that the UN and NATO. 
®mong other institution',, had ‘pooled their energies and strengths on behalf of an 
1 1 common cause’, as to the specific contribution of the UN, he saw this in the fact 
a t e UN has lent Its political and moral authority to the Kosovo effort’ "Note the 
silence as to UN legal authority 

^Aside from the absence of a formal authori 7 alion discussed above, a reading or the 
(memb * 1 i° UnC1 ' reso * uUons together with the respective pronouncements of NATO 
ers ) mightlead an observer to conclude that the two sides acted in concert The 
welco'^ea at> ' e *" ustratlon °f this is the way in which SC Resolution 1203 (1998) 
about f anii endorsed to agreements between NATO/OSCE and the PRY brought 
or at least, helped along) by the unauthorized NATO threats 

" ^ Imu 'S' n PI on hV vi, 11, jh L o 
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If we analyse the reasoning behind the announcement nr NATO th.it armed fear 
would be used If the 1'UY did not desist from further massive violations of human 
rights (cl, above dll, Secretary-General Solano's letter of 9 October 1998 i, ) > wo m 
dial it follows two lines, first, it evokes elements of the doctrine of 'humamlanan 
intervention' wllhou t colling It by name, but secondly , and much mare pronouncedly, 
It refers to, and bases itself on, the UN Charter and Security Council as well as other UN 
action concerning Kosovo wherever and In whatever way possible Above all, itdrdws 
attention to SC Resolutions 1160 and 1199 and the fact of the FRY's non- 
performance of the obligations deriving from them under the Charter Further, the 
letter leaves no doubt that It is the United Nations which represents the international 
community In Its concern for the Kosovo crisis and formulates the respccbve 
community Interests, Thus, NATO tries to convince the outside world that it is acting 
'alone' only to the least degree possible, while in essence it is Implementing the pokey 
formulated by the interna lion, il uwmiunity/llllllcd Nations, it is Idling the gaps of llic 
Charter, as It were, in a way that is consistent. In substance, with the purposes of the 
UN And, as already mentioned, then follows SC Resolution 1203 endorsing and 
building upon NATOachon Similarly, the Presidential Stalcmcnl or 29 January 1 999 
welcomes and supports the achievements of the Contact Group following renewed 
NATO threats alter the massacre at Racak — in the words of US Deputy Secretary or 
Stale Strobe Talbott, thus lending 'll* political and moral authority to the Kosovo 


Considering this interaction, or ‘synergy’, between the United Nations and NATO, 
one can agree with the view of the then German Foreign Minister Krnkcl, according to 
whom NATO, in the state of humanitarian necessity in which the intemaliona 
community found itscirm the Kosovo case, acted in conformity with the 'sense and 
logic’ of the resolutions that the Security Council had managed to pass The N 
threat of force continued and backed the thrust ofSCResoiutions 1160 and 1 
can with all due caution thus be regarded as legitimately, If not legally, fallowing 

SitealUhT'synergy', closeness and interrelatedness of NA ™“ d n ® 
enga gemen ts In the Kosovo crisis, there is no denying the fact that a require 

Federal Republic 0 r Germany (Bundestag) m mid-October 1998m rdab< J n ^ 

participation In NATO air strikes In these debates, the 

Evolved were discussed at greatlength and In “““‘derabledej* Thej^ 

Charter law demonstrated throughout Oa debate^ 

became particularly apparent m legal 

Counc.1 authorization The Gorman Federal GovernmMt, w I NAT0 
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'humanitarian intervention' The Bundestag finally gave Its approval to German 
participation in the NATO action But it was stressed by ail voices in favour of such 
participation, in particular by the Federal Government, that German agreement with 
the legal position taken by the Alliance m the specific instance ofKosovo was not to be 
regarded as a ‘green light’ for similar NATO interventions in genera! To quote Foreign 
Minister Kmkel before the Bnmlestm) 

The deaslon orNATO [on air stnkcs against the TRY] must not become a precedent As fBr as 
the Security Council monopoly on force [Gnwluncniipo!) is concerned, we must avoid getting 
on a slippery slope 

This statement will also be relevant for Section 3 of this article Whether the denial 
of precedential value expressed in it, which runs like a red thread through the German 
parliamentary debate, will have the desired clfctt cannot of course be decided by 
Germany alone But what is of great Importance is the emphasis on the part of both the 
German Federal Government and the Bundestag on the singularity of the Kosovo case 
from which no conclusion on a general rule or policy is to be drawn 
To briefly review two more technical issues, to characterize the NATO threat of 
armed force against the TRY as ‘humanitarian intervention’ does not fit the standard 
schema, as it were, of this controversial notion Within the categories or international 
legal self-help and enforcement, these threats rather constitute reprisals, or coun- 
termeasures. intended to induce the TRY to comply with its obligations arising, m a 
&st phase, from general International law and the relevant Security Council 
resolutions, and. m a second phase, from the Holbrooke Agreements of October 1998 
owever, such characterization does nol change the result or the legal analysis as 
already menuoned at the outset, countermeasures (reprisals) involving the threat or 
“se of armed force are prohibited under international law, irrespective of any good 
umamlanan intcnUon behind them, except if authorized by the Security Council 
under Chapters Vll or VIII of the Charter 

The second observation relates to the view that, since a ‘Rambouittet Agreement’ 
tmu incorporate the consent of the FRY to tile presente of die NATO-led 
mu Unutional peace force in Kosovo, Kl’OR would possess a sufficient legal basis even 
out a Security Council mandate authorizing it As mentioned earlier, the Russian 
eration appears to regard a UN mandate based on Chapter VI as necessary but also 
« sufficient for the same putpose 

^Thesc views seem convincing only in as much as what is envisaged in Kosovo 
mams within the purview of classic peacekeeping, that is, of a mission nol involving 
o armed force If, however, Kl'OR is eventually to engage In ’robust’ 
(he a 6111118 ^ consl ^ er ' f° r instance, the issue of disarming the KLA), a legal basis for 
fragile 3611 ^ ani * actlvl ^ KFOR m the form of FRY consent only appears rather 
thut| 6 ' 8 CntlCa ' < kl ,arluri! from former practice Further, it is not to be cxpecletl 
force V' die FRY will consent expressly to the use of armed 

’> OR, d necessary, against the Yugoslav army and police (consider the 

Usilsrfirr Bumlniau HntrnimiUikiir 1 3«48 HOUbtar 199S.S12IU9 
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extremely guarded formula concerning possible action by the NATO Extraction Force 
within Kosovo In the Holbrooke Agreement of 16 OUobei 1998”) in view of the 
explosive environment in which KFOlt is to operate, >i Chapter VII mandate in 
addition to the consent of the teniton.il sovereign appears highly desirable to say the 
least 

By way of conclusion to tins section whether we regard the NATO threat employed 
m the Kosovo crisis as an ersatz Chapter VT1 measure, 'humanitarian intervention’, or 
as a threat of collective countermeasures involving armed force, any attempt at legal 
justification will ultimately remain unsatisfactory Hence, we would be well advised to 
adhere to the view emphasized and affirmed so strongly in the German debate, and 
regard the Kosovo crisis as a singular case in which NATO decided to act without 
Security Conned authorization out of overwhelming humanitarian necessity, but 
from which no general conclusion ought in be drawn What is involved here is not 
legalistic hair-splitting versus the pursuit of humanitarian imperatives Rather. Die 
decisive point is that we should not change the rules simply to follow our 
humanitarian impulses, we should not set new standards only to do the ngh t thing in 
a single case The legal issues presented by the Kosuvo crisis are particularly 
impressive proof that hard cases make bad law 


3 NATO's Future ‘Strategic Concept': From ‘Out of Area' to 
'Out of Treaty'? 

At present. NATO is hammering out a new 'strategic concept’ to dcline Us role in the 
21st century. It is to be adopted on the occasion or the Alliance’s 50th Anniversary 
Summit a Washington in late Apnl 1999 At the toe of writing. the negotiating 
process is still under way Most documents relating to the issues raised m the present 
paper are confidential Nevertheless, the general direction in which the United Sts 
In particular wants die Alliance to move in the future is quite clear For * n ^ a "“’ 
the address already mentioned above, Deputy Secretary of State Strobe TalboUM. 
among olherthmgs. the following to say about whathe referred loasUic deepern 
of NATO 

In that project [i c . Ihclrnnifannallon ufNATOJ wcmuWfcembIUc.es 

and designed U. dcN wM. h"'*-’* Am N^Vlsln-1 <* 

are gone end to K the threat they pu«d «>h ‘ «. wy Ihrt NAiO w«l 

a^rilac defense » fmhhcd or Ural cdltclJvc dultnTO h no longer ..tUu. lon [0 

mluum NATO must maintain fiscapabniO'cnshrin^dln Art if^TtheTrcalyofWnsWnBtoii*^^^ 
deter and if necessary defeat what might fc wiled classic aggression SuU. a ui 
« the future But it Is to M l« de to If NATO remains robust 

~S£2Z&ESZSXZZ--~~ 
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NATO must be able to deal with threats like these while maintaining its core function of 
collective defense 

fl]n rc-mventlng NATO, [we] must make hard political choices and a convincing political 
case with our tonsULtitntics Here 1 would submit is the case wc should make nboul the role 
and mission of the new NATO It should start, with Art V of the Washington treaty — our 
commitment to collective defense But we also need to recognize that most current and 
foreseeable European security challenges involve non-Art V missions therefore we need to be 
belter prepared to deal with them ns well 

I urthermurc. In this increasingly complex and interdependent world of ours, wc faceamore 
diverse and far-flung array of threats than wc did in Truman and Adenauer's day The 
proliferation of weapons of mass destruction and the scourge or terrorism do noL (it neatly into 
our old slogans and concepts like l lie lYec World and The Iron Curtain * or old geographic 
simplicities that suggested out-dated geopolitical ones — like Tast versus West ’ Thlsmenns 
that as we maintain our ability to defend the territorial Integrity of all NATO members we also 
need forces doctrines and communication assets that will allow us when necessary, to address 
the challenges of ethnic strife and regional conflict that directly affect our security but that Ue 
beyond NATO territory — .is we have done and urc doing. In the Balkans Also, It Is mere 
prudence and common sense, not excessive ambition, to suggest that a truly modernised 
Alliance should be able lo cope effectively with the alMoo-modtm challenges posed by the 
spread of ballistic missiles and WMD [weapons of mass destruction! 

Some commentators contend that such adaptations require a revision of the North Atlantic 
Treaty, or believe that wc are proposing one This is untrue The framers of the Washington 
TVealy were careful not lo Impose arbitrary functional or geographical limits on what the 
Alliance could do to protect its security 

Let me be dear I am mu saying there are mo limiting factors on what NATO con and should 
do Of course there arc NA1 0 Is .uonsrmm organization, and it defines, its common interests 
accordingly — by consensus of Its members We would not go anywhere ns an Alliance unless 
oil our members want us to go there No ally can force others to agree to a NATO action Under 
Art IV of the Treaty of Washington NATO members will consul! when their security is 
thrculcnui and together they will determine the appropriate response 

There arc also limits implicit in the military capabilities or the Allies themselves No one Is 
suggesting that we deploy NATO forces, say, to the Spratley Islands n 

The Deputy Secretary of State concluded this point by saying 

Nor are we suggesting that NATO act in splendid isolation from — or high-handed dcliantc of 
“•the United Nations or the OSCT All NATO Allies are members of both of those organizations 

* believe NATO’s missions and tasks must always be consistent with the purposes and 
pnnuplej, of the UN and the OSIX We expect NATO and its members will continue lobe guided 
y Oicir obligations under the UN Charter and the Helsinki I Inal Act 
. 1 1 c Samc time wc must be carcfol not to subordinate NATO to any other International 

y or compromise the integrity of its command structure Wc will uy to act In concert with 
0 organizations, and with respect for their principles and purposes But the Alliance must 
rcscrve *hc right and the freedom to act when its mcmbi rs by consensus, deem It necessary ■* 

whl^h f L lUre ro * 5 t * lus envisaged for NATO and the legal-institutional consequences 
C l " c Prosed new concept implies Tor the relationship between NATO and the 

^ Unit 24, 
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United Nullum also became .ipp.irtml In h 'Resolution oil Recasting Euro-Allaiilic 
Security', adopted by the North Atlantic (Parliamentary) Assembly In November 
1998. In this document, the Assembly, 

(gjultlod by tlio vision that NATO In the 2 1st ccnluty should be an enduring pollUcat-mitl laiy 
alliance among sovereign stales whose purpose Is to apply power and diplomacy to the 
collective defence and promotion of Allied security, democratic values, the rule of law, and 
peace, 

urged member governments end parliaments of the Nortli Atlantic Alliance 


b to accelerate progress In developing capabilities to meet emerging security challenges that 
may demand both Article 5 and non-Artldc S missions. Including meeting Ihc threat of the 
proliferation of weapons ofmossdeslrui.Ui>n and International terrorism and enhancing pawa- 
projection, surveillance assets, communications, sustainment. Information superiority, and 
Interoperability: 


d to seek to ensure lire widest Intemnllonnl legitimacy for non-Artldc 5 missions and also lo 
stand ready to act should the UN hceurity Council be prevented from discharging Its purpose of 
maintaining international peace and security 

e lo antra that the Inherent right ofind/vldua! or collective sdWcfcncc also enshrined in 
Article S 1 of the UN Charter, must Include defence of common Interests and values. Including 
when the IntUcr ore threatened by humanitarian catastrophes, crimes against humanity, and 
war crimes, " 


Certainly, these formulas will not be the last word as to how NATO will define 11s 
future legal-institutional relationship with the universal organisation of the UN But 
the message which these voices carry in our context is clear if it turns out that o 
Security Council mandate or authorisation for future NATO 'non-Article 5 missions 
Involving armed force cannot bo obtained. NATO must still be able to go ahead Iwlth 
such enforcement That the Alliance is capable of doing so Is being demonstra 
the Kosovo crisis Whether such a course is legally permissible is a different malto in 
the November 1998 resolution of the North Atlantic Assembly, two dM £■» 
arguments can be identified In this regard. According to the first one, 
self-defence 'also enshrined' m Article SI of the UN Charter * '^ c * n ^ sfor 
broadly as to Include the defence of 'common interests and vaIu “ T " “ m 
two brief observations' to start with, the wording might create „ 

self-defence In internaUonal law hasa broader scope than that foreseen ^ 

1 c , that it is justified not only against armed attacks butbcyand toatsperfc nste 

1 against other threats What other menaces the auUiom hm 

made clear attacks on 'common [i c , NATO] mtercsts and vai 

scope of self-defence, as a legal mstituhon Is tatolerebfo. m^ ateuri. ^a J 

Mint of view and does not deserve further comment What ^ 

however, Is that 'respect for the obligations arising fror "^* a '“ AT0 mem ber states 

Internationa} law"' also counts among the values common to N 


» NATO One AR MS SA (1998) 
n preerobMolhc UN Charter 
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the second argument, contained in para, d of the North Atlantic Assembly 
resolution, reads like a codification of the course that NATO is steering in the Kosovo 
crisis Therefore, the legal critique put forward in the preceding part of the present 
paper is fully applicable It is probably no coincidence that the wording chosen for 
para d is similar to that of the ‘Uniting for Peace' Resolution of the UN General 
Assembly of 3 November 19 50, considering the keenness of NATO to have its actions 
partake of UN legitimacy, so to speak But of course, according to ‘Uniting Tor Peace', it 
was the General Assembly, as a UN organ comprising all Member States, that was to 
shoulder the burden of maintaining or restoring international peace and security in 
lieu of the Security Council, not an extraneous, regional organization comprising only 
about 10 per cent of UN membership 

‘Uniting for Peace’ was an attcmpL to fill a gap m the Charter system of collective 
secunty during the darkest period of the Cold War (and, of course, of the hot war in 
Korea). As mentioned earlier, during the same period several fundamental Charter 
provisions, like Articles 2(4), 5 1 and 5 3, were subjected to ‘realist’ reinterpretations in 
order to allow individual states as well as regional or defence organizations to return 
to pre-Charter conditions as regards the use of force Considering the almost 
permanent stalemate in the Secunty Council extending over decades, such ersatz 
constructs might have had a certain legitimacy at the time But today things are 
different since the end of the Cold War, the Secunty Council is functioning precisely m 
the manner envisaged in 1945 During the decade up to and including 1997. Chapter 
VII was invoked no less than 112 times, during the same period the number of vetoes 
cost was extremely small Considering this state or affairs, to circumvent substantive 
and, in particular, procedural cornerstones of Charier law is, therefore, much more 
dangerous to the integrity of the UN peace system than the aberrations of the past 

In view of the Russian position vis-a-vis the prospect of NATO 'peace missions' 
engaging in military enforcement out of area, a new formula has recently been put 
orward, according to which the necessary legal basis Tor non-Arhcle 5 missions 
comprising the use of armed force is, ‘as a rule', to be provided either by a mandate of 
UN Security Council or by acUng 'under the responsibility of the OSCE’ (thus the 
ress of German Federal Chancellor Gerhard Schroeder to the Munich Secunty 
rorum on 6 February 1999) u 

The alternative thus offered may possibly appease the Russian Federation, but it 
cannot satisfy the 'international lawyer the OSCE has grown into a regional 
organization m the sense of Chapter VIII of the Charter As such, any military 
j °^ cment action under its responsibility will require authorization by the UN 
ty Council according to the rules described earlier Thus, such peace 
Rusd* 106111 Un ^ Sr aeBls the w 'fi not only require the consent of the 
para j* ^ eratlDn hut also thatofthe Secunty Council m accordance with Article 53 
Issue I ° l ' 1C l ' rom ^ standpoint of United Nations law, therefore, the 

5 not on, y b°w to obtain the conscnt/pnrticipation of Russia in peace 
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enforcement but how to achieve this at the regional level in full conformity with the 
Charter 

Turning lo <i more Mihlle. 'linguistic'. point, it is mlcresling lu observe hmv certain, 
particularly US, voices place the United Nations in the company of regional 
nrganiaalinns or similar inslilullons For mstnner. in the Bonn address of Deputy 
Secretary ofSlatc Strobe Talbott repeatedly referred to already, we find the following 
observation 


We stoned [the] process of insltlullunul |oint aeUon In Unsnla and we have built on II m 
Kosovo We have seen five bodies — NATO, the EU. the OS CL the United Nations and the 
Contact Group develop an unprecedented and promising degree of synergy By than mean that 
these disparate but overlapping organl/nllnns have pooled their energies and sliuigths on 
behalf nfnn urgent cmnmiin cause “ 

In the current debate, the formula of the UN and relevant Western regional 
institutions mutually reinforcing each other seems lo have gained acceptance To the 
present author, this way of describing the relationship of the institutions mentioned is 
to be treated with great caution On the one hand, it is undeniably reassuring lo see 
the ‘political authority' of the UN emphasized by Mr Talbott relying on and backed up 
by the muscle of more dynamic regional institutions But on the other hand. In 
political as well as legal discourse, this view could (is meant to’) have the effect of 
pulling the United Nations on the same hierarchical level as these institutions, 
thereby relatlvinng the legal primacy due to the obligations flowing from the UN 
Charter 14 In most quarters of the world . Including Germany, it is accepted that the UN 
Charter is not Just one multilateral treaty among others but an instrument of singu ar 
legal weight, something akin to a ‘constitution' of the mtemahonal community This 
status or the Charter should not be prejudiced by NATO 
in his Bonn address, the US Deputy Secretary of Stale spoke of the hard politico 
choices to be made ‘in mn venting NATO' " In the same vein, however, he denied 
that such re-invention would require a revision of the North Allanhc Ttcaly 
present paper, focusing as it does on UN law, only a few brief common can e 

If we compare die practices of amendment and revision of the 
Instruments or international organizations m general with Ac rapuedy < ’^TO 
“L nrh ,, lt wcr0 ncw roles and missions without any formal changes consider.* 

necessary to 'thcongimd' founding treaty, this flexibility is already asto^ng 

^venbeforethe—cnfrcnvention' Thus 

the German Federal ConstituUonal Court once spoke of the NATO Treaty 
on wheels’ . , ta(flS „t mteroational 
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Institutions by mutual agreement or subsequent practice is far-reaching In the case of 
organizations working on the basis of majority decisions, the legal limits to such 
changes will be debated, in some instances adjudicated, in terms of doclnnes like those 
of ultra vires versus 'implied powers' These issues will hardly arise in the practice of 
international organizations which, like NATO, arrive at decisions by unanimous vote 
or employ a consensus method Hence, from that point of view almost any 
transformation of NATO is feasible as long as all members agree, and this without a 
formal revision of the constituent treaty instrument In this regard, Mr Talbott’s 
remarks are perfectly correct However, no unanimity of NATO member states can do 
away with the limits to which these states are subject under peremptory International 
law (Jits cogem) outside the organization. In particular the higher law (cf Article 103) 
of tlie UN Charter on the threat or use of armed forte NATO is allowed to do 
everything that is legally permissible, but no more Legally, the Alliance has no 
greater freedom than its member stales This point has been the main thrust of the 
present paper 

However, the question of legal limitations to the transformation of NATO leads to a 
father issue that of the democratic legitimacy of such ‘re-invention’ The acuteness 
and topicality or this question may vary from country to country In the Federal 
Republic of Germany it has been at the heart of several great constitutional 
controversies ultimately resolved by the Federal Constitutional Court (Burufes- 
vtrfassimgsgmcht). In these cases, one of the decisive Issues was the extent to which 
alterations of existing obligations deriving, inter din, from the NATO Treaty, or the 
creation of new such obligations, could be affected by way of ‘soft law’, for instance by 
decisions of the North Atlantic Council. while stiff being covered by the Bundestag’s 
ongmal approval of the NATO Treaty almost hair a century ago The Court was 
prepared to go quite far In allowing the dynamic evolution of NATO to escape the 
Prerequisite or new parliamentary approval, but it did indicate certain borderlines, 
emong them, m its 1994 judgment on the constitutionality of German participation 
In NATO/WEU action against the FRY in the Mediterranean and in UNOSOM n, the 
con ormity of all these activities with the rules and procedures of the UN Charter as the 
ove rarcliing. universal system oF collective security Hence, m view of the strong 
emp asis Pkccd by the German Government as well as the Bundestag on the singular, 
exceptional character of, and the express denial of precedential value to, the threat of 
woe y NATO against Yugoslavia expressed In the fall of 1998, a general 
with 0028 * 100 * new ' NATO to proceed to military enforcement out of area 

' nnl UN Security Council assent, if necessary, might well transcend the limits set 
Pro 1 6 ^ orman far The German Constitution provides for several 
urcs to have this question adjudicated by the Karlsruhe Court In sum, there is 
demon i* cautlon h Ere > this is also because the Bimdesvcrfassunqsqmcht has 
partic"'' '*" S W1 ^ msnC5 ’ s 10 uphold the constitutional requirements for German 
... , , on ,n “ttomational organizations and supranational integration even 

ogainsl heavy pi headwinds * 
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As the Background Paper prepared by Jeffrey Laurent) for the United Nations 
Association of the U S A for the presen t Roundtables puts It so well, some voices in the 
current debate fear 


that abandonment of IhcSccurity Council's asserted monopoly on determining (he lawful inc 
of force against others, except In selWercnse, could pul the world community on a slippery 
dope of competing claims of ‘lights’ to Intervene — Kith the potential consequence of 
esenfoUng hostilities rather then resolving them Some see a disquieting historical precedent 
for alliance self-authorization for use of force In the tVanuiv Pact's Intervention In 
Chechoslovakia (n 1968 (an Intervention dial was to be sure directed within Its own 
membership) Seme warn that such fragmentation oi lawful authority on use of forte could 
prompt the emergence of counter-alliances among those fearful el high-handed inter- 
vcntlontsm by an overweening Western alliance If the UN has loo many Inhibitions about 
the use of Ibree. Ihesc worry, NATO under U S pressure may have too few 


The present author shares these concerns He feels In good company, in view of the 
vehemence with which the German Government as well as the Bundestag emphasized 
In the October 1998 debate that the decisions taken by NATO on Kosovo must not be 
seen as a precedent leading lo a general right of the Alliance to intervene militarily out 
of area without a Security Council mandatc/authorizallon The genie of NATO 
'seif-authorization' must not be let out efthebottlc Apparently, this is the opinion of 
other NATO member governments as well 
The law of nations being a horizontal system, claims to international legality and 
admissibility put forward by Its actors, be they states or organizations, are prone to 
have a boomerang effect. True, at present NATO Is the only regional institution 
capable of countering (self-defined) security challenges effectively, if necessary by 
military means, But things might change in lhc future, and other states or new 
alliances In Europe or in other ports of the world might then also proclaim to stand 
ready to act 1 without (lie Security Council, or ndlm to defend certain ‘interests and 
values' by armed force (to use the language or the November 1998 North AUan c 
Assembly resolution) Reference lo 1968 does not seem to be far-fetched: whim me 
Soviet Onion followed up on the Warsaw Pact Intervention in Czechostova aw 
'Brezhnev doctrine', condemnation by the West, particularly the United State, • 
both the invasion and the general concept Justifying It was resolute : and tom. 
statements about the invalidity or such inter se derogations of fundamen^™ 
preceptsabounded One wishes that someortberespcct paid to tbeUNCharte * 
Easton would also mark the debate on NATO's W* “ 
century The fact also mentioned in the UNA Background p ^* r ' th d 

PacCsUitcrvontlon In 1968 was directed wrihrn Its own membership, 

of members. 
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In this regard, the announcement that the new NATO Is to become more 
instrumental ui meeting the threat of proliferation of weapons of mass destruction is of 
a particularly 'extrovert' nature, considering, as the UNA Background Paper does, 
that, aside from its nuclear-armed members, no country in NATO's own region has 
programmes for the development of these weapons As the Background Paper also 
mentions, the international treaty regimes controlling these weapons all provide for 
the Security Council to enforce them In light of this, it is to be hoped that a future role 
of the Alliance in this Held would be linked to the already existing one of the Council by 
foreseeing the prerequisite of a Security Councd mandate for any NATO action which 
assumes the nature of enforcement 


4 Concluding Remarks 

It is disquieting to observe how the UN/NATO relationship has changed within a few 
years In 1994, <il its Brussels summit, NATO had declared its readiness to cooperate 
with the United Nations in ‘peacekeeping and other operations under the authority of 
the UN Security Council’. In December 1997, the Pinal Report of a high-level 
International Task Force on the Enforcement of UN Security Council Resolutions 
regarded as ’doubtful that NATO would consider taking enforcement action, at least 
out of area, without Security Council authorization', * 
less than a year later these doubts were dispelled In the field under consideration 
here, NATO action has moved from full collaboration with the UN m both 
peacekeeping and enforcement m Bosnia to enforcement achon in place of the UN. 
albeit still authorized by the Security Council to implement the Dayton Agreement, 
and now in the context of Kosovo it has shifted to enforcement in place of the UN 
without such authorization For some, this last-mentioned schema is now generally to 
he embedded in NATO's new ‘strategic concept' According to the UNA Background 
Paper, this development suggests a shift in the UN/NATO relationship from mutual 
reinforcement” to fundamental competition 

Under such a scenario, the organization hi danger of sliding Into Irrelevance seems to he not 
'Wo hut the United Nations In a political variant of Iree-market competition, the U N 
niy Council nsks disappearing ns a serious seumly body ns the genuinely powerful prefer 
"worl through ,1 mure convenient iiis 1 ruim.nl All Ili.il the Security Council can offer Is 
legitimacy,' in ihe view oT some Western governments — and NATO may provide the desired 
molraateral cover with less obstruction 

Such a development would be deplorable In the words ol UN Secretaiy-General 
son Annan 

IPJeacekeeplng i s noti nn( j murt not become, an arena of rivalry between the United Nations 
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and NATO There h plenty of work tor us both to do Wc work best whun we respect ceeli 
other's competence and avoid getting In each other's way 

This article has attempted to demonstrate that, while the threat of armed force 
employed by NATO against the Ml Y in the Kosovo crisis since the Tall or 1998 is illegal 
due to the lack of a Security Council authorization, the Alliance made every effort to 
get as dose to legality ns possible by, first, following the thrust of, and linking its efforts 
to, the Council resolutions which did exist, and, second, characterizing its action as an 
urgent measure to avert even greater humanitarian catastrophes in Kosovo, taken in 
a state of humanitarian necessity 

The lesson which can be drawn from this is that unfortunately there do occur 'hard 
cases' in which terrible dilemmas must be faced and imperative political and moral 
considerations may appear to leave no choice but to act outside the law The more 
isolated these lnsUuu.cs remain, lliesmaller will be Lheir polcnti al to erode the precepts 
of international law. in our ease the UN Charter As mentioned earlier, a potential 
boomerang effect of such breaches can never be cxduded. but this danger can at least 
be reduced by Indicating the concrete circumstances that led tea decision ml lire being 
destined to remain singular tnthisregard.NATOhasdoncaralhcrconvincingjob In 
the present author’s view, only a thin red line separates NATO's action on Kosovo 
from international legality But should the Alliance now set out to Includcbreachcs of 
the UN Charter as a regular pari of its strategic programme for the future, this would 
have an immeasurably more destructive Impact on the universal system of collective 
security embodied tn the Charter To resort to illegality as an explicit ultima latio for 
reasons as convincing as those put forward tn the Kosovo case is one thmg To turn 
such an exception into a general policy is quite another If wc agree that the NAtu 
Treaty does have a hard legal core which even the most dynamic and Innovate 
(rc-)intcrpretation cannot erode, it is NATO’s subordination to the principles or the 
United Nations Charier 
To end on a lighter note- 
should not announce such 
especially al one's SOth birthday 


all of us leave the path or virtue from time to time Butone 
a dangerous course as a genera! programme fortbe future. 
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In recent years the participation of regional organizations’ m the mainte- 
nance of international peace and security has been increasing considerably 
The activities of the Economic Community of West African States 
(ECOWAS) 2 in Liberia, of the North Atlantic Treaty Organization 
(NATO) 3 and the Western European Union (WEU)'* m former Yugoslavia 
as well as of the Organization of American States (OAS) 5 in Haiti are 
examples 

To some extent this development is the result of the precarious financial 
situation of the United Nations The financial aspect is exemplified by the 
fact that recent Security Council authorizations for action by member 
states acting either nationally or through regional organizations were given 
“on the understanding that the costs of implementing the offer will be 
borne by the Member States concerned” 6 More important than the finan- 
cial aspect, however, is the fact that important United Nations missions 
failed to achieve their tasks The replacement of the United Nations 
protection force (UNPROFOR) in Bosnia-Herzegovina by a mulnna- 
tional implementation force (IFOR), which is mainly composed of NATO 
troops 7 , bears a clear political message towards regionalization 

A political reason for inquiring into the relationship between United 
Nations and regional organizations may be seen in the Security Council’s 
hesitation when it dealt with the African civil wars in Burundi, Rwanda 


In the following context “regional organizations’ is used for the term 
"regional arrangements and agencies’ according to Article 52 para o 
the Charter 

UNTS Vol 1010 No 14843, ILM 14 (1975), 1200 

UNTS Vol 34 No 541, UNTS Vol 126 No 339 

UNTS Vol 19 No 304, UNTS Vol 21 1 No 186 

The Intcramencan System is composed of the Charter of the rga 

non of 'American Sutes, UNTS Vol 119 No 1609 (amendedby fa 

Protocol of Buenos Aires of 27 February 

Protocol of Cartagena de Indias of 26 February W86,/L/425 (W8^H^ 
the Protocol of Washington of 14 December 1992 , /LW 33 ( L ^ 
and the Protocol of Managua of 10 June 1993, ILM to 
Intcramencan Treaty on Reciprocal A»«mic« « rfJKof*** 
UNTS Vol 21 No 324, (amended by the Protocol of Sracefai Se {tle- 
1975 ILM 14 (1975), 1122) and the American Treaty on mceiui 
mem of Disputes of 30 Apnl 1948, UNTS Vol 30 No 449 „„ 

S/RES/929 (1994) of 22 June 1994, concerning Rwanda a c/RKS/ 

Sf 31 July 1994 concerning Ham, see also paragraph* of S/RES/ 

1080 1996) of 1 5 November 1996 submitted 
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and Zaire from 1994 onwards The dilemma is well illustrated by the 
delayed decisions on an intervention force for Zaire in autumn 1996 It 
took the Council more than two weeks after pressure for an intervention 
mounted from international humanitarian organizations and European 
officials 8 until it decided on a multinational humanitarian relief force 9 The 
decisions on the organization of the force took another ten days 10 How- 
ever, the force was not set up, since — except for France — possible 
contributors considered the situation of the refugees to have ameliorated 
considerably One may therefore ask under which conditions rapid re- 
gional mechanisms may be set up in order to fill the vacuum created on 
the universal level and thus avoid disastrous consequences of Security 
Council inaction m civil war situations 


A. Possibilities of Regional Action — An Overview 

In Chapter VIII of the Charter its founding fathers tried to integrate 
regional activities for the maintenance of international peace and security 
into the umversal system of the United Nations In doing so they intended 
to avoid some defaults of the system of the League of Nations In particu- 
lar, Article 52 paras 2 to 4 and Article 53 para 1 1 1 were meant to define the 
respective competences of the United Nations and of regional organiza- 
tions Nevertheless, the scope of application of Chapter VIII of the Charter 
was to be rather broad The delegates in San Francisco used the compre- 
hensive formula “regional arrangements or agencies” in Article 52 para 1 
m order to make the provisions applicable to a large number of regional 
organizations 12 Thus, neither a specific internal structure nor a legally 
binding treaty under public international law are required. Organizations 
which are only based on political commitments, like the OSCE, are 
regional organizations in the sense of Chapter VIII of the Charter 13 


£11* Mount for Zaire Intervention, International Herald Tribune, 
Wednesday 30 October 1996, 1 
m ^ ES/ 1080 < 1996 )° f 15 November 1996 

Military Leaders Agree on Options for a Zaire Force, International 
11 Nerald Tnbune, Monday, 25 November 1996, 4 

Articles mentioned refer to the Charter of theUmted Nanonsif not stated 
otherwise 

n H^ CI ° Vol XII, 701 and 858 

this view is largely shared in legal literature, see J A Frowem, “Regionale 
bichcrheussystemc und nationales Recht", Sitzungsbencht Q zum 60 
Ueutschen Junstentag, 23 (24 et seq ), D J Scheffer, "Commentary on 
olleettve Security”, m L F Damrosch/D J Scheffer (cds ), Law and 
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Organizations like NATO winch were pnmanly damned m „, m i_ 

o?Mmr r nr0 r 0 !| IS 1 etl ’? r ^ n ' Zat ' 0nmayalsobcCOns ‘ deredar ^°nal 

2“ ,f "" d wI,cn *** «ntr.bute to the maintenance of mwrna- 

NATOr C 7 nd SCCUnt y b y mcans «her than collective self-defence” 
NATO has demonstrated ,n Bosnia and Herzegovina that organizations 
of collective self-defence may support the military enfomemcnfofUn, ted 
Nation s non-mt nary sanctions and may contribute to the protection of 
the civilian population* 5 r 

T1 ic recent practice of regional and universal interventions into internal 
conflicts gives ample material to inquire into the relationship between the 
United Nations and regional organizations when the maintenance of 
international peace and security in civil war situations is concerned The 
question of whether and to what extent Security Council control over 
regional organizations was necessary has been a matter of interest for 
international lawyers since 1945“ In most regional interventions the 


r orcc in the New International Order, 1991, 101 (107 et seq) This view 
is confirmed by the practice of the OSCE and United Nations organs 
The Security Council mentioned the (then) CSCE in connection with 
Chapter VIII of the Charter m its resolutions S/RES/743 (1992) of 21 
February 1992 and S/RES/795 (1992) of 11 December 1992 In 1993 the 
General Assembly granted observer status to the OSCE starting with the 
49th General Assembly in 1994 (A/RES/48/5 of 13 October 1993), a 
practice which has been applied to other regional organizations (set 
A/RES/ 253 (III) of 16 October 1948, concerning the OAS, A/RES/ 477 
(V) of 1 November 1950 concerning the League of Arab States and 
A/RES/ 201 1 (XX) of 1 1 October 1965 concerning the OAU) Further- 
more, the OSCE declared itself to be a regional organization in the 
Helsinki Document of 1992 (para 25 of the Helsinki Summit Declara- 
tion, reprinted in A Blocd (cd ), The Challenges of Change TheHehnkt 
Summit of the CSCE and its Aftermath, 1 994, 385 (390)) 

M The often mentioned problem of different reporting obligations under 
Article 51 and Article 54 of the Charter may easily be solved by applying 
reporting obligations under Article 5 1 only to measures related to collec- 
tive self-defence All other contributions to regional peace and security 
by regional organizations of collective self-defence have to be reported 
according to Article 54 of the Charter, see in detail C Walter, Veremte 
Nattonen mid Regionalorgamsationen, 1996, 47 a seq and 347 et seq 
ls This holds true even though the concept of safe areas did not prove to be 
a successful means of protecting civilian population The reasons of 
failure may rather be found in Bosnian Serb blackmailing of the United 
Nations (by kidnapping United Nations blue-helmets) than in lack of 
military effectiveness on the part of NATO 
16 The question was intensively dealt with during the cold war, especially 
with respect to the OAS, see M Akehurst, "Enforcement Acuon by 
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question was not raised by any of the parties to the conflict Nevertheless, 
the way regional action was dealt with in the Security Council may cast 
some light upon the question of control Before this question is addressed 
in more detail a short review of the possibilities for regional action undei 
Chapter VIII of the Charter may be useful to highlight the problematic 
issues 

Regional organizations factually have several means to intervene in a 
cml war Apart from methods of peaceful settlement of disputes, which 
shall not be discussed here 1 1 , non-military sanctions and military interven- 
tions are possible reactions Non-military sanctions may include an arms 
embargo or economic sanctions One of the measures taken by the 
ECOWAS 18 was the imposition of an arms embargo against the National 
Patriotic Front of Liberia (NPFL), which is one of the opposition groups 
fighting against the government of the country 19 When the Government 
of President Anstide in Hain was overthrown in a military coup in 1991 
the OAS decided to impose economic sanctions against the new military 
regime 20 These sanctions included the freezing of Haitian national funds 
and a trade embargo concerning all goods not destined to meet humani- 
tarian needs 

Apart from such measures not involving the use of military force, 
regional organizations are capable of intervention by sending troops m 
order to redress the consequences of civil wars Such military action is 
possible in the form of a peace-keeping force, or a regional military 
intervention against the will of the parties to the civil war may also be 
envisaged Regional peace-keeping forces have a tradition which dates 
back to 1961 

From that year to 1963 the Arab League Security Forces were stationed 
m Kuwait 21 From 1976 to 1982 the Arab Security Force (later renamed in 
Arab Deterrent Force) executed a peace-keeping mission in Lebanon 22 and 


17 

is 

is 


20 

21 

22 


Regional Agencies, with Special Reference to the Organizanon of Ameri- 
can States", BYIL 42 (1967), 175 ct scq 
See in this respect, Walter, see note 14, 141 et scq 
Sec note 2 

Doc S/248 1 1 of 1 6 November 1 992, Annex I, for general information on 

the legal issues arising from the Libenan civil war, sec G Nolle, “Restor- 

mg Peace by Regional Action International Legal Aspects of the Libenan 

Conflict , ZaoRV 53 (1993), 603 et seq 

Doc A/46/550-S/23127 of 9 October 1991, Annex 

For details, see H Hassouna, The League of Arab States and Regional 

Disputes, 1 975, 102 et scq 

For details, see J P Issele, “The Arab Deterrent Force in Lebanon”, in 
A Casscsc fed ), The Current Regulation of the Use of Force, 1986, 1 79 
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in 1 982 the OAU sent a peace-keeping force into the civil war m Chad 15 . 
An example of regional military intervention may be seen in the sending 
of a ECOWAS cease-fire monitoring group (ECOMOG) into the Libe- 
rian cm! war ECOWAS received an invitation to intervene by President 
Doe but none of the other parties to the conflict consented It is not quite 
clear whether such an intervention may be ranged within the scope of 
peace-keeping 24 . The participation of NATO forces in the protection of 
the safe areas established by Security Council resolutions 819 (1993) and 
824 (1 993) has demonstrated that regional military use of force is a means 
of reaction to civil wars It is the purpose of this article to inquire into the 
legal foundations for these reactions by regional organizations To what 
extent is Security Council control over regional action necessary and how 
is it ensured’ The starting point for the analysis must be Article 53 This 
provision requires Security Council authorization for “enforcement ac- 
tion" Hence, the first item to be considered is which regional measures 
can be considered “enforcement action” 


B. The Meaning of “Enforcement Action” in 
Article 53 Para. 1 

I. Military Sanctions as Enforcement Action 

It is generally admitted that regional military intervention requires Secu- 
rity Council authorization 25 It should be noted, however, that during the 
Cuban missile crisis m 1962 American authors advanced an interpretation 
of Article 53 whichconsidered as enforcement action measures which were 
the result of mandatory decisions of the respective regional organization 
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According to them all regional measures which were not mandatory for 
the members of the regional organization did not need Security Council 
authorization These authors stress the mandatory character of Security 
Council decisions under Chapter VII of the Charter as decisive criterion 
to deter min e enforcement action 27 In this respect they refer to the follow- 
ing passage of the Advisory Opinion of the 1CJ in the Certain Expenses 
Case 

"The Court considers that the kind of action referred to m Article 11, 
paragraph 2, is coercive or enforcement action [ ] The word “action” 
must mean such action as is solely within the province of the Security 
Council It cannot refer to recommendations which the Security Coun- 
cil might make, as for instance under Article 38 because the General 
Assembly under Article 11 has a comparable power The “action” which 
is solely within the province of the Security Council is that, which is 
indicated by the title of Chapter VII of the Charter, namely “Action 
with respect to threats to the peace, breaches of the peace, and acts of 
aggression” 28 

It is argued that the Court in its Advisory Opinion had refused to qualify 
recommendations by the General Assembly or the Security Council as 
enforcement action since these recommendations were not mandatory for 
the member states 29 The argument by the Court concerning Article 11 
para 2, is then applied to the interpretation of the term “enforcement 
action” m Aracle 53 The result is that only mandatory decisions can be 
considered to consntute "enforcement action” under Article 53 para 1 
However, this transfer of the Court’s arguments concerning Article 1 1 
para 2, is not possible since Article 53 differs considerably from Article 
11 para. 2 In Article 11 para 2, "action” by the Security Council is 
contrasted with recommendations by the General Assembly The only 
reasonable interpretation of this wording was to disnnguish Security 
Council “action” by its mandatory character as opposed to the non-man- 
datory recommendauons by the General Assembly Arttcle 53 para 1, 
however, does not contain such a contrast between recommendations and 
Security Council action Furthermore, the interpretation advanced by 
Chayes and Meeker does not take into account a second distinctive 
character of decisions under Chapter VII of the Charter, namely their 


27 

28 
29 


Foreign Aff 41 (1962/63), 550 (556) and L Henkin, “International Law 
and the Behaviour of Nations”, RdC 1 14 (1965), 167 (259 et seq) 

Cf Meeker, above 

ICJ Reports 1962, 150, (164 et seq ) 

Meeker, see note 26, 521 
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put pose of forcing an aggressor to alter its pcacc-cndangenng behaviour 30 
Tins element, however, is also present in regional sanctions On a political 
level the interpretation deserves criticism for it allows for unauthorized 
me of military force by all regional organizations which merely recom- 
mend ihcir members to participate in the action Tins would leave it to the 
discretion of the competent organ of the regional organization whether to 
tccommutd and avoid the decision of the Council or to decide on a 
mandator)' basis and seek an authorization This discretion is not in line 
with the system of the Charter which concentrates decisions on use of 
force in the Secut ity Council In conclusion, it seems preferable to lay the 
emphasis on the perspective of the target state From the perspective of 
that state any action taken against its will has enforcing character, whether 
mandatory or not Foi this reason the proposition by Chayes and Meeker 
is not convincing 31 and it has not been taken up since it was advanced in 
the 1960s 


II. Non-Military Sanctions as Enforcement Action? 

The question of whcthci or not non-military sanctions fall within the 
scope of necessary authorization under Article 53 of the Charter has been 
a matter of debate since the discussions in the Security Council in the early 
1960s when the OAS imposed such sanctions against the Dominican 
Republic 33 Following these measures the Soviet Union tried to pass a 
resolution in the Security Council in which the Council would have 
authorized the OAS action retrospectively This resolution was not agreed 
upon because the Westci n permanent members of the Council, especia y 
the United States of the OAS, did not want to create a precedent with 
respect to non-military sanctions Since then the question was not o 
practical relevance until the early 1990s when regional organizations 
increased their pcacc-kecp.ng and peacemaking efforts with respect to 
civil wars 
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In the literature on the subject there are mainly three positions as to the 
question of whether non-military measures are included in the teim 
"enforcement action” A first interpretation requires Security Council 
authorization for all non-military sanctions These authors argue that the 
wording “enforcement action” refers to the wording of Chapter VII and 
hence all measures possible under Article 40, Article 41 and Article 42 had 
to be considered enforcement action 33 Furthermore, it is argued that 
Article 2 para. 7, required Security Council authorization also for non- 
military sanctions Illegal interference was not only p ossible by use of force 
but also by non-military measures The necessary justification required a 
Chapter VII decision by the Council 34 

A second proposition shares the systematic arguments advanced by 
those authors who include all non-military sanctions into the requirement 
of Security Council authorization However, these lawyers submit that it 
could not be correct to require an authorization by the Council for 
measures which are already lawful under general international law 35 They 
argue that measures which could be lawfully applied by a single state 
without a decision of the Council should also be open for regional 
organizations without seeking an authorization 3 * Therefore regional or- 
ganizauons could enforce erga omnes obligations by applying non-mili- 
tary sanctions 37 

The third interpretation restricts the requirement for an authorization 
to use of military force This interpretation focuses on the ban on the use 
of force in Article 2 para 4, and argues that no corresponding prohibition 
existed for non-milnary sanctions 38 . 


33 R A Akmdele, The Organization and Promotion of World Peace, 1976 
56 

34 J M Ruda, "Relaciones de la O E A y la U N cn cuanto al man- 
tcmmiento de la paz y la segundad intemacionalcs". Rev Juridica de 
Buenos Aires , 1961, 15, (59 et seq ), R Pemice, Die Sicherung des Welt - 
fnedens dutch regtonale Orgamsatwnen und die Veremten Nationen 
1972,114 

35 R Wolfram, “Der Beitrag rcgionalcr Abmachungcn zur Fricdenssiche- 
rung Moglichkeiten und Grenzen”, ZaoRV 53 (1993), 576, (582) 

3 ‘ E Jimenez de Arechaga, "La coordination des systemes de J'ONU ct de 
I'OEA”, RdC 111 (1964), 419, (481), R Gerold, Die Sicherung des 
Fnedens dutch die O AS, 1971, 131 

37 Wolfram, see note 35, 581 et seq 

38 J A Frowein, "Zwangsmaflnahmen von Regionalorganisationcn”, in U 
Beyerhn/M Bothc/R Hofmann/ E-U Petcrsmann (cds), Recht zsvt- 
schen Umbruch und Bewahnmg Festschrift fur Rudolf Bernhardt, 1995, 

57 etseq ,(66),J A Frowein, “ Legal Consequences for International Law 
Enforcement in Case of Security Council Inaction", in J De!bruck(ed ), 
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Any interpretation should start with the wording of the Charter How- 
ever, the use of the term "enforcement action” in Article 53 gives as such 
no indication as to the question of exactly which kind of measures it covers 
From the heading of Chapter VII, in which the term is also used, one might 
conclude that it comprises both military and non-mihtary measures 39 Tins 
interpretation is supported by systematic considerations It is argued that 
the structure of Chapter VIII was parallel to the structure of the Charter 
as a whole Article 52 corresponded to Chapter VI in covering peaceful 
settlement of disputes In the same way, therefore, Article 53 should apply 
to all measures possible under Chapter VII 40 Hence, the authorization 
requirement also covered non-military sanctions 41 Additionally, some 
authors maintain that because of the military force involved mpeace-keep- 
mg measures, the latter should also be considered to constitute enforce- 
ment action m the sense of Article 53 para l 42 

1. The San Francisco Discussions 

To start the inquiry into the interpretation of Article 53 para.1, a look at 
the original drafters intentions might prove helpful The text of the Charter 
is identical to Chapter VIII, Section C, para 2, of the Dumbarton Oaks 
proposals 43 The provisio n was dealt with in Subcommittee A of Commit- 
tee III/4 The discussions in the Subcommittee, however, did not address 
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r be Future of International Law Enforcement New Scenarios - New 
law?, 1993, 111, (121 et seq ), M G Goldman, “Action by lhe Orgam- 
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Required under Article 53 of the United Nations Charter 3 ”, UCLA Law 
leview 1 0 (1962/63), 837 et seq , (855) 

rhe heading reads as follows “Action with Respect to Threats to the 
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at all the question of which measures were to be considered as “enforce- 
ment action". This lack of discussion may be due to the fact that the 
Subcommittee had to deal with two other important issues One com- 
prised a number of amendments proposed by different delegations, vary- 
ing from the request for express authorization 44 over the requirement of 
a mere notification to the Security Council in case of self-defence 45 , to the 
Australian position of complete independence for regional organizations 
in case of Security Council inactivity 46 The second issue of debate in the 
Subcommittee was the question of the so-called “enemy-state clause” in 
Article 53 para 1, in the second part of the second sentence The amend- 
ment issue was solved by the proposition of a new provision dealing with 
the right to self-defence which became Article 51 m the final version of the 
Charter This provision dealt with the concern of many delegations as to 
what the Charter could foresee m case of Security Council inaction The 
wording took into account the proposed French and Turkish amendments 
and the new provision was agreed upon rather quickly 47 With the Sub- 
committee still being the issue of the enemy state clause, the question of 
a definition of “enforcement action" does not seem to have caught the 
attention of the delegates The records of the San Francisco Conference, 
therefore, do not contain any guidance for the interpretation 

2. The Use of the Term “Enforcement Action" or “Action" 
in the Charter 

A literal interpretation of the term “enforcement action” remains incon- 
clusive since both military and non-military sanctions are designed to force 
a state or a faction of a civil war to alter its peace-endangenng behaviour 
It is interesting to note, however, that the Charter uses the wording 
“enforcement action” or “action" m some provisions, while others speak 
of “enforcement measures” or “measures”. Article 41 provides for "mea- 
sures not involving the use of armed force” 48 . Article 42 takes up that 
terminology and continues as follows 

“Should the Security Council consider that measures provided for in 

Article 41 would be inadequate or have proved to be inadequate, it may 


44 Bolivia, UNCIOVoLXII, 767 

45 France, UNCIO Vol XII, 777, Turkey, UNCIO Vol XII, 781 

46 UNCIO Vol XII, 766 

47 See M Akehurst, "Enforcement Action by Regional Agencies, with 
Special Reference to the Organization of American States”, BYIL 4 7 
(1967), 175 (187) 

48 Italics added by the author 
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take such action by air, sc a or land forces as may be necessary to maintain 
or restore international peace and security”* 9 


One might be tempted to conclude from the contrast between “measures” 
and "action” in Article 42 that “action” may be confined to military 
enforcement The term “measures” might then apply to both mihtaryand 
non-military sanctions A look at the other authentic versions of the 
Charter 50 reveals, however, that the distinction between “measures” and 
“action” is not maintained consistently In the Spanish version Article 42 
speaks of “medidas” instead of “accidn”, although generally also the 
Spanish text distinguishes between "medidas" and "accion” Furthermore 
Article 2 para 5, and Article 5 use the term “enforcement action” although 
both provisions are generally considered tD apply to military and non- 
military measures 51 In summary, no conclusions may be drawn from the 
distinction between "action” and “measures", because the wording is not 
consistently used throughout the Charter 52 In the light of this result the 
terms "action” and "measures* do not permit any specific conclusions as 
to the interpretation of Article 53 Hence the term "enforcement acuon” 
in Article 53 has to be interpreted as an autonomous legal term, taking into 
account the function of the authorization by the Security Council which 
the provision requires It may be helpful in this respect to take as a starting 
point the functions of Security Council decisions under Chapter VII of 
the Charter 


3 Functions of Decisions by the Security Council 
under Chapter VII of the Charter 


Article 41 foresees measures not involving the use of military force The 
measures decided under Article 41 are to be implemented by the member 
states of the United Nations Decisions under Article 41 are mandatory 
for all members A first function of Article 41, therefore is to 
non-military enforcement measures be implemented by all *?*™|**j* UM 
A second important function of the provision is to provide a M 
for the implementation of the measures m cases where otherwise . nterna- 
tional law would stand against such execution Non-military sanctio 


49 

50 

51 


52 


alics added by the author 

it Article 11 1 of the Charter ^ 1950 92 I A Frowcin> **On 


Collective Security Law 


505 


Security Council Control over Regional Action 1 4 1 

may contravene the prohibition of interference into internal affairs 53 . Also, 
in some cases states are under treaty obligations vis-a-vis the addressee of 
the measures under Article 41 In both situations Article 41 provides the 
justification for either enforcing measures in contravention of the prohi- 
bition of interference into internal affairs or violating bilateral tiade 
agreements A second important function of Article 41, therefore, is the 
justification of non-military sanctions with respect to general international 
law or bilateral agreements 

Article 42, tn the same way as Article 41 , allows for decisions which are 
mandatory for all member states of the United Nations Also, the decisions 
under Article 42 provide for justification with respect to the addressee of 
the measures By contrast to decisions under Article 41, action according 
to Article 42 is not only justified with respect to the prohibition of 
intervention into internal affairs, but, most important, it constitutes a 
lawful exception to the universal prohibition of the use of force contained 
in Article 2 para 4. It is characteristic of the system established by the 
Charter of the United Nations that — apart from the right to self-defence 
contained in Article SI — all decisions on the use of military force aie to 
be concentrated m the Security Council This distinction between the 
functions of decisions under Article 41 and Article 42 may prove helpful 
for the interpretation of Article 53 

4. Consequences for the Interpretation of Article 53 

The justification of the use of force which is inherent m Security Council 
decisions under Article 42 has to be kept in mind when interpreting Article 
53 By contrast to the functions of Article 41 of the Charter, the justifica- 
tion with respect to Article 2 para 4, which is inherent in an Article 42 
decision of the Council may not be established m a regional treaty The 
functions of decisions under Article 41 could be fulfilled in a regional 
treaty The decisions of the competent organ could be mandatory for all 
members and non-military sanctions could be justified vis-a-vis the ad- 
dressee if the latter is a member state of the organization 5 * Any use of 


51 The possibility of such a violation is not contested The difficult issue 
with respect to non-mihtary sancuons and the illegal interference into 
internal affairs is to determine where legal counter-measures end and 
where illegal interference begins, see in this respect, R Jennings/A Watts, 
Oppenbetm’s International Law, 9th edition Vol 1/1, 1992, 432 ct seq , 
W Kcwenig, “Die Anwcndung wirtschaftlicherZwangsmaSnahmt.il im 
Volkerrecht”, Reports DGVR 22 (1982), 7 (15 et seq ), K Bockslaff, Das 
volketrecbthcbe Interventionmerbol ah Schranke aujlenpohtiscb nw- 
tivierter Handclsbeschrankungen, 1987, 82 ct seq and 92 ct seq 
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military force, however, may only be justified by a decision of the Security 
Council 

Article 53 has to be interpreted as pare of this system of the Charter 
which concentrates the use of military force within the Security Council. 
The i equirement for authorization must be seen as an instrument to ensure 
Security Council control over use of military force It follows from this 
analysis that it is only military enforcement action which requires Security 
Council authorization under Article 53 Non-military sanctions do not 
fall under the same rigid system as military action does Therefore, an 
interpretation of the term “enforcement action" in Article 53, which takes 
into account the system of maintenance of international peaccand security 
established by the Charter and the role of the Security Council within that 
system, leads to the conclusion that the term only refers to military 
enforcement action Non-military sanctions are not subject to an authori- 
zation by the Security Council 

5. Recent State Practice 

The interpretation of Article 53 which confines the requirement for 
authorization to regional military action is supported by recent state 
practice When the government of President Aristide in Haiti was over- 
thrown the OAS decided to impose economic sanctions on the new 
military government 55 The sanctions included a freezing of Haitian funds 
abroad and an embargo on all goods which were not serving humanitarian 
needs These sanctions were considered to be ineffecuve because of their 
regional limitation Therefore, the Security Council was asked to make the 
sanctions mandatory for all members of the United Nations by imposing 
them under Article 41 st The Council followed that suggestion in resolu- 
tion 841 of 16 June 1993 In this resolution the previous OAS measures 
are expressly referred to The Council stresses that the ™ 
consistent with the trade embargo recommended by the OAS There a 
no indications m the resolution that the Council had doubts coneernmg 
the legality of the previous unauthorized OAS sanctions Nor, 
deb £ S any of the delegates question the le^hty of 'h' W * 
sanctions Even the Cuban Government which did not consider he 
situation in Haiti to constitute a threat to the peace *"d hcnccquahfi j £ 
measures adopted by rhe Security Council as illegal under the 


The necessity 


1 IIC / 

55 The decision is reproduced in 

Annex 

5t Doc S/25958 of 16 June 1993 
57 Resolution 841 (1993), para 3 
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Charter, did not criticize the OAS sanctions, but rather qualified them as 
“imposed by the appropriate regional organization" 58 

A similar procedure had already been applied m the Liberian crisis in 
1992 In this case ECOWAS had decided to impose an arms embargo 
against one of the factions to the civil war 59 The Security Council was 
asked by ECOWAS to extend the embargo to the universal level 60 The 
Council did that m resolution 788 of 19 November 1992 In the debates 
preceding the adoption of the resolution, once again, none of the members 
questioned the previous regional practice 61 The tacit acceptance of the 
regional non-military sanenons by the members of the Council may be 
assessed as expressing their view that non-military sanenons are not 
subject to an authorization by the Council according to Article 53 


III. Enforcement Action in Civil War Situations 

Since the end of the Cold War m 1 989/1 990 the number of civil wars with 
ethnic and nationalistic background has been increasing During the Cold 
War the question of outside intervention into civil wars was of particular 
interest since the two superpowers were more or less openly involved as 
supporters of one of the factions m a specific civil war 62 With the end of 
the Cold War the issue of outside intervention into civil warshaslostsome 
of its political relevance Nevertheless, the question of whether and when 
Article 2 para 4 applies to internal conflicts rematns a difficult legal prob- 
lem 63 , also m the context of regional enforcement action The main issue 
is whether Article 2 para 4 prohibits outside intervention into internal 


511 Doc S/25942 of 14 June 1 993 

59 The decision is reproduced in Doc S/248U of 16Novcmbcrl992, Annex 
I 

60 Doc S/24735 of 29 October 1 992 

61 See Doc S/PV3138 of 19 November 1992 

62 Set J N Moore, “The Control of Foreign Intervention in Internal 
Conflict”, VaJInt’lL 9 (1968/69), 205 (233 ctseq), sec also H Neuhold, 
Internationale Konflikte — Verbotene itnd erlaubte Mittel threr Auitra- 
gung, 1977, 96, et seq 

63 As to the question of whether and when Article 2 para 4, may be applied 
between the different factions in a civil war, see A Randelzhofer, “On 
Article 2 (4)^, 106 et seq , Mn 29 - 33, in Simma, see note 25, D 
Rauschning, “Die Geltung des volkerreehthchcn Gcwaltvcrbots m Bur- 
gerkncgssituationen”, in W Schaumann (ed ), Volkerrechthcbes Ge- 
•waltverbot imd Fnedenssichertmg, 1971, 75 (76 et seq ), see also J A 
Frowein, Das de-facto Regime im Volkcrrcebt, 1968, 35 et seq and 69 
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conflicts Could the consent of a government 64 overcome the character of 
enforcement* 

Intervention by regional organizations may, to some extent, be compa- 
rable to intervention by third states It is therefore appropriate to analyse 
the legal regime of unilateral intervention into civil wars In doing so it is 
necessary to distinguish between interventions with and without consent 
of the parties to the conflict If both parties have consented, the "interven- 
tion’’ acquires the character of a peace-keeping operation and cannot be 
qualified as enforcement action 65 It is difficult, however, to assess the 
current regulations of international law concerning unilateral invitations 
for intervention into internal conflicts Such invitations may come from 
the government 01 from a rebel group in an internal conflict 

1. Request by the Government for Unilateral Intervention 

The traditional position of international law is that the recognized gov- 
ernment may invite foreign forces for assistance in combatting rebels 66 
The ICJ referred to this principle in an obiter dictum in its Nicaragua 
decision 


“[ ] the principle of non-intervention derives from customary interna- 
tional law It would certainly loose its effectiveness as a principle of law 
if intervennon were to be justified by a mere request of assistance made 
by an opposition group m another State [ ] Indeed, it is difficult to see 
what would remain of the principle of non-intervention in international 
law if intervention, which is already allowable at the request of the 
government of a State, were also to be allowed at the request of the 
opposition” 67 


An analysis of state practice concerning interventions by mvitanon faces 
some difficulties Firstly, the validity^ invitations issued dunng the Co 
War may reasonably be questioned because of the influence of the respec- 
tive superpower m die situation With respect to the Soviet Union, the 


64 

65 

66 


67 


e the comprehensive study by A Tanca, Foreign Armed Intencnuan 
Internal Conflict, 1994, 13 et seq 

slW s « * - - >• - 

dzhofer, see note 63, Mn 30 Nicaragua, ICJ Re- 

[ilitarv and Paramilitary Activities in and against Nicaragua, 
arts 1986, 14 (126), para 246, Italics added by the author 
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invitation of Hungary in 1956 may be used as reference 48 and on the 
American side, the invitation to intervene m the Dominican Republic in 
1965 is an example, where even the existence of the invitation was un- 
clear 48 A second reason for the limited value of state practice is that 
intervening states tend to give a number of reasons for their action which 
are sometimes intertwined Among these justifications the invitation by 
the government is mentioned The problem may be illustrated by the 
American justification for the country’s intervention in Lebanon in 1958 
President Eisenhower gave the following message to the Congress 

"On July 14, 1958, 1 received an urgent request from the President of 
the Republic of Lebanon that some United States forces be stationed m 
Lebanon President Chamoun stated that without immediate showing 
of United States support, the Government of Lebanon would be unable 
to survive This request by President Chamoun was made with the 
concurrence of all the members of the Lebanese Cabinet I have i ephed 
that we would do this and a contingent of United States marines has 
now arrived in Lebanon [ ] 

After the most detailed consideration, I have concluded that, given 
the developments m Iraq, the measures taken by the United Nations 
Security Council are not sufficient to preserve the independence and 
integrity of Lebanon I have considered, furthermore, the question of 
our responsibility to protect and safeguard American citizens in Leba- 
non of whom there are about 2,500 Pending the taking of adequate 
measures by the United Nations, the United States will be acting pur- 
suant to what the United Nations Charter recognizes is an inherent 
right — the right of all nations to work together and to seek help when 
necessary to preserve their independence” 70 

The statement combines the invitation by President Chamoun with argu- 
ments of collective self-defence and a right co protect a country’s own 
nationals in a way that makes it difficult to assess whether each of the given 
justifications would have been sufficient as sole reason for the intervention 
In the same way the French interventions in Northern Africa, which are 
often quoted as examples for interventions on request 71 , are not entuely 


48 For details sec L Doswald-Beck, "The Legal Validity of Military Inter- 
vention by Invi cation of the Government", BYIL 56 (1985), 189 (222 ct 
seq) 

45 For details see W Fnedman, “United States Policy and the Crisis of 
International Law", AJIL 59 (1965), 857 (868) 

70 Department of State Bulletin 39 (1958 II), 182 ct seq 

71 Cf Jennings/ Watts, sec note 53, 435 ct seq 
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conclusive The intervention in Zaire in 197 H * 

i ives of European nationals 7 * and the French Prime Mimswr° ndPresident 
/ustified the intervention in Chad in 3983 expressly by citing Article 51 
and the Libyan activities in the border area The French Mmmt of 
orcign Affairs referred also to previous interventions when be stated in 
Parliament on 27 Scptembci 1 978 

Si la France a etc amence a intcrvenir sur le continent africam, die I'a 
tou/ours fait a la demande du gouverncment reconnu du pays interesse 
ct cn limitant lc volume et la durcc dc son assistance aux necessnes de 
la situation Dans cheque cas, il s’est ag. de repondre a 1'appel d'Etats 
victimes d unc aggression extencure" 73 


•Hie statements show that an intervention based solely on the invitation 
by the government is rare Rather, additional reasons are invoked and it is 
the combination of these reasons on which governments rely It should 
also be kept in mind that there is a difference between, on the one hand, 
an invitation by a government which is in overall control over ns country’ 
and merely requests assistance in a poke action and, on the other hand, 
the desperate cry for help by a government m a situation where it has 
almost been defeated by opposition forces While in the first case the pure 
invitation might suffice, in the second the necessity to give additional 
reasons, such as foreign intervention on the rebel side, increases 
The Insticut de Droit International adopted at its 1975 session in 
Wiesbaden a resolution in which supporting either side in a civil war was 
considered illegal” This position is shared to some extent in the litera- 
ture 75 The mam argument advanced is that third party military interven- 
tion was contrary to Article 2 para 4 n The prohibition of the use of force 
was also protecting the right of a country to solve a civil war without 
military intervention from outside 77 Apart from protecting potential 


72 C Rousseau, "Chromquc des faits internationaux’, RGDIP 83 (1979), 
126 (204) 

73 Quoted from Rousseau, ibid , 171 

74 Anntmre de I’lnstitnt de Droit International 56 (1975), 544 et seq 

73 See the references in Randelahofer, see note 63, Mn 31, M Bothe, “Das 
Gewaltverbotim allgemcmen”, in W Schaumann, VolkerrecbtltcheiGe- 
wahverbot and Fncdenssicherung, 1971, 11 (26), U Beyerlm, Die hu- 
mamtare Aktmn zur Gewahrleistung ernes Mmdeststandards m nicht-m- 
icmatiomlen Konfltkten, 1975, 60 etseq 

O Schachter, A»»;nmc de flnshtut de Drott International 56 (1 975), 41 8 
77 O Schacbter, “The Right of States to Use Armed Force', Mich L Rev 
82 (1983/84), 1620(1641) 
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victim states, the provision was also designed to ensure international 
relations which are free from use of force 78 This was a common interest 
of the community of states which could not be at the disposal of a single 
state 79 The 9th edition of Oppenheim’s International Law suggests that 
the mere fact that a civil war is going on deprives the government of its 
capacity to issue invitations 

“So long as the government is in overall control of the state and internal 
disturbances are essentially limited to matters of local law and order or 
isolated guerrilla or terrorist activities, it may seek assistance from other 
states which are entitled to provide it But when there exists a civil war 
and control of a state is divided between warring factions, any form of 
interference or assistance (except probably of a humanitarian character) 
to any party amounts to intervention contrary to international law In 
such a case the authority of any party to the conflict to be the govern- 
ment enutled to speak (and to seek assistance) on behalf of the state will 
be doubtful, and assistance to any party will prejudice the right of the 
state to decide for itself its form of government and political system It 
is, however, widely accepted that if there is outside interference in 
favour of one party to the struggle, other states may assist the other 
party” 80 

The conclusion that governmental power to invite foreign military forces 
is limited to effective governments is supported by the wording of Article 
2 para 4, according to which not only territorial integrity but also political 
independence are protected Once the government has lost effective con- 
trol, any assistance from the outside interferes in the balance of power m 
that country The conclusion is further supported by the way in which the 
United Nations acted dunng the Congo crisis Although the Congolese 
central government had supported direct military action against the rebel 
province of Katanga, the United Nations did not directly attack the rebel 
forces Instead they relied on the concept of “active self-defence” and the 
Secretary-General declined demands for direct action against Katanga 
arguing that such action would violate the principle of non-intervention 81 
The Secretaiy-General's position was shared by a majority in the Security 
Council against the Soviet and Polish position according to which direct 


78 As to this argument cf Tanca, sec note 64, 19 et seq 

79 W Wcngler, Das volkerrechtliche Gcwaltverbot, 1967, 49 et seq 

80 Jennings/ Watts, sec note 53, 437 et seq (footnotes omitted), a similar 
posmon is advanced by A Thomas/A J Thomas, Non-Intervention, the 
Law and its impact in the Americas, 1 956, 94 

81 Doc S/4417 Add 6 of 12 August 1960 
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action against Katanga would have been possible® With 

= by d. w— ; 4. 

principle of non-intervention are closely interrelated with L 

ThC 1 r tMr bS al> ,nterna ^ protective dimension® which 
prohibits interventions from outside 84 The interrelation between the 
principles is expressed .n the so called Friendly-Relations Declaration 
(Declaration on Principles of International Law Concerning Fncndly 
Relations) of the General Assembly of the United Nations ^ 

"By virtue of the principle of equal rights of and self-determ, nation of 
peoples enshrined in the Charter, all peoples have the right to freely 
determine, without external interference, their political status and to 
pursue their economic, social and cultural development, and cveryState 
has the duty to respect this right in accordance with the provisions of 
the Charter" 85 


Thcprinciple of self-determination has mainly been invoked m the context 
of decolonization® Nevertheless, the wording of the Fnendly-Relanons 
Declaration and otlici international documents reveals that it is a right of 
all peoples 87 It is doubtful whether the right to self-determination includes 
a right to secession 88 A right to secession would render support for a 
government which is suppressing a people striving for independence even 
more difficult But even, without including a right to secession, the 
Friendly-Relations Declaration is evidence of the negative attitude of the 
international community towards unilateral external interference 89 
The Turkish intervention in Cyprus was based on a contractual agree- 
ment in the Treaty of Guarantee signed at Nicosia on 16 August I960 90 


82 SCOR, 1 5 Year, 1 960,Supp! July, August, September 1 960, 64 et seq 

83 M Pomerance, Self-Determination m Law and Practice, 1982, 37 et seq , 
J H Leurdijk, "Civil War and Intervention in International Law”, NILR 
24 (1977), 143 (150), A Rosas, "Internal Self-Determination*, in C 
Tomuschat (ed ), The Modem Law of Self-Determination, 1993,225(232 
et seq ) 

84 D Thurer, Das Selhstbestimmimgsrecht der Volker, 1976, 184 

» A/RES/2625 (XXV) of 24 October 1970 

86 K J Partsch, "Self-Determination", in R Wolfram (ed ), United Na- 
tions Law, Policies and Practice, 1995, Vol 2, 11 71 et seq 

87 C Tomuschat, “Self-Determination in a Post-Colonial World”, in To- 
muschat, see note 83, 1 (2 et seq ) with references of state practice 

88 See in this respect D Murswick, “The Issue of Secession — Reconsid- 
ered”, in Tomuschat, see note 83, 21 (32 et seq ) 

89 Doswald-Beck, see note 68, 189 (243) 
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Parties to the treaty are Cyprus on the one part and Greece, Turkey and 
the United Kingdom of Great Britain and Northern Ireland on the other 
The treaty was signed when Cyprus became independent and it contains 
a clause which reserves for each of the guaranteeing powers the right to 
intervene in the event of a breach of the treaty 91 In 1974 the government 
of Archbishop Makarios was overthrown in a coup The new government 
was mainly composed of people who were in favour of a union with Greece 
and suspicions arose that the Greek government was behind the coup In 
this situation Turkey invaded Cyprus and in doing so it relied on the Treaty 
of Guarantee The Security Council passed several resolutions on the 
matter, two of which condemned the Turkish intervention 97 

The Turkish intervention is of interest because it was based on the 
consent of a government which was not given ad-hoc m a situation of crisis 
but years before m a treaty In fact, the Cypriot government at the time of 
the intervention was opposed to the intervention Although the previous 
breach of the treaty was not disputed, the international reactions to the 
Turkish intervention were largely negative 93 It has been argued that the 
negative international reaction to the Turkish intervention created a pre- 
sumption against the legality of an intervention based upon governmental 
consent m a treaty 91 Whether or not this far-reaching conclusion may be 
drawn is a question which does not have to be answered m this context 
With respect to the issue of intervention into civil wars it is sufficient to 
note that Turkey was not simply relying on a Cypriot violation of the 
treaty but was accusing Greece of having interfered in the matter For this 
reason the case of Cyprus cannot be cited as an example for intervention 
solely on the grounds of governmental invitation Apart from that, the 
negative mternauonal reactions cast some doubt on the legality of inter- 
vention treaties 


90 UNTS Vol 382 No 5475 

91 ArciclelV “In the event of a breach of the provisions of the present' Treaty, 
Greece, Turkey and the United Kingdom undertake to consult together 
with respect to the representations or measures necessary to ensure 
observance of those provisions 

In so far as common or concerted action may not prove posstblc, each of 
the three guaranteeing powers reserves the right to take action with the 
sole aim of re-establishing the state of affairs created by the present 
Treaty" 

" S/MS/353 (1974) of 20 July 1974 and S/RES/360 (1974) of 16 August 

95 Cf the thorough analyis by Doswald-Bcck, sec note 68, 1 89 (247 et seq ) 
91 Doswald-Beck, ibid ,250 
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of Bishop and military fighting between the different factions The OBCS 
discussed the matter on 21 October 1 983 and decided to intervene with 
the help of the Umted States of America 98 One of the justifications for 
the intervention was an invitation which the then Governor-General, Sir 
Paul Scoon, had issued The exact circumstances of the invitation aie 
unclear In an interview with the BBC on 31 October Sir Paul said he 
“thought” that he decided to ask for help on 23 October 99 On 27 Octobei, 
the text of a written invitation dated 24 October was presented by the 
Government of Barbados 100 In this invitation Sir Paul asks for a peace- 
keeping force and confirms that he was also seeking help from the United 
States, Jamaica and the OECS The circumstances of the invitation are 
dubious in two respects Firstly, Sir Paul does not seem to exactly remem- 
ber in his interview of 31 October 1983 when he decided to ask for help 
And secondly, there is some doubt as to when the written request was sent 
According to the documentation edited by Gilmore the invitation is 
undated 101 and there is some suspicion that it was produced after the 
invasion took place 102 

The United States justified the intervention on three legal grounds the 
invitation by the lawful government of Grenada, the 1981 Treaty Estab- 
lishing the OECS and the protection of United States citizens in Gre- 
nada 105 The reactions of the international community to the intervention 
were negative In the Security Council and in the General Assembly of the 


98 As to the factual background of the events in Grenada, sec S Davidson, 
Grenada, 1987, 17 et seq and 53 et seq , see also L Doswald-Beck, “The 
Legality of the United States’ Intervention in Grenada”, NILR 31 (1984), 
355 (356 et seq) 

99 “I think I decided so on Sunday the 23rd, late Sunday Evening . Later 
on, as things deteriorated, I thought, because people were scared, you 
know I had several calls from responsible people in Grenada that some- 
thing should be done “Mr Governor-General, we are depending on you 
[that] something be done People m Grenada cannot do it, you must get 
help from outside " What I did ask for was not an invasion but help from 
outside I asked for help from the OECS countries 1 also asked the 
OECS to ask America whether they can help, and then I confirmed this 
in writing myself to the President of the U S A ”, quoted from J N. 
Moore, “Grenada and the International Double Standard”, AJIL 78 
(1984), 145 (148) 

100 The text of the invitation is reprinted in Moore, ibid 

101 Gilmore, see note 97, 95 

102 S Davidson, Grenada, 1987, 100 ctscq 

105 See the statement by Deputy Secretary of State K W Dam, reprinted in 
M N Leich, “Contemporary Pracnce of the United States Relating to 
International Law”, AJIL 78 (1984), 200 (203 et seq ) 
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United Nations most states condemned the action on the grounds that it 
was contrary to the principle of non-intervention 104 The intervention by 
the OECS and the United States therefore provides no arguments that 
would indicate that interventions by regional organizations be treated 
differently from unilateral interventions 

The Liberian civil war started at the end of the year 1 989. By July 1 990 
President Doc had lost control over the country except for a small part of 
Monrovia including the presidential palace 105 In this situation Doe ad- 
dressed ECOWAS and asked for an “ECOWAS peace-keeping force” 
ECOWAS accepted theiequcstand sent a “Cease-Fire Monitoring Group 
(ECOMOG)” The invitation has been viewed as justifying the interven- 
tion by ECOMOG 106 There seems to be some doubt as to the justifying 
effect of the request since at the time the invitation was issued Doe was 
only in control of a small area in Monrovia including the presidential palace 
and its immediate surroundings Furthermore the wording of the invita- 
tion was not very explicit 

“It is therefore my sincere hope that in order to avert the wanton 
destruction of lives and properties and further forestall the reign of 
terror, I wish to call on your Honorable Body to take note of my 
personal concerns and the collective wishes of the people of Liberia, 
and to assist m finding a constitutional and reasonable solution to the 
crisis in our country as early as possible Particularly, it would seem 
most expedient at this time to introduce an ECOWAS Peace-keeping 
Force into Liberia to forestall increasing terrorand tension and to assure 
a peaceful transitional environment' 107 

Apart from the fact that the letter does not explicitly demand an interven- 
tion 108 it is interesting to note that ECOWAS did not invoke the letter as 


icm SCOR 2489th Mtg of26 October 1 983, 2491th Mtg alZ7 October 1983, 
GAOR 1983, 43rd Plenary Mtg of 2 November 1 983, 689 ' erseq seeds 
F Boyle et al , "International Lawlessness in Grenada ,AJIL 78 (198 J, 

105 For details of the developments see Nolte, see note 19, 603 et seq 

)06 Nolte, ibid, 633 et seq W , w ,,, Regional 

107 The text of the invitation is reprinted in M Weller h * 
Peacekeeping and International Enforcement The Liberian Cnsu, 1 . 

60 et seq „ n tr„fHor “The Lceahty of the Intervention 

SmtK ^ica, ne de Droit International et Compare 5 (1993), 5Z5 

(537) ’ 


Collective Security Law 


517 


Security Council Control over Regional Action 153 

a jusnficationbutmstead stressed thehumamtarian and impartial character 
of the intervention 109 The situation m Liberia has been compared to the 
complete breakdown of governmental authority in Somalia 110 There may 
be seen some difference in so far as the number of contenders for govern- 
ment were limited to three factions in the Liberian war. But apart from 
that difference the analysis is quite correct in that the governmental 
structures in both states were completely dissolved Under such circum- 
stances it is difficult to see why the invitation by the President should have 
more legal value than that of any other faction 

It is interesting to focus on the Somali case in some detail The first 
United Nations mission to Somalia (UNOSOM — United Nations Op- 
eration in Somalia) was established with S/RES/751 (1992) of 24 April 
1992 This resolution is not based on Chapter VII of the Charter, instead 
the Councd refers to the signing of cease-fire agreements m Mogadishu 
This mission proved unable to fulfill its task although it was enhanced in 
size 1 * 111 In S/RES/ 794 (1992) of 3 December 1992 a multinational force 
under the lead of the United States of America was established and received 
under Chapter VII the authorization “to establish a secure environment 
for humanitarian relief operations in Somalia” The multinational force 
was later replaced by a UNOSOM 11 mission which was also established 
under Chapter VII of the Charter 112 It is interesting to note that the 
Council did not rely on Chapter VII when the first UNOSOM mission 
was set up The most plausible reason for this is that cease-fire agreed on 
between the factions in Mogadishu was considered to constitute a suffi- 
cient legal basis Only when there was no consent on a cease-fire and a 
peace-keeping force to monitor it did the Council resort to Chapter VII 
of the Charter 113 It is therefore submitted that the reason for applying 
Chapter VII m the Somali case was not so much that Somalia lacked 
governmental structures 114 , but that when the United Nations forces 


1 “I must emphasize that the ECOWAS Monitoring Group (ECOMOG) 
•s going to Libena first and foremost to stop the senseless killing of 
innocent civilian nationals and foreigners, and to help the Libenan people 
to restore their democratic institutions ECOWAS intervention is in no 
way designed to save one part or pumsh another” Doc S/21485 of 10 
August 1990 (Annex), 3 

no T Farer, “A Paradigm of Legitimate Intervention", in L F Damrosch 
(cd ), Enforcing Restraint, 1993, 316 (336) 

111 S/RES/775 (1992) of 28 August 1 992 

112 S/RES/814 (1993) of 26 March 1993 

113 S/RES/794 (1992) and S/RES/814 (1993) 

114 This fact was stressed very much during the debates m the Security 
Council, see H Freudenschufi, 'Article 39 of the UN Charter Revisited 
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where sent not all of the parties to the conflict consented This implies that 
the sending of UNOSOM II had enforcement character m allowing for 
action against some of the factions to the civil war The Council considered 
the Chapter VII mandate necessary in order to overcome the prohibition 
of use of force in Article 2 para 4 In doing so the Council was not merely 
substituting a request by a non-existing government, but relied on Chapter 
VII of the Charter because the measures envisaged had enforcement 
character. 

In conclusion, the standards applicable to regional organizations when 
intervening into civil wars are very much the same as the standards for 
unilateral interventions The civil wars of recent years, especially the 
atrocities committed in Burundi and Rwanda, and since October 1 995 also 
in theZainan area bordering these countries, have again raised the question 
of whether and under which circumstances intervention for humanitarian 
reasons may be justified 


IV. Humanitarian Intervention as Enforcement Action 
under Article 53? 


Humanitarian interventions may be thought of as taking place unilaterally 
by single states, as a matter of Security Council decisions under Chapter 
VII of the Charter and they may also be conceived on a regional collective 
level, le being planned and executed by regional organizations The 
legality of regional humanitarian interventions is a question of Article 53 
If they must be considered “enforcement action" m the sense of that 
provision, a Security Council authorization is required In search of an 
answer to this question, it is necessary to analyse the legality of the 
different forms of humanitarian intervention If unilateral humanitarian 
intervention were already possible under the law of die Charter there are 
no reasons why regional organizations should be barred from isimi ar 
acuon If, on the other hand, even decisions of the Council under Chapter 
VII could not justify collective humanitarian interventions, then « is 
difficult to see how an authorization according to Article 53 coul justify 
regional humanitarian interventions Therefore, a short summary of the 
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law and practice of unilateral and collective humanitarian interventions by 
the United Nations is necessary 

1. Illegality of Unilateral Humanitarian Intervention 

During the Cold War, American international lawyers m particular argued 
that, m view of the potential or actual veto dead-lock m the Security 
Council, a right to unilateral humanitarian intervention had to be acknow- 
ledged 115 The question has been intensely analysed in literature 116 For 
the purposes of this article only the main arguments need to be presented 
Those authors who are arguing in favour of a right to humanitarian 
intervention refer to the wording of Article 2 para 4 of the Charter 
According to them, the provision was only prohibiting use of force 
directed against the territorial integrity or political independence of an- 
other state Neither the political independence nor the territorial integrity 
of a state were violated in a humanitarian intervention, since it was not 
directed at changing international borders or questioning the political 
independence of a state 11 ? This argument could only be accepted if the 
qualification “against the terntonal integrity or political independence” 
in Article 2 para 4 was meant to limit the prohibition of use of force 
However, the drafting history shows that the terms were not designed as 
a limitation but with the intention to stress certain extraordinarily impor- 
tant aspects 118 Consequently, the provision is understood to constitute a 
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F R Teson, Humanitarian Intervention, 1 988, 127 and 246 et seq , R B 
Ltlhch, "Forcible Self-Help by States to Protect Human Rights’, Iowa 
L Rev 53 (1967), 325 (344 et seq ),R B Lillich, "Intervention to Protect 
Human Rights”, McGill L J 15 (1969), 205 et seq , see also A D' Amato, 
“The Invasion in Panama was a Lawful Response to Tyranny”, AJIL 84 
(1990), 516 etseq 

A Pauer, Die humamtare Intervention, 1985, Teson, see above, P Mal- 
anezuk, Humanitarian Intervention and the Use of Force, 1993, with a 
comprehensive documentation of the existing literature. 

M Retsman/M S McDougal, "Humanitarian Intervennon to Protect the 
Ibos”, m R B Lillich (cd ), Humanitarian Intervention and the United 
Nations, 1973, 167 (177), Teson, see note 115, 131, K Doebnng, “Die 
humamtare Intervention — Uberlcgungen zu lhrer Rechtfertigung”, in 
The Modem World of Hitman Rights Essays in Honour of Thomas 
Buergenthal, 1996, 549 ct seq , (551) 

UNCIO Vo! VI, 304, 335, for further references see I Brownlie, Inter- 
national Law and the Use of Force by States, 1 963, 265 ct seq ; see also U 
Beyerhn, “Humanitarian Intervention”, in R Bernhardt (cd ), EPIL 
2nd edition, Vol 11,1995,926(927) 
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comprehensive ban on the use of force in international relations” 9 Addi- 
tionally, there are good reasons to argue that any humanitarian interven- 
tion intei feres with the political independence of the state concerned and 
must therefore be considered to contravene Article 2 para 4 120 For these 
i easons it is not possible to hold that the wording of Article 2 para 4 allows 
for humanitarian interventions 

A second argument in favour of unilateral humanitarian intervention is 
that the collective system established in Chapters VI and VII of the Charter 
of the United Nations had failed to meet its objectives It is argued that 
the comprehensive ban on the use of force in Article 2 para 4 was subject 
to a functioning collective system The failure of the Security Council to 
meet its tasks under Chapter VII required a search for alternative means 
of ensuring international peace and security' 21 This argument neglects 
two important considerations Firstly, the delegates at the San Francisco 
Conference had seen the danger of misfunction of the collective system 
As a remedy they included the right to individual or collective self-defence 
in Article 51 122 And secondly, the argument presupposes that the mecha- 
nism of Chapter VII was designed to be used against internal violations of 
human rights, since that is the sole purpose of a humanitarian intervention 
The application of Chapter VII of the Charter in order to stop violations 
of human rights is a rather recent development by the practice of the 
Council in Somalia and Iraq 123 For this reason the conclusion from the 
malfunction of the Charter system during the Cold War to a right to 
humanitarian mtervennon is not compelling 124 


119 


120 

121 

122 

123 


D W Bowctt, Self-Defence m International Law, 1958, 151 et sc q , T 
Farcr, “The Regulation of Foreign Intervention in Civil Armed Conflict”, 
RdC 142 (1974), 291 (388), D Schindler, “Die Grenzen des volker- 
rechclichen Gewaltverbots", Reports DGVR 26 (1986), 11 (14), U Bey- 
erlin, “Die israehsche Befremngsaktion von Entebbe aus volkerrecht- 
hchcr Sicht”, ZaoRV 37 (1977), 213 (217), I Brownlie, International Law 
and the Use of Force by States, 1963, 265 et seq , R M Derpa, Das 
Gewaltverbot dei Satztmg der Veremten Nationen und die Anwendung 
nicbt-militarischer Gewalt, 1 970, 30 et seq , A Randelzhofer, Use of 
Force”,' in R Bernhardt (ed), EPIL 4 (1982), 265 (269 et seq), A 
Randelzhofer, "On Article 2 (4)”, 106 et seq , Mn 34 et seq ,m Simms, 
see note 25, B V Rolmg, “Aspects of the Ban on Force", NILR 24 (1 977), 

M Akehurst, “Humanitarian Intervention”, in H Bull (ed ), Interven- 
tion i n World Politics, 1984, 95 (105) 

M Reisman, “Coercion and Self-determination Construing Charter 
Article 2 (4)”, AJIL 78 (1984), 642 et seq (643) , 

Sec UNCIO Vol XII, 682, 688 (Australia), 777 (France) and 781 (Turkey) 
For details see infra, p 158 et seq 
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A third argument for the legality of humanitarian intervention is that it 
could be considered a customary law exception to the universal prohibi- 
tion of the use of force 125 With respect to the customary law argument it 
is important to note that the pre-Charter practice is of only limited value 
since the treaty based prohibition of the use of force in Article 2 para 4 
must be given priority over the pre-Charter practice 124 Furthermore, even 
for the time before the Charter of the United Nations entered into force, 
the existence of a customary law foundation for the doctrine of humani- 
tarian intervention was not free from doubts 127 In any event, under the 
Charter of the United Nations no cases may be found which would clearly 
support a customary law exception for humanitarian interventions 128 

The mam argument advanced against unilateral humanitarian interven- 
tion is the danger of abuse 12 ’ The opponents to a humanitarian excepnon 
to the prohibition of use of force argue that it would be difficult to restrict 
such an exception to situations where the humanitarian aspect is obvi- 
ous 130 The argument of possible abuse is all the more important since it 
is hard to imagine that potential unilateral mtervenors could be bound to 
the criteria developed by international lawyers in order to limit the scope 
of a humanitarian exception to the prohibition of the use of force 131 For 


124 As to some modifications to this assessment in the light of the recent 
practice of the Sccunty Council to protect human rights also under 
Chapter VII of the Charter, see infra, p 163 et seq 

125 J PFonteyne,“TheCustomaryIntemationalLawDocinneofHumam- 
tanan Intervention Its Current Validity under the UN-Chartcr", Cal 
WInt’l LJ 4 (1974), 203 (232 et seq ), see also M Reisman, “Allocating 
Competences to Use Coercion in the Post-Cold War World Practices, 
Conditions and Prospects”, in L F Damrosch/D Scheffer (cds ), Law 
and Force in the New International Order, 1991, 26 (35) 

124 P Malanczuk, Humanitarian Intervention, 1993, 27 

127 Malanczuk, ibid , 10 

128 T Farer, “An Inquiry into the Legitimacy of Humanitarian Interven- 
tion”, m Damrosch/Scheffer, see note 125, 185 (193), O Schachter, 
International Law m Theory and Practice, 1991, 124 

125 Sec for instance, J Zourek, L’mterdiction de Vemploi de la force en droit 
international, 1974, 124 

130 Malanczuk, sec note 126, 30, K Hailbronncr, “Die Grenzen dts volkci- 
rechthchcn Gewaltverbots”, Reports DGVR 26 (1986), 49 (100), U 
Beyerhn, Die htimamtare Aktion zur Gewahrleistimg ernes Mmdeststan- 
dards in nicbt-mtemationalen Konfhkten, 1975, 66 

131 R B Lillich, “Humanitarian Intervention through the United Nations 
Towards the Development of Criteria”, ZaoRV 53 (1993), 557 (562 a 
se 9 )i J P Fonteyne, “The Customary Internanonal Law Doctrine of 
Humanitarian Intervention Its Current Validity under the UN-Cliar- 
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tins reason unilateral humanitarian interventions have to be considered as 
constituting a violation of Article 2 para 4 and hence illegal undercurrent 
international law 132 

2. Collective Humanitarian Intervention by the United Nations 

On the level of the United Nations, the legal question presented by 
collective intervention for humanitarian purposes is whether and under 
which circumstances violations of human rights may be considered to 
constitute a threat to the peace according to Article 39 There is an older, 
restrictive mterpierati on of Article 39 which views the provision closely 
interrelated with the prohibition of use of force in Article 2 para 4, the 
prohibition of intervention into internal affairs and with the right to 
individual and collective self-defence in Article 51 This interpretauon 
comes to the conclusion that only military force with massive cross-border 
effects can meet the req uiremen t of " threa t to the peace" 133 It is also argued 
that the term had to be seen in connection with preventing or stopping 
military hostilities or genocide, otherwise everything could be said to serve 
the maintenance or restoration of peace 13 * 

According to most authors, by contrast, the Security Council possesses 
a large margin of appreciation as far as the conditions laid down in Article 
39 are concerned 135 Following the recent practice 136 of the Council in 
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ter', Cal WInli LJ 4 (1974), 203 (235), W D Verwcy, Humanitarian 
Intervention", in A Cassese (ed ), The Current Regulation of the Use oj 
Force, 1986, 57 (74 et seq ), Paucr, see note 116, 197 ctscq 
Schachter, see note 128, 123 et seq , T Farer, “Human Right m Laws 
Empire The Jurisprudence of War", AJIL 85 (1991), 117(126), aa 
czuk, sec note 126, 26 et seq , Bcyerlm, see note 130, 64 et seq 
I Amtz, Der BcgnffdcrFnedenshedrobimg m derSatzung der VertmUn 
Nation™, 1975, 64 et seq , for further references sec Pauer, see note 116, 

B 2 Gracfrathf "Iraqi Reparations and the Security Council", ZaoRVSS 

I 5 A Frowein,"On Article 39», 605 et seq , Mn 1 6 et seq m Simma, see 
^ ,c h Kelsen The Law of the United Nations, 1950, 727 et seq , 
Higgins, The Development of International Law through the Politico 

Orfansofthe Council and "Threats 

m Ae a pra« < " 1 wVcmarks on RemykaWeRecent Devcfcpments^in 
R-J Dupuy (ed ),LeDeveloppementdnroledu ConsaldeSecun , 
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Iraq 137 , Yugoslavia 138 , Somalia 139 , and Rwanda 1 40 there seems to be consent 
that massive internal use of force may fulfill the criterion of “threat to the 
peace” m cases where such use of force has cross-border effects, for 
instance where refugees flee to neighbouring countries 141 

A further step towards collective humanitarian intervention may be 
seen in the actions taken by the Security Council following the coup 
against President Aristide of Haiti in September 1991 142 . Jean-Bertrand 
Aristide took over the office as President of Haiti in February 1991 His 
government was overthrown only eight months later and President Aris- 
tide was forced to leave the country 143 The OAS reacted firstly by 
imposing a trade embargo 144 As already mennoned, the trade embargo 
was later made universally mandatory by the Security Council in 
S/RES/841 (1993) of 16 June 1993 at the request of the exile government 
set up by President Aristide 145 In July 1993 an agreement was reached 
between the new junta and President Aristide according to which Presi- 
dent Aristide would be allowed to return to the country and a government 
supported by a majority in Parliament would be reinstated 146 When the 
military government in Haiti did not implement these commitments the 
Security Council authorized member states of the United Nations in 
S/RES/ 940 (1994) of 31 July 1994 to “form a multinational force under 
unified command and control and, in this framework, to use all necessary 


137 S/RES/ 688 (1991) of 5 April 1991 

138 Even the first resolution in the Yugoslav crisis, S/RES/ 713 (1991) of 25 
September 1991, which was adopted before the declaration of inde- 
pendence by Croaua and Slovenia on 8 October 1991, qualifies the 
continuation of the situation as a threat to the peace because of its 
cross-border effects 

139 S/RES/ 794 (1992) of 3 December 1992 

140 S/RES/ 929 (1994) of 22 June 1994 

141 Frowetn, see note 135, Mn 19.R.B Lillich, “Humanitarian Intervention 
through the United Nations Towards the Development of Criteria”, 
ZaoRV 53 (1993), 557 et seq (574), Malanczuk, see note 126, 25 

142 R B Lillich, “The Role of the UN Security Council in Protecting Human 
Rights m Crisis Situations UN Humanitarian Intervention in the Post- 
Cold War World", TulJ Int’l & Comp L 3 (1995), 1 (9 et seq ) 

143 For details of the events in Haiti, see D E Acevedo, “The Haitian Crisis 
and the OAS response”, in LF Damrosch (ed ), Enforcing Restraint, 
1993, 119 et seq 

MRE/RES l/91and2/91,reprimcdinDoc A/47/975=S/26063of 12July 

145 Doc S/25958 of 16 July 1993 

146 Governors Island Agreement, Doc. A/47/975=S/26063 of 12 July 1993 

2 et seq ’ 
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" ,Mn ‘ to fac . ,, ' Ut . c dc P an “« from Haiti of the military leadership 

ZTeT? 1 WU 1 l ’| C G T‘ n0r ? Island A § rccmen t, the prompt return £f 
the legitimately elected President and the restoration of the legitimate 
authormes of the Government of Haiti [ ]- The situation ,n Ham was 
different from the collective interventions referred to above in so far as the 
cross-border consequences of the military coup were rather limited and 
the new military leaders managed to consolidate their power quickly A 
difference which is also visible in the wording of resolution 940 where the 
military government is refened to as “illegal de-facto regime” The mam 
reasons for the intervention therefore have to be seen in the senous 
violations of human rights committed by the new military rulers This 
motivation is evidenced in the text of Resolution 940 


“The Security Council, 

Giavcly concerned by the significant further deterioration of the hu- 
manitarian situation in Haiti, in particular the continuing escalation by 
the illegal de facto regime of systematic violations of civil liberties, the 
desperate plight of Hainan refugees and the recent expulsion of thestaff 
of the International Civilian Mission (MICIVIH), which was con- 
demned in Its Pi csidcntial statement of 12 July 1994 (S/PRST/1994/ 


ft is interesting to note that with the formula “civil liberties” instead of 
human rights * the Council not only mentions the basic rights of freedom 
of the human pcison, but also includes rights of participation in a demo- 
cratic society 147 Furthermore, S/RES/748 (1992) of 31 March 1992 con- 
cerning Libya may be i eferred to in this context In this resolution the term 
"threat to the peace” was intcipictcd in a particularly broad manner 148 
The Council applied under Chapter VII of the Charter non-military 
sanctions against Libya since the latter did not honour the obligations 
created in S/RES/731 (1992) of 21 January 1992 Therefore Libya was 
ordered to extiadite two of its nationals who were suspected of being 
involved in the terrorist bombing of Pan Am flight 103 over Lockerbie 
(Scotland) on 21 December 1988 149 In resolution 748 the Council deter- 
mines the threat to the peace created by the situation in the following way 


147 Rather critical towards such an extensive mterpretanon of the term 
“threat to the peace", M Glennon, “Sovereignty and Community after 
Haiti Rethinking the Collective Use of Force”, AJIL 89(1995), 70 et seq 

148 See Frowcin, sec note 135, Mn 19 

MS As to the factual background of the terrorist attack, see the introductory 
notcinK C Wcllens, Resolutions and Statements of the United Nations 
Security Council ( 1 946—1 992) — A TherttAtic Guide , 1993, 292 
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“Determining, in this context, that the failure by the Libyan Govern- 
ment to demonstrate by concrete actions its renunciation of terrorism 
and m particular its continued failure to respond fully and effectively 
to the requests m resolution 731 (1992) constitute a threat to interna- 
tional peace and security, [ ]” 

The legality of that resolution is still in dispute before the ICJ in two 
parallel proceedings instituted by Libya against the United States of 
America and against the United Kingdom, in which Libya asked the 
Court, inter alia, to state that it had fully complied with all its obligations 
arising out of the Montreal Convention for the Suppression of Unlawful 
Acts Against the Safety of Civil Aviation of 23 September 1971 15 °. Libya 
also asked for the consideration of interim measures m whtch the United 
States and the United Kingdom should have been ordered not to apply 
coercive measures against Libya Libya maintained that there was no thi eat 
to the peace and hence resolution 748, which had been adopted while the 
proceedings were pending, was in contravention to the provisions of the 
Charter 15 ' In its decision on interim measures the Court declined to 
consider such an order, arguing that there wa* prima facie a presumption 
that Security Council decisions were lawfully taken under the Charter 152 
While not deciding the question of the legality of the resolution, the 
decision may be seen as a tendency to accept the extensive interpretation 
of Article 39 155 which is prevailing, not only m the cited practice of the 
Council, but also largely accepted in literature 154 


150 ILM 10 (1971), 1151 etseq 

151 ICJ Reports 1992, 114 etseq (126),para39 

152 Ibid , para 41 et seq 

155 T Franck, "The "Powers of Appreciation" Who is the Ultimate Guard- 
ian of UN Legality’*, AJ1L 86 (1992), 519 (521 etseq ) 

154 J A Frowem, "On Article 39", 605 et seq , Mn 19, in Simma, see note 
25, J Delbruck," A Fresh Look at Humanitarian Intervention Under tin. 
Authority of the United Nanons”, Ind L J 67 (1992), 887 (899), J 
Delbruck, “A More Effective International Law ora New “World Law” 2 
— Some Aspects of the Development of International Law in a Changing 
International System”, Ind L J 68 (1993), 705 (711), A Roberts, “Hu- 
manitarian war Military Intervention and Human Rights”, Int'l Aff 69 
(1993), 429 (444 etseq ),P Malanczuk, Humanitarian Intervention, 1 993, 
25, K -K Pease/D P Forsythe, "Humanitarian Intervention and Inter- 
national Law”, Austrian J Publ Ini Law 45 (1993), 1 (11 et seq ), D P 
Forsythe/K -K Pease, “Human nghts, Humanitarian Intervention and 
World Politics”, HRQ 15 (1993), 290 (308), M R Hutchinson, "Restor- 
ing Hope. U N Security Council Resolutions for Somalia and an Ex- 
panded Doctrine of Humanitarian Intervention”, Harv Int'l L J 34 
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Interestingly, in the context of collective humanitarian interventions by 
the United Nations only few authors raise the argument of danger of abuse 
which is frequently referred to in respect of unilateral humanitarian 
intervention 155 The reason may be seen in the procedural requirements 
for decisions by the Security Council For a collective humanitarian 
intervention by the United Nations unanimity of the permanent members 
and a majority in the Council are required Thtscollcctrvedecision-making 
is obviously viewed as presenting a procedural guarantee against abusive 
interventions by the United Nations Recent developments are largely 
seen as establishing a right to collective humanitarian intervention through 
the United Nations 154 

3. Collective Humanitarian Intervention by Regional Organizations 

The practical possibilities of protecting human rights by regional interven- 
tions arc evidenced by the ECOWAS action in Liberia, which was offi- 
cially justified by massive violations of human rights which had occurred 
because of the particularly atrocious civil war in the country 157 The idea 
of setting up a regional intervention force (African Crisis Response Force) 
to cope with the desperate situation of refugees in the Great Lakes Re- 
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(1993), 624 (636 ct seq ), O Corten/P Klein, "L'autonsauon de recounr 

alaforccadesfinshumanitaires droird’ingercnceouretourausources , 

LJ1L 4 (1 993), 506(531) . w| 

But see L F Damrosch, “Commentary on Collective Military Interven 
non to Enforce Human Rights", in L FDamroscb/ D Scheffer (eds ), 
Law and Force in the New International Order , 1991, 215 (22 ) ^ 

R B Lilhch, “Humanitarian Intervention through the United Nations , 
TaoRV 53 (1993), 557 ct seq (574), D Eisner, 'Humamtanan Interven- 
tion in the Post-Cold War Era", B Vlnt’lLJ U M 195 T 
Marauhn, “Humamtar motivierte militansche Aktionen Humanitare 
Volkerrecbt - Informationsschnften, 1993, 20 (21), see ®**° " 9 ' 

wood “GibteseinRcchtaufhumamtare Intervention ', LA 4 l 1 
er sea W Kuhne, “Volkerrcehr und Fnedenssicberung in einer turbu- 

lcnten Welt Erne analyt.sche Zusamenfassung der Gnindproblemeund 

Entwtcklungsperspektiven", in W Kuhne (ed ), Blanbelme m ewe 
btdenten Wcltf 1993, 17 ct seq, with some doubts Mjnczuk, see 
126, 30, H Freudcnschufi, “The Changing Rote of theVJi Se^nV 
Council Trends and Perspectives", in Kuhne, see above, 151 (157 q 

D w“pman, “Enforcing the Peace ECOWAS and the Liberian , Civd 
War”, in L F Damrosch (ed ), Enforcing Restraint, 1993, 157 ( 
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g,on 158 may also be seen as a regional approach to humanitarian interven- 
tion Furthermore, the OAS indicated the possibility of regional humani- 
tarian interventions in its Santiago Commitment to Democracy and the 
Renewal of the Inrer-Amencan System 159 Under the law of the Charter 
of the United Nations the question has to be answered whether regional 
humanitarian intervention would constitute "enforcement action” under 
Article 53 and hence requires Security Council authorization. 

First of all, one has to focus on the legality of collective humanitarian 
intervention through the United Nauons. The analysis in the previous 
section has shown that humanitarian action by the United Nations is based 
on Chapter VII of the Charter This legal basis implies that it is the decision 
under Chapter VII which justifies the collective humanitarian action with 
respect to the prohibition of the use of force in Article 2 para 4 The 
interpretation of the term "enforcement action” in Article 53 resulted in 
the conclusion that the possible violation of Article 2 para 4, must be 
considered as the decisive criterion to qualify regional action as “enforce- 
ment acnon” Hence, all regional measures which need a justification with 
respect to the prohibition of the use of force must be authorized by the 
Council 140 This interpretation of Article 53 leads to the conclusion that a 
humanitarian intervention by a regional organization is only possible 
under the condition that it is authorized by the Council under Article 53 

However, the delayed decision on a multinational force for humanitar- 
ian purposes in the Great Lakes Region and Eastern Zaire 141 revealed that 
in cases of urgent need alternative mechanisms are necessary to provide 
for rapid reaction Therefore, the question may be asked whether some of 


158 Africa Confidential 37 (1996), 8 

158 This is most explicitly expressed in resolution AG/RES 1080 (XXI-2/91 ) 
of 5 June 1991 "1. Instruir al Sccrctano General que solicite la convoca- 
tion inmediata del Consejo Permanente en caso de que produzcan hechos 
que occasionen una interruption abrupta o irregular del proceso politico 
mstitucionai democratico o del legftimo ejercicio del poder por un go- 
bicmo democraticamente elccto cn cualquiera de los Estados miembros 
dc la Organization para, cn el marco de la Carta, exammar la situacion, 
decidir y convocaruna reunion ad hoc de ministros de relaciones cxtcri- 
ores, o un periodo extraordinano de sesiones de la Asamblea General, 
todo cllo dc un plazo dc 10 dias 

2 Exprcsar que la rcuntSn ad hoc de ministros de relaciones extenores o 
el periodo extraordinano de sesiones de la Asamblea General tenga por 
objeto analizar colectivamentc los hcchos y adopter las deasiones que sc 
esttme apropnadas, conforme a la Carta y al dereebo international " 
(Italics added by the author) 

140 See supra, p 141etseq 

141 S/RES/1080 (1996) of 15 November 1996 
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the arguments advanced by the proponents of a unilateral right to humani- 
tarian intervention may be applied ro justify collective humanitarian 
interventions by regional organizations One of the arguments for the 
legality of unilateral humanitarian intervention was that the collective 
system of the Charter might not work properly and alternative solutions 
for such failure were necessary 142 The main reason why this argument was 
considered inconclusive was that Chapter VII of the Charter originally 
was not designed to ensure international protection of human rights 
However, the Council has used Chapter VII for collective humanitarian 
intervention in recent years and one might ask whether this practice also 
allows for new arguments in case of inaction by the Council 

If the Security Council is competent to intervene under Chapter VII 
against violations of human rights, the question arises what the law is if 
the Council is unable to act because it is blocked by a veto Is the answer 
then that no action against massive violation of human rights is lawfully 
possible’ The question may seem somewhat theoretical in a situation 
where the Council is generally operating reasonably well But the hesita- 
tions on the American side against intervening in the Great Lakes Region 
and the delay caused by these hesitations show that the question is of 
practical relevance Furthermore, it is not self-evident that China and 
Russia keep their positive or at least neutral position as to humanitarian 
interventions through the United Nations In the Haitian case China 
abstained from the vote but gave a statement which was very critical of 
collective use of force 163 In fact, the statement could easily have been used 
to explain a veto The Chinese veto in January 1997 when the Council 
decided on an observer mission for Guatemala further underlines this 
observation 161 
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163 
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c the reference in note 12 1 , , , , 

lowevcr, we cannot agree to the provision in the draft resolution betore 
concerning the authorization for Member States to adopt mandatory 
:ans under Chapter VII of the United Nations Charter to resolve the 
oblem of Haiti As always, China advocates a peaceful solution to any 
xmacional disputes or conflicts through patient negotiations Uima 
ics not agree with the adoption of any means of solution based on the 
“rt to pressure at will or even use of force [ ] the pract.cc of the 
juncil's authorizing certain Member States to use force is even nmre 
concerting because this would obviously create a dangerous prece 
, nr r 1" Doc S/PV3413 of 31 July 1994,10 

" JL reference m Press Release SC 6314 of 20 January 1997, which was 
;U ed when the Council finally decided to establish the mission wi 
RES/1094 (1997) of 20 January 1997 
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Professor Reisman starts his argument on the premise that the collective 
mechanism established m Chapter VII of the Charter and the prohibition 
of the use of force are closely interrelated. According to him, the membei 
states of the United Nations only accepted the ban on the use of force 
under the condition that the collective system was working 165 This argu- 
ment faces the objection that the delegates m San Francisco saw the 
problem and included the right to individual and collective self-defence 
into the Charter 166 The relationship between Article 2 para 4, Article 39 
to 42 and Article 51 may be described as follows The normal reaction to 
a threat to the peace would be a decision under the collective system under 
Chapter VII of the Charter In the absence of collective measuies, states 
may use self-help in accordance with Article 51. It is important to note, 
however, that the conditions of Article 51 are more difficult to meet than 
those of Article 39 A “threat to the peace” in the sense of Article 39 is 
possible without the use of military force, while the “armed attack” 
necessary under Article 51 requires the cross-border use of military 
force 167 In its Nicaragua decision the ICJ even came to the conclusion that 
not all measures prohibited as use of force under Article 2 para 4 could be 
qualified as armed attack m the sense of Article 51 168 It follows from tins 
analysis that the right to individual and collective self-defence has to be 
understood as a last resort in case of emergency created by Security 
Council inactivity 

This character of Article 51 is important with respect to the recent 
Security Council applications of Chapter VII to situations of humanitarian 
emergencies When the Charter was framed in 1945 Chapter VII was 
viewed as allowing for collective measures in classical international con- 
flicts Hence, the emergency solution of Article 51 was only designed to 
meet such situations With the wording “armed attack” it requires a 
military cross-border activity of some intensity 165 The situation of a 


165 M Reisman, “Coercion and Self-determination Construing Charter Ar- 
ticle 2 (4)”, AJ1L 78 (1984), 642 et seq (643) 

166 See the references m note 122 

167 A Randelahofer, “On Article 51 ”,661 etseq ,Mn 16, m Stmma, see note 
25 

168 "TJ, e Court sees no reason to deny that, in customary law, the prohibition 
of armed attacks may apply to the sending by a State of armed bands to 
the territory of another State, if such an operation, because of its scale and 
effects, would have been classified as an armed attack rather than as a mere 
frontier incident had it been earned out by regular armed forces ” Mili- 
tary and Paramilitary Activities in and against Nicaragua, ICJ Reports 
1986,14 etseq (103), para 195 

165 See the quotation from the Nicaragua-Judgmcnt above 
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humanitarian intervention, however, is characterized by the fact that 
massive violations of human rights, not necessarily with military cross- 
border effects, constitute the reason for intervening Sometimes a cross- 
border effect may be seen in refugee fluxes from one country to another, 
but these consequences do not amount to an "armed attack” The conclu- 
sion is that with respect to the protection of human rights under Chapter 
Vfl of the Charter no individual or collective emergency solution is 
envisaged in the Charter This lacuna is a result of the extensive practice of 
the Security Council under Chapter VII of the Charter With respect to 
Security Council inaction in case of humanitarian need we are today facing 
a situation comparable to that of the founding fathers of the Charter before 
they agreed on the i lghr to self-defence in Article 51 However, we are not 
framing the Charter but remain subject to its provisions and there is no 
provision similar to the right of self-defence which could be applied to 
humanitarian interventions Hence, the conclusion would be that no 
humanitarian action is possible if it is not decided on by the Security 
Council Nevertheless, the desperate need of the refugees m the Great 
Lakes Region in October 1 996 and the situations in Burundi and Rwanda 
m 1994 reveal that there is a necessity for alternative acuon Could it be 
possible to develop criteria with which a humanitarian intervention in case 
of an inactive Security Council might be justified > 

A first idea on how to fill the lacuna created by Security Council 
inaction might be to substitute the decision of the Security Council by a 
decision of the General Assemb ly This would mean applying the "Uniting 
for Peace” Resolution of the General Assembly 1711 to the problem of a 
blocked humanitarian intervention by the Council There are good reasons 
to argue that no enforcement action may be taken following a recommen- 
dation by the General Assembly under the Uniting for Peace Resolu- 
tion 171 But even apart from these doubts concerning the legality of such 


170 A/RES/377 (V) of 3 November 1950 

171 "Although the Uniting for Peace resolution enables the Assembly to act 
in situations in which Article 12 would ordinarily prohibit it, so as not 
to interfere with the Security Council’s handling of a situation under 
consideration by the Council, the Assembly under that resolution can 
only take the types of actions that are within its normal competence If 
the Security Council fails for any reason to take any acuon that is within 
its special competence, the Assembly cannot subsume itself — even by 
adopting a resolution that could be interpreted as granung itself such 
powers ’ P Szacs, “Centralized and Decentralized Law Enforcement 
The Security Council and the General Assembly Acting under Chapters 
VII and VIII”, m J Delbruck (cd ), AUlocation of Law Enforcement 
Authority m the International System Proceedings of an International 
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course of action, it seems obvious from a political point of view that 
General Assembly decisions are far too difficult to reach and the process 
would undoubtedly be too slow to be considered as an effective emergency 
solution An alternative might be to consider legional organizations as 
emergency actors 172 

Another possibility might be to take up the idea which may be found 
behind Article 51 173 The nghc to self-defence is designed as an emergency 
solution m situations where the collective system docs not fulfill its 
peace-preserving or peace-restoring functions An analogous application 
of the emergency function of Article 51 would have to take into account 
the limited applicability of the provision As already pointed out, the 
possibilities of the Security Council under Chapter VII of the Charter aic 
much broader than the right to self-defence according to Article 51 The 
Charter requires states to accept a larger degree of illegal interference 
before reacting independently of the Secunty Council Self-help is limited 
to the minimum necessary to protect the integrity of the state This 
qualification of emergency action under Article 51 would have to be 
respected when developing an emergency solution for the protection of 
human rights in cases of Secunty Council inaction Hence a regional nglit 
to humanitanan intervention would have to face a number of restrictions 

Firstly, it would have to be restricted to situations m which the Security 
Council is unable to decide on a universal intervention This is the neces- 
sary consequence of the emergency character. Secondly, the conditions 
under which recourse to the emergency right could be possible would 
require qualified violations of human nghts, just as Article 51 requites a 
qualified violation of Article 2 para 4. This raises the question of criteria 


Symposium of the Kiel Institute of International Law, March 23 to 25 
7994, 1995, 17, 34 et seq , sec generally E Stein/RC Morrissey, “Uniting 
for Peace Resolution", m R Bernhardt (ed ), EPIL 5 (1983), 379 et seq 
(380), M Akcburst, “Enforcement Action by Regional Agencies, with 
Special Reference to the Organization of American States", BYIL 42 
(1967), 175 et seq (215) 

172 See in this respect J. Dclbruck, "Wirksamcres VSlkerrecht odcr neucs 
“Weltinncnrccht”’ Perspektiven der Volkcrrcchrsordnung in cmem nth 
wandelndcn internationalen System", in Kuhne, see note 156, 101 (26 ct 
seq) 

173 The following suggestion docs not mean applying Article 51 to the 
individuals or groups subject to human rights violations, but rather makes 
use of the function fulfilled by Article 51 within the system established 
by the Charter For an interesting argument on the basis of the rights to 
self-defence and self-help by the persons concerned, see Dochnng, sec 
note 117,562 etseq 
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for the qualified violations of human rights Such criteria could be devel- 
oped from the jurisprudence of the ICJ in the Barcelona-Traction Judg- 
ment, where the Court qualified “basic rights of the human person” as 
obligations erga o nines 174 The Court expressly mentioned in this context 
the prohibition of genocide and the prohibition of racial discrimination 
Apart from that, the question of which rights may be considered as the 
most basic human rights is difficult to answer The examples given by the 
ICJ stress the fact that the core rights of the human person form part of 
the erga omnes concept 175 , while civil liberties of democratic participation, 
which are also protected in international instruments, would not be in- 
cluded 175 Another area from which criteria could be adopted is the 
so-called 1503-procedure of the UN Commission on Human Rights 177 
ECOSOC invented this procedure for dealing with individual communi- 
cations concerning violations of human rights in Resolution 1503 
(XLVIII) of 27 May 1 970 The procedure provides for the establishment 
of a Working Group of the Sub-Commission, which meets for a maximum 
of ten days immediately before the sessions of the Sub-Commission Its 


m 


175 


176 


177 


"In particular, an essential distinction should be drawn between the 
obligations of a State towards the international community as a whole, 
and those arising vis-a-vis another State in the field of diplomatic protec- 
tion By their very nature the former are the concern of all States In view 

of the importance of the rights involved, all States can be held to have a 
legal interest in their protection, they are obligations erga omnes 
Such obligations derive, for example, in contemporary international law, 
from the outlawing of acts of aggression, and of genocide, also from the 
principles and rules concerning the basic rights of the human person, 
including protection from slavery and racial discrimination Some ot the 
corresponding rights of protection have entered into the body ot general 
international law (Reservations to the Convention on the Prevention and 
Punishment of the Crime of Genocide, ICJ Reports 1951, 15 (23)), others 
are conferred by international instruments of a universal or quasi-univer- 
sal character * Barcelona Traction, Light and Power Company, Limited, 
ICJ Repprts 1 970, 3 et sc q (32, paras 33 et seq ) 

As to the legal structure of erga omnes norms, see C AnnacKer, n 
Legal Regime of Erga Omnes Obligations in International Law .Am- 
man / PM Int Lav) 46 (1993/9*), 131 et seq 
See ] A Frowein, "Verpfhchtungen erga omnes im Volkerrecht w 
Durchsetzung”, m R Bernhardt et al (eds), Jo/feerrecbt ^Re^ 
nH ng - Internationale Genchtsbarkeit - Menscbenrecbte restichnjt 

fur Hermann Mosler, 1983,241 (2*4) ,ntcr- 

The 1 503 -procedure is also discussed w.th respect to horn amtanan in 

Mention in C Tomuschat/Gcwaltund GcwaltverbotalsBestimmungs 

faktoren der Weltordnung", EA 36 (1981), 325 (332 etseq ) 
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task is to determine which communications reveal “a consistent pattern of 
gross and reliably attested violations of human rights and fundamental 
freedoms” and to place them before the Sub-Commission The Sub-Com- 
mission has to determine which communications should be referred to the 
Commission on Human Rights ' 78 

A combination of the two cntena could allow to formulate conditions 
for a regional emergency intervention corresponding to the qualification 
of an “armed attack” in Article 51 A regional humanitarian intervention 
m case of Security Council inaction would then be possible if the human 
rights violations may be considered as a “consistent pattern of gross and 
reliably attested violations of basic rights of the human person" In 
contrast to the 1503-procedure a regional humanitarian intervention 
would involve the use of military force Against this background, and in 
view of the qualification in Article 51, a further criterion could be seen m 
the internal use of military force resulting in the violations of human rights 
The regional humanitarian intervention, therefore, would require that the 
above-mentioned consistent pattern of violations was due to massive use 
of organized military force resulting m numerous losses of human lives' 79 
If these criteria are applied to the recent interventions, a regional interven- 
tion would not have been possible m a situation comparable to the one in 
Haiti in 1991/1992 But they could have justified a regional intervention 
m a situation of genocidal character such as in Rwanda in 1994 

If regional humanitarian intervention was viewed as an emergency 
solution comparable to the right to individual and collective self-defence 
in Article 51, the question of structural inability to act in the Security 
Council would lose us importance The emphasis then shifts to the 
existence of an emergency situation In the same way as collective self-de- 
fence under Article 51 does not require a general paralysis of the Council 
as it occurred during the Cold War, regional humanitarian interventions 
would not require structural inability to act on the Council's part cithci 
The criteria just developed would simply correspond to the necessity of 
an “armed attack” in Article 51 If they are fulfilled regional action could 
be justified, such action would have to cease in analogous application of 
Arnclc 51 sentence 2 once the Council has taken the necessary mcasuies 


178 See C Tomuschat, “Human Rights, Petitions and Individual Com- 
plaints”, 619 et seq , (621), Mn 6, in R Wolfrum (ed ), United Nations 
Law, Policies and Practice, Vol 1, 1995, 619 (621), as to the effectiveness 
of the procedure see P Alston, “The Commission on Human Rights”, in 
P Alston (ed ), The United Nations and Human Rights, 1992, 126 (145 

« se q) 

See J N Moore, "The Control of Foreign Intervention in Internal 
Conflict”, Va J Int'l L 9 (1968/69), 205 (264) 
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A further argument for an emergency right of regional organizations in 
case of Security Council inaction may be seen in the procedural guarantees 
against abuse which arc ensured by means of the collective decision-mak- 
ing within the regional organization concerned The necessity to find the 
majority required in the founding treaty of the organization — m most 
cases unanimity is necessary 180 — reduces the danger of abusive interven- 
tions using humanitarian necessity as a pretext 181 

One should seriously take into account the possible counterargument 
that the collective procedure may reduce the danger of abuse but it may 
not eliminate it It is obvious that allowing for regional use of military 
force would create a dangerous loop-hole in the universal prohibition on 
the use of force On die other hand, it has to be seen that the question may 
not be solved by a clear cut answer What is required is a reasonable balance 
between the danger of abuse, which is inherent in any transfer of compe- 
tence, and the urgent need for action in situations where violations of 
human rights of genocidal character are taking place In striking this 
balance a number of factors may be taken into account Firstly, the 
character of an emergency solution implies that all other means of peaceful 
protection of human rights have to be exhausted before a regional organi- 
zation may resort to the use of force 182 Secondly, the intervention has to 
be kept strictly to the minimum necessary to ensure the safety of the 
population of the country concerned And thirdly, it should not be 
overlooked that abuse is also possible on the universal level of the Security 
Council of the United Nations. The discussions concerning the economic 
sanctions against Libya because of the failure to extradite the suspected 
terrorists demonstrate that even the Security Council maybe criticized for 
extensive action The danger of abuse can only be minimized, it cannot be 

banned completely , 

The consequence of a strict application of the prohibition of the use ot 
force would be that in case of Security Council inactivity no emergency 
solution would be possible This would leave the system of the Charter as 
it was originally established, but m some cases at a high humanitarian price 


180 


181 


182 


Article 6 para 2, of the League of Arab States (if the aggressorforms part 
of the League his vote is not counted), Article V WEU-Treaty, Arne e 
NATO-Treaty, Article 20 Inter-American Treaty on Reciprocal Assis- 
tance requires a 2/3-majonty , 

This argument is also admitted by those who argue against regional 

lective Security”, in Damrosch/ Scheffer, see note 155, 215 (221 J 
See in this respect R B Lillich, “Humanitarian Intervention through* 
United Nations Towards the Development of Criteria', ZeoRV 53 
(1993), 557 (562 ct seq ) 
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On a line between complete inaction on the one side and unilateral 
humanitarian intervention on the other, collective regional action under 
the conditions developed above would seem to present an alternative with 
some meats In any case, collective action is preferable to unilateral 
interventionism 


C. The Question of Control over Regional Action 

I. Control over Regional Peace-Keeping 

t. The Distinction between Classical Peace-Keeping and Robust 
Peace-Keeping 

In its original concept peace-keeping is designed to provide for neutral 
forces that were able to assist parties to a conflict m keeping a cease-fire to 
which they had previously consented 183 Peace-keeping basically takes 
place in two forms, either unarmed observers or armed military units aic 
deployed There is no express legal basis in the Charter for the estab- 
lishment of peace-keeping forces by the Security Council However, since 
a peace-keeping force requires consent by the parties, there is no doubt 
that it may not be established without the Council deciding under Chapter 
VII of the Charter if the parues consent to the force 1 * 4 

Some doubt has ansen as to the legal basis of peace-keeping forces in 
situations of civil strife The question became relevant for the first time 
dunng the Congo crisis While the Operation des NationsUmes au Congo 
(ONUC) onginally was stationed in the rebel province of Katanga with 
the consent of the local government, the enlargement of ONUC’s man- 
date 185 led to increasing fighting between the peace-keeping force and local 
military units The United Nauons invoked a right to “active self-defence” 
which was characterized by military acuon against anyone trying to dis- 


183 M Bothc, “Peace-keeping", 565 etseq Mn 58 et seq, in Simma, see note 
25, sec also M Gouldmg, “The Evolution of United Nations Peacekeep- 
ing”, IntAff 69 (1993), 451 (453 et seq ) 

184 Bothe, see above, Mn 68 et seq 
IS5 “The Security Council [ ], 

1 urges that the United Nations take immediately all appropnatc meas- 
ures to prevent the occurrence of civil war in Congo, including arrange- 
ments for cease-fires, the halting of all military operations, the prevention 
of clashes, and the use of force, if necessary in the last resort [ ]“, 
S/RES/161 (1961) of 21 February 1961 
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turb the force in achieving its mandate 186 It was conceived as a right to 
defend the mandate and thusitcreatcdagreyzonebetwcenpcacc-kecping 
and peace-enforcement 187 The model of active self-defence was also ap- 
plied in Somalia and Bosma-Herzegovina where Chapter VII mandates 
were given to peace-keeping forces which were already in place 188 These 
mandates included the use of force, if necessary, to protect the civilian 
population In the UNPROFOR case the mandate included the use of 
force to protect the "safe areas" established by S/RES/824 (1 993) of 6 May 
1993 In Somalia UNOSOM was given the mandate to “assume respon- 
sibility for the consolidation, expansion and maintenance of a secure 
environment throughout Somalia” 188 Both mandates conflict with the 
original concept of peace-keeping forces according to which consent of 
the parties is the basis of their mission 190 Since the original concept only 
includes use of military force in self-defence 191 , peace-keeping forces are 
not equipped with the weapons necessary for enforcement action With 
the Chapter VII mandate requiring action against the Bosnian Serbs, 
UNPROFOR became in turn the target of Bosnian Serb military activities 
This resulted in a number of blue-helmets being held hostages at important 
military points and under humiliating circumstances in May and June 
1 995 192 Since a number of these hostages were nanonals of NATO-cOun- 
tnes, NATO air-strikes, which would have been possible under S/RES/ 
836 (1993) of 4 June 1993, were not used m order to save the lives of the 
hostages Thus the attempt to introduce a “robust” peace-keeping pre- 
vented effective enforcement action This negative political record of 
UNPROFOR is a confirmation of an analysis previously given by the 


186 

187 


188 


189 

ISO 


191 

192 


As to the definition of “active self-defence” sec Botbc, see note 183, Mn 

See the criticism by O Schachter, "Authorized Uses of Force by the 
United Nations and Regional Organizations", in L F Damrosch/ D 
Scheffer, (eds ), Law and Force in the New International Order, 1991, 65 


/RES/814 (1993) of 26 March 1993, para 14, and S/RES/837 (1993) of 
June 1893, para 5, concerning UNOSOM and S/RES/836 (1993) of 4 
une 1993, para 9 concerning UNPROFOR 
/RES/814 (1993) of 26 March 1993, para 14 

ee generally Bothe, see note 1 S3, Mn 58et seq , E Suy, UmtedNanons 
’eace-Keeping System”, in R Bernhardt (ed ),EPIL 4 (1982), 258 ctseq 

l 6 s!ekraann, National Contingents m United Nations Pcace-Keepmg 

lenort of the Secretary-General pursuant to S/RES/ 982 (1995) of 31 
Vlareh 1995 and S/RES/987 (1995) of 19 April 1995, Doc S/1995/444 o 
(0 May 1995, paras 6, 55, 58, 59 and 62 
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Secretary-General in his 1995 Addendum to "An Agenda for Peace” 193 
In this Addendum the Secretary-General criticizes the idea of enforcement 
mandates for peace-keeping forces He argues that the “logic of peace- 
keeping flows from political and military premises that are quite distinct 
from those of enforcement” 194 Therefore peace-keeping and peace-en- 
forcement should be treated as distinct concepts 193 

The conclusions drawn by the Secretary-General are compelling fiom 
a political point of view Avoiding the tendency to disguise enforcement 
action as peace-keeping brings peace-keeping back to its consensual basis 
and it allows enforcement action to be perceived as what it really is It also 
avoids the United Nations being drawn into enforcement operations 
without being sufficiently equipped From a legal point of view, the limits 
of the power of a government to invite foreign troops may also be referred 
to If there is only the consent by the government to establish a peace- 
keeping force the legal issue arising is very much the same as the question 
of whether a government may invite foreign military forces foi its support 
This has been answered above in the negative for situations in which the 
government may not be seen to represent the whole country anymore 
because of lost authority 194 The same argument applies for unilateral 
consent to peace-keeping by the government in situations of civil war In 
such situation the consent of the rebel faction or factions is necessary to 
establish a peace-keeping force m the traditional sense 197 

2 Consequences for the Application of Article 53 Para.I to Regional 
Peace-Keeping Missions 

Some authors argue that regional peace-keeping generally requires Secu- 
rity Council authorization under Article 53 This would imply a compre- 
hensive control of the Security Council over regional peace-keeping The 
mam argument for including regional peace-keeping m the term “enforce- 
ment action” mentioned in Article 53 is that any use of military force 
creates a danger of enforcement According to these authors, the possible 
escalation which is inherent in the sending of troops, made it neccssaiy 
that regional peace-keeping be authorized by the Security Council Bear- 


1,3 Doc A/47/277=S/2411 1 of 17 June 1992 

194 Doc A/50/60=S/l 995/1 of 3 January 1995, para 35 

195 Doc A/50/60=S/l 995/1 of 3 January 1995, para 33 et seq 

194 See supra, p 149 et seq 

197 See M Bothe, Streitkrafte intemationaler Organisational, 1968, 122 u 
seq , arguing that in civil wars the consent of facnons with consolidated 
control over part of the territory was necessary to render an intervening 
force a peace-keeping force 
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mg in mind the experiences of the United Nations ''peace-keeping" forces 
in Soma ha and Bosma-Herzegovina it is indeed important to stress the 
potential danger that goes along with military involvement, especially m 
internal conflicts Nevertheless, the principle “volenti non fit iniuna” 
remains applicable in this context For classical regional peace-keeping 
missions which are carried out with the consent of the parties a Security 
Council authorization, therefore, is not necessary Measures to which all 
parties consented lack the character of enforcement This interpretation is 
supported by a number of regional peace-keeping missions which were 
carried out without Security Council authorization 151 Furthermore the 
CSCE in its Helsinki Document of 1992 “The Challenges of Charge” 
considered peace-keeping not to constitute enforcement action 155 The 
CSCE/OSCE carries out several observer missions in Eastern Europe 
without Security Council authorization 200 

If traditional peace-keeping docs not constitute enforcement action in 
the sense of Article 53 one may raise the question whether this conclusion 
also applies to regional “robust peace-keeping" Does the enforcement 
character which may be seen in the lack of consent by at least one of the 
parties to the civil war render such operations “enforcement action" 2 Up 
to now “robust pcace-kecping“ has been limited to civil wars In that 
particular context “robust pcace-kcepmg" is linked with the question of 
the legality of invitations by the government Where the government may 
lawfully invite foreign forces to combat internal rebellion the consent by 
the government deprives the action of its enforcement character and hence 
in such a situation no authorization by the Security Council is required 
For those situations m which the consent by the government cannot 
justify the regional military measures because the government lacks effec- 
tive control the question of “enforcement action” arises The “robust 
peace-keeping” missions established by the United Nations were under- 


,5S Reference may be made to the Arab League Security Forces m Kuwait 
(for details see H A Hassouna, The League of Arab States and Regional 
Disputes, 1975, 102 ct seq and Doc A/37/536 of 25 October 1982, 20), 
the Arab Security Force in Lebanon (for details see I Pogany, “The Arab 
League and Regional Peacekeeping", NfLR 34 (1987), 54 (61 et seq )), 
and the OAU force in Chad (for details see, G J Naldi, "Peace-keeping 
attempts by the Organization of African Unity”, JCLQ 34 (1985), 593 
(593)) 

159 Helsinki Decisions, paragraph III 22 and 23, reprinted in A Bloed (ed ), 
The Challenges of Change The Helsinki Summit of the CSCE and its 
Aftermath, 1994, 385 (400) 

200 See G Scheltema, “CSCE Peacekeeping Operations”, in Bloed, above, 
23,(41 et seq ) 
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taken with a Chapter VII mandate 201 Even the new humanitarian mission 
to Eastern Zaire, the task of which is to facilitate the immediate return of 
humanitarian organizations to the region, is authorized under Chapter VII 
of the Charter 202 This qualification of the use of military force by the 
Council is indicative for the application of Article 53 para. 1, to such 
measures If the Council considers it necessary to decide under Chapter 
VII in order to adopt a United Nations “robust peace-keeping" mandate 
then regional “robust peace-keeping" has to be qualified as enforcement 
action under Article 53 para. 1, and hence requires Security Council 
authorization 

This conclusion is of particular relevance for the new Statute on Col- 
lective Peace-keeping Forces in the Commonwealth of Independent 
States, which was adopted on 19 January 1996 203 The previous 1992 
Peacekeeping Agreement 204 stressed the necessity of consent by all con- 
flicting parties and required the adoption of a cease-fire agreement as well 
as the cessation of hostilities before the arrival of the peace-keeping force 
However, apart from excluding participation in “combat action” the 1 992 
Agreement did not address the question of under which circumstances CIS 
peace-keeping forces may use their weapons In this respect the new 1 996 
Statute contains the following interesting provision 

“28 'When performing their functions, the personnel of the Collective 
Peace-keeping Forces shall, by way of exception, have the right to use 
weapons 

—To ensure their security and protection against any endangerment of 
their life and health in exercise of their inalienable right to self-defence, 

- In the event of attempts to prevent them by force from carrying out 
the functions entrusted to them, 

- To repel an overt armed attack by groups or bands of terrorists or 
saboteurs, and also in order to arrest them, 

-To protect the civilian population from violent endangerment of their 


201 For Somalia S/RES/814 (1993) of 26 March 1993, for Yugoslavia S/RES/ 
807 (1993) of 19 February 1993 was already adopted under Chapter VII 
of the Charter, the creauon of the “safe areas” in S/RES/824 (1993) of 6 
May 1993 and their protection by use of military force in S/RES/836 
(1993) of 4 June 1993 were also decided under Chapter VII of the Charter 

202 S/RES/1080 (1996) of 15 November 1996 

205 ILM 35(1 996), 783 et seq , Kazakstan, Turkmenistan and the Ukraine are 
not parties to that Statute 

204 The Agreement is reproduced in a non-official English translation in 
International Peacekeeping 1 (1994), 23 et seq 
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life and health Weapons may also be used to give an alarm signal or call 

for assistance” 

In allowing the use of foice for the protection of the civilian population 
and in order to repel attempts to prevent the peace-keeping force from 
carrying out its mandate the Statute corresponds to the concept of “robust 
peace-keeping" applied by the United Nations m Somalia and Bosnia and 
Herzegovina The quoted provision of the 1 996 CIS Statute must therefore 
be viewed as envisaging “robust peace-keeping” by CIS forces According 
to the conclusions drawn above the CIS needs a Security Council authori- 
zation under Article 53 for this kind of peace-keeping 

In paia 3 the CIS Statute on peace-keeping forces mentions itself the 
possibility of taking action under an authorization by the Security Coun- 
cil However, it does not specify under which circumstances the CIS would 
seek such an authorization The CIS Statute could be brought in line with 
the requirements of the Chatter if para 3 was interpreted as foreseeing 
Security Council authorizations for peace-keeping measures which go 
beyond the tiaditional concept of peace-keeping and imply the use of 
armed force in situations other than self-defence Hence, the reference to 
Security Council authorization in para 3 of the CIS Peace-keeping Statute 
should be inteipretcd as envisaging such authorization for "robust peace- 
keeping” by CIS forces 


II. Control over Regional Military Enforcement Action 

Military action by regional organizations is envisaged with two alterna- 
tives in Article 53 The Secunty Council may utilize regional organiza- 
tions for enforcement action under its authority (Article 53 para 1, clause 
1 ) or it may authorise regional enforcement action according to Article 53 
para 1 clause 2 first pait The two alternatives lead to the same result, 
namely that military action is taken by a regional organization But they 
differ with respect to the political initiative While with the first alternative 
the Secunty Council initiates the action and the regional organizauon 
merely constitutes an executive organ, with the second alternauve political 
initiative and execution remain with the regional organization The Secu- 
nty Council’s role is reduced to the authorization of the action It should 
be noted, however, that this theoretically clear distinction may lose its 
preciseness in practice The Security Council may require certain changes 
in the concept proposed by the regional organization before the authori- 
zation is given Furtheimore, it is quite probable that some states are 
members both of the Secunty Council and of the regional organization 
concerned This leads to early coordination m and with the Council 
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Security Council control over regional enforcement action is guaran- 
teed with both alternatives With the first one, the action is taken under 
the authonty of the Council which implies its control With the second 
alternative, the control is exercised through the authorization In this 
respect one may ask how the authorization has to be given Need it be 
explicit and poor to the enforcement action or may the Security Council 
authorize regional enforcement action implicitly and/or ex post 5 

1. Prior and Explicit Authorization 

The Charter envisages prior and explicit authorization as a rule 205 Under 
the aspect of Security Council control over regional action a prior and 
explicit authorization would constitute the most effective way of ensuring 
such control The regional organization would present its concept to the 
Security Council and receive the authorization before using military force 
The wording of Article 53, however, seems to be indifferent as to the form 
of the authorization 206 The wording “authorization” does not exclude at 
fust sight that an authorization be given ex-post or implicitly Are theie 
other reasons why the authorization should be given explicitly and prior 
to the action 2 Viewed from the purpose of the requirement for an authori- 
zation, it must be asked whether an implicit or ex-post authorization cou Id 
ensure Security Council control over regional action For both, implicit 
and ex-post authorizations there is little state practice 

2 Authorization Ex-Post 

The issue of ex post authorizations arose in the 1960s when the Secuuty 
Council dealt with OAS sanctions against the Dominican Republic The 
OAS had decided to break off diplomatic relations with the Dominican 
Republic and to impose economic sanctions on the country 207 Following 
this decision the Soviet Union presented a draft resolution in the Security 
Council which had the following wording 


205 J A Frowcin, Das Verbaltnis zwischcn den Vcrcmtcn Natsonen und 
Regionalorgamsationen bet der Fncdensstcherimg und Fnedenserbal- 
tung, 1996, 17 

206 A Verdross, Volkcrrecht, 5th edition, 1964, 654 

207 Final Act of the Sixth Meeting of Consultation of Ministers of Foreign 
Affairs of 21 August 1960, Resolution 1, OAS Official Records, OUA/ 
SerC/II 6 , see also the report according to Article 54 of the Charter in 
Doc S/4476 of 1 September 1960 
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“The Security Council, 

Being guided by Article 53 of the Charter of the United Nations, 
Approves the said resolution of the Meeting of Consultation of Minis- 
ters of Foreign Affairs of the American States, dated 20 August 1960 

i r 

When interpreting these developments it should be kept in mind that the 
main concern of the Soviet Union was to create a precedent with respect 
to the necessity of authorizing non-military sanctions 308 Since the other 
members of the Council wanted to avoid such a precedent, the Council 
did not adopt the Soviet draft but decided only to take note of the 
measures 209 The draft resolution shows that the Soviet Union and Po- 
land 210 , for whatever political reasons, considered ex-post authorizations 
to be possible under Article 53 It should also be noted that the Soviet draft 
was not rejected because it gave an ex-post authorization but only because 
the other members did not want non-military sanctions to be qualified as 
enforcement action requiring authonzation under Article 53 211 . 

The mam argument advanced against ex-post authorizations is that the 
Security Council would lose control over regional actions The Council 
would be faced with faits accomphs 212 and regional organizations would 
start enforcement action hoping for approval by the Council 213 This could 
lead to increased regional military actions without Security Council con- 


208 See supra 

208 S/RES/156 (1960) of 9 September 1960 "The Security Council, Having 
received the report from the Secretary General of the Organization of 
American States transmitting the Final Act of the Sixth meeting of 
Consultation of Ministers of Foreign Affairs of the American Republics, 
takes note of that report and especially of resolution I approved at the 
aforesaid Meeting, whereby agreement was reached on the application ol 
measures regarding the Dominican Republic ” The resolution wasadopt- 
cd by nine votes to none with two abstenti ons (Soviet Union and Poland) 
2I< > See the debates preceding the resolution, SCOR, 894th Mtg of9Septem- 

ber 1960, 6 et seq , , . 

21 1 The French delegate, however, argued that the authorizauon had to oc 
given in advance (SCOR 1 5th Year 893rd Mtg of 8 September 1960, 15). 
But even this statement may be seen as part of the Western States inter 
not to include non-military sanctions into the scope of Article » 

212 L Henkin, "International Law and the Behaviour of Nations » 

213 

214 


M^ Akehurs^ “Enforcement Action by Rcponal Agena« wj* Special 
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trol Hence, ex-post authorization could not be accepted under Article 53 
Are these reasons really convincing? 

In looking for an answer one has to bear m mind the function of an 
authorization under Article 53 Its mam task certainly is to ensure Security 
Council control over regional military action As already mentioned the 
authorization forms part of the system of the Charter which concentrates 
the decision on lawful use of force within the Security Council An 
authonzauon is necessary to ensure that it is the Security Council, which 
— leaving apart the right to self-defence under Article 51 — decides on 
the legality of using military force Nevertheless, the interpretation of 
Arncle 53 has also to consider that the control by authorization is rather 
limited In fact the necessity of an authorization cannot prevent the actual 
use of military force without such an authorization This consideration 
reveals that Article 53 is the procedural solution of a problem to which 
material criteria are difficult to formulate and to enforce In other words, 
smee states may not easily be bound to certain criteria under which the 
use of force may be considered lawful, the Charter requires a Secunty 
Council authorization m order to legalize the use of force The Charter 
thus vests the power to authorize use of force m the Security Council and 
in doing so it avoids the necessity to define lawful use of force in an abstract 
manner Instead, it is up to the Security Council to decide on a case by case 
basis on the legality of the use of military force It is hard to see why this 
function of the authorization should not be fulfilled in an ex-post authori- 
zation Without approval the regional use of military force would remain 
illegal from the beginning Hence the Security Council would still main- 
tain the decision on the lawfulness of use of force 

Furthermore, in case of an approval by the Secunty Council it seems 
hard to imagine that such a decision of the Council should remain without 
legal consequences Surely the Council itself would be estopped from 
invoking the illegality of the use of force 21,4 . Even if the matter was brought 
before the ICJ it does not seem possible that the latter would be able to 
decide on the legality of the use of force in question without taking into 
account the fact that the Security Council gave its approval 215 

Nevertheless, the argument of a danger of increased regional interven- 
tionism should be senously taken into account It cannot be neglected that 
the possibility of an ex post authorization might be a motivation to act 
first and ask later for an approval A second function of the authorization 


214 J A Frowem, “Zwangsmafinahmen von Rcgionalorganisanonen’’, in U 
Beyerlm et al (eds ), Recht ztoueben Umbmch ttnd Bewahnmg , Fcst- 
schrtftfur Rudolf Bernhardt, 1 995, 57 (65) 

2,5 Frowein, see note 205, 20 
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might, therefore, be seen in helping to reduce the number of military 
interventions Without prior Security Council consent their illegality 
would be manifest However, the deterring effect of the consequences of 
intervention without authorization is already put into question by the 
number of regional interventions during the Cold War, none ofwhich was 
authorized by the Council. But more important is to keep in mind that the 
emphasis which has been put into that argument was largely due to the 
specific danger of outside interventions into internal conflicts during the 
Cold War It has already been pointed out that the political circumstances 
of civil wars have changed considerably Of course it is still necessary to 
ensure Security Council control over regional use of military force But 
the emphasis has been moving from containing super-power dominated 
regional hyperactivity to opening possibilities for a controlled but rapid 
redress for the devastating consequences of civil wars on the civilian 
population 

The way in which the Security Council dealt with the Libenan crisis 
may illustrate the practical advantages of ex-post authonzauons As al- 
ready described, the Liberian civil war started at the end of the year 1989 
and by July 1990 President Doe had lost conti ol over the country except 
far a small part of Monrovia including the presidential palace 216 
ECOWAS accepted Picsident Doe’s request for an "ECOWAS peace- 
keeping foice” and sent a Cease-Fire Monitoring Group (ECOMOG) 
One of the rebel groups, the National Patriotic Front of Liberia (NPFL), 
which controlled most parts of the country including Monrovia, did not 
accept ECOMOG as impartial and “declared war” on the force 217 It was 
only after several weeks of fighting that ECOMOG gained control over 
Monrovia 218 

The Security Council did not immediately react to the sending of 
ECOMOG The first reaction is a statement by the President of the 
Council dated 22 Januaiy 199I 21 ’ in which the members of the Council 
"commend the efforts made by the ECOWAS heads of State and Govern- 
ment to promote peace and normalcy in Liberia” A second statement, 
quite similar in wording, is dated 7 May 1992 220 These statements have 
been read a? falling within the Council’s power of appreciation to deter- 
mine whether or not an authorization is necessary 221 It is argued that the 


216 For details of the developments see G Nolte, "Restoring Peace by 
Regional Action”, ZaoRV 53 (1993), 603 et seq 

21 7 Nolte, see above, 603 (608) 

218 Ibid , 608 et seq 

219 Doc S/22133 of 22 January 1991 

220 Doc S/23886 of 7 May 1 992 

221 Nolte, see note 216, 633, Frowem, see note 205, 17 
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statements express the Council’s view that the intervention did not require 
an authorization under Article 53 Since the statements do not give any 
indication as to the reason why an authorization was not necessary this 
question has to be answered in view of the circumstances of the Liberian 
crisis Two possibilities are mentioned' either the intervention could be 
legally based on the invitation by President Doe 222 or an authorization was 
unnecessary because ECOMOG could be qualified as a peace-keeping 
force 221 However, both alternatives are not entirely convincing The 
qualification as a peace-keeping force faces the objection that ECOMOG 
was to a large extent involved m combat operations against the NPFL 224 
and the validity of the invitation must be questioned with respect to the 
limited effectiveness of President Doe’s government 225 

In view of doubts which remain with respect to the legality of ECO- 
MOG’s intervention a third possibility may be taken into account The 
reactions by the Security Council may be considered as an ex-post authori- 
zation Before analyzing these reactions the further developments of the 
crisis have to be taken into account The two presidential statements of 22 
January 1991 and 7 May 1992 were issued during a phase of relative 
stability in Liberia On 24 October 1990 an armistice came into force 224 
and on 31 October 1991 the Agreement Yamoussoukro IV 227 was con- 
cluded By summer 1992 the situation had deteriorated considerably. 
Although the NPFL signed the Yamoussoukro IV Agreement it did not 
honour its commitments ECOWAS reacted by imposing an arms em- 
bargo 228 Heavy fighting was the consequence of an attack on Monrovia 
by NPFL rebels in October 1992 225 

Following these events, the Security Council for the first time during 
the crisis, reacted by adopnng a formal resolution. In it the Council 
commended ECOWAS “for its efforts to restore peace, security and 
stability in Liberia” 230 . Similar wording was used in the following resolu- 


222 Nolte, see note 216, 633 et seq 

223 Frowein, see note 205, 15, Frowem, see note 214, 63 ct seq 

224 See the detailed descriptions by Nolte, see note 216, 60S ct seq and 61 1 
etseq 

225 See supra, p 152 

224 Conference of Banjul, Doc A/45/9S4=S/22025 of 20 December 1990, 
Annex 

117 Doc S/24815 of 17 November 1991 (Annex) 

228 Doc S/24811 of 16 November 1992, Annex I, see also the report of the 
Secretary-General of the United Nations, Doc S/25402 of 12 March 
1993, 7 

229 For details see Nolte, sec note 216, 61 1 
‘ 30 S/RES/788 (1992) of 19 November 1992 
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In this resolunon the Council inter aha authorized member states to “use 
all necessary means to restore international peace and security m the area” 
(italics added by the author) This authorization clearly implied enforce- 
ment action against the Iraqi forces in Kuwait For this reason the differ- 
ence m wording tn the resolution dealing with the Liberian conflict 
compared to the relevant presidential statements is significant While the 
statements commended efforts to “promote” peace, the resolutions com- 
mend efforts to “restore” peace and in doing so used the wording of the 
Kuwait resolunon While the statements applied to a situation of consent 
on all sides in the civil wai, the resolutions refer to the use of force against 
one rebel group Against this background it seems hard to argue that the 
Security Council was not in favour of the enforcement measures taken 231 
Admittedly, the reactions by the Security Council m the Liberian case 
are no clear example for an ex post authorization But they demonstrate 
that the political circumstances withm the Council, as well as inaparticular 
region of the world, may create conditions m which an ex post authoriza- 
tion can help the Security Council in fulfilling its task to maintain inter- 
national peace and security The example also underlines a further political 
advantage of an ex post authorization ECOMOG had intervened without 
authorization, but — as the reactions of the Council reveal — the members 
of the Security Council considered the intervention as a positive element 
m a process towards the restoration of peace The way the Council reacted 
allowed it to commend the intervention and to remain actively engaged in 
the matter by sending its own observer mission Had it condemned the 
intervention for lack of authorization it is difficult to see how further 
peace-keeping contnbutions of the United Nations in collaboration with 
ECOMOG could have been possible 

3. Implicit Authorization 

Closely linked to thediscussion of an ex-post authorization in theLibenan 
case arises the question of implicit or tacit authorizations Again the 
discussions in the Security Council on the sanctions of the OAS against 


231 The enforcement character of ECOMOG’s tasks is further underlined in 
the Abuja-Agreement of 19 August 1995 which supplements the Co- 
tonou Agreement The Abuja-Agreemcnt contains a provision (Art 8) 
which is headed “Peace enforcement powers” and which refers to ECO- 
MOG’s responsibilities under the Cotonou-Agrcement 
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the Dominican Republic in 1960 may be a useful starting point The 
Council had two draft resolutions to consider the already mentioned 
Soviet draft with an ex-post approval of the sanctions and a three-power 
draft m which the breach of diplomatic relations was merely taken note 
of During the discussions the delegate of Ceylon gave the following 
statement 1 

“My point is that, m reality, I find very little difference, except in 
wording between the draft resolution submitted by the Soviet Union 
and the draft resolution submined by Argentina, Ecuador and the 
United States of America, because the meaning one attaches to the 
three-power draft is that we are asked to take note of the resolution 
which had been adopted at the Sixth Meeting of Consultation of 
Ministers of Foreign Affairs of the American Republics If we take note 
of die acceptance of a resolunon and take note of it in the very terms of 
that resolution, it implies that we are not opposed to it It is not difficult 
to argue that if one is not opposed to a thing, one more or less concurs 
in that position” 232 

The statement suggests the possibility of an implicit authorization Where 
the question of an implicit authonzation is discussed m the literature on 
Article 53 this notion is mostly rejected 233 It is feared that unclear reso- 
lutions or statements by the Council may be abused as justification for 
interventions the Council did not intend to authorize However, the 
dangers inherent in implicit authorizations may be reduced to some extent 
if the procedural rules concerning voting and majorities m the Council arc 
transferred to implicit authorizations A first important clarification 
should be made with respect to the notion of tacit authonzation, l e the 
idea that silence on part of the Council could be interpreted as an authori- 
zation This view, which was presented by Amencan authors in the 
1960s 234 , has to be rejected It overruns the checks which are inherent in 
the voting nghts, especially in the veto nght of the five permanent mem- 


232 SCOR 894th Mtg of 9 September 1960, 5 

233 C Schrcucr, "Regionalism v Umversalism”, EJIL 6 (1995), 477 (492), C 
Schreuer, "Comment”, m J Delbruck (ed ), The Future of International 
Lata Enforcement New Scenarios — New Law > , 1993, 147 (151), R 
Pcmice, Die Sickening des Weltfnedcns ditreb rcgionale Orgamsationen 
tmd die Veremten Nationen Eme Untersuchung zur Kompctcnzvertci- 
lung nach Kapitel VI 11 dcr UN-Charta, 1972, 135 

234 L C Meeker, “DefensiveQuarantineandtheLaw”,A//Z.57(1963), 515 
(522), A Chaycs, “Law and the Quarantine of Cuba”, Foreign Aff 41 
(1962/63), 550 (556 ctseq) 
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bers of the Council According to the Charter a majority decision includ- 
ing the permanent mcmbei s is necessary to render the use of military force 
lawful A tacit authorization would amount to the requirement of a 
majority decision including the five permanent members inorderto render 
a specific use of force illegal This shift of the burden of finding a majority 
m the Council runs against the wording of Article 27 para 3, and cannot 
be accepted Bui the i equirements of the Charter may be met if the voting 
procedure in the Council is transferred to implicit authorizations An 
implicit authorization would then require a positive decision in the Coun- 
cil on the use of force in question This positive decision would have to be 
supported by a majority of the members of the Council including all 
permanent members 

If these principles arc applied to the statement of the delegate of Ceylon, 
one has to come to the conclusion that the fact that the Council took note 
of the sanctions cannot be interpreted as a positive decision on the sanc- 
tions Taking note does not include any qualification of the measures 
whatsoever They are neither viewed positively nor negatively Therefore 
the resolution submitted by the three American powers cannot be seen as 
an implicit authorization of the diplomatic sanctions applied by the OAS 
In the Liberian case, however, the situation is fundamentally different 
Apart from the wording of the resolutions which commended ECOWAS 
for its efforts to "restore" peace, resolution 866 (1993) of 22 September 
1 993 provides for further indications that the Council was in fact author- 
izing the use of force by ECOMOG Resolution 866 established a United 
Nations Observer Mission in Liberia (UNOMIL) In doing so the Council 
for the first time sent parallel to a regional peace-keeping mission a United 
Nations observer mission 235 The respective competences of the two 
missions had to be defined The ideas of the parties as to the distribution 
of competences were included in the Cotonou-Agreemcnt o 25 Ju y 
1993 236 

“1 It is also agreed that ECOMOG shall have the right to self-defence 
where it has been physically attacked by any warring faction djereto 
2 There shall be established, upon deployment of ECOMOG a 
the full contingent of the United Nations Observer Mission, a Violation 
Committee consisting of one person from each of the parties hereto an 


as For a detaded analysis see G Nolte, “Combined Peace-keeping ECO 
MOG and UNOMIL in Liberia", International Peacekeeping 1 ( 1 

236 Do” S/26272 of 9 August 1993 (Annex) 
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ECOMOG and the United Nations Observer Mission, chaired by a 
member of the United Nations Observer Mission 

3 All violations of the cease-fire shall be reported to the United 
Nations observer mission/observers who shall, immediately upon re- 
ceipt of the information of violation, commence an investigation and 
make findings thereof In the event the violations can be cured by the 
United Nations observers, they shall pursue such a course However, 
should such a course not be possible, the United Nations observers shall 
submit their findings to the Violation Committee The Violation Com- 
mittee shall invite the violating party/(ies) for the purpose of having 
such a party/(ies) take corrective measures to cure the violations within 
such time frame as may be stipulated by the Committee Should the 
violating party not take the required corrective measures, ECOMOG 
shall be informed thereof and shall thereupon resort to the use of its 
peace-enforcement powers against the violator"™ 

In resolution 866 the Council defined the respective competences of 
ECOMOG and UNOMIL as follows 


“UNOMIL shall have the following mandate 

[ ] h) without participation m enforcement operation, to coordinate 
with ECOMOG in the discharge of ECOMOG’s separate responsibili- 
ties, [ ]” M * 


This part of the resolution refers to a report by the Secretary-General in 
which the separate responsibilities are set out more in detail 


“It was agreed that the following elements would underlie the relation- 
ship between UNOMIL and ECOMOG [ ] d) should ECOMOG 
enter into planned peace enforcement involving combat operations, 
UNOMIL observers would not participate in such actions and would, 
along with other United Nations staff, be temporarily withdrawn from 
the area” 239 


It seems to result quite clearly from these references to the use of force by 
ECOMOG m resolution 866 and in the Secretary-General’s report that 
the Security Council was well aware of the fact that the mechanism set up 
for managing the Liberian crisis included use of force by ECOMOG 


2 Italics added by the author 

8 Italics added by the author 

9 Doc S/26422 of 9 September 1993 (Italics added by the author) 
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There arc two solutions as to the justification of such use of force One 
could be seen in the consent of the parties to the Cotonou-Agreement, 
which provided for peace-enforcement against a violator of the cease-fire 
This raises the question of limits of party consent to use of military force, 
the second interpretation could be that the Council was implicitly author- 
izing use of force by GCOMOG for the purposes defined in the resolution 
and the Cotonou-Agreement 

4. General Authorization 


The American delegation to the San Francisco Conference discussed the 
question of a general authorization with respect to the OAS Most dele- 
gates were of the opinion that a general authorization would be possible 240 
There are no indications in the practice of the United Nations thata general 
authorization would be in line with Article 53 In the literature the 
question of a general authorization has only recently been addressed The 
notion is rejected 24 1 It is argued that the Security Council would be unable 
to keep control over regional enforcement action if a general authorization 
were given to a regional organization, because the Council would not be 
in a position to block specific decisions of the organization since the latter 
could rely on the general authorization 

The problem about a general authorization is that it would shift the 
burden to find a majority in the Council Presumably, the Council as the 

organ carrying primary responsibility for the maintenance of international 
peace and security (Article 24) could decide that a specific decision under 
the general authorization should not be executed Such a decision woul 
require a decision in the Council to block the regional action and hence be 
subject to the veto of the five permanent members It can easily be seen 
that the consequence of a general authorization would be that the majority 
in the Council would not be necessary to render a specific use of force 
legal, but rather to render illegal in a specific case a use of force which m 
principle would be legal under the general authorization 

One might ask the question whether the fact that the state, againstwnicn 
the military action is executed, consented to such action in the founding 
treaty of the regional organization, can be seen as an equivalent for the loss 
of control which is implied m the shift of the veto effect While the 
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argument of consent has some merit, it should be kept m mind that the 
consent to enforcement action in the treaty establishing the regional 
organization is a necessary prerequisite for any regional measures, irre- 
spective whether they are authorized generally or individually For this 
reason the consent is no additional equivalent for the control lost by the 
shifted veto effect in case of a general authorization. Another way of 
ensuring control might be to include precise descriptions mto the general 
authorization, defining specific cases in which regional military enforce- 
ment action is possible Whether or not such descriptions are possible in 
practice remains doubtful Until now there is no practice of the Council 
which might point m that direction From a political point of view it is 
preferable to keep the action, as far as possible, in the hands of the Council. 
This is ensured by the possibility of implicit and ex-post authonzations 
In cases of inacnvity of the Security Council where action is needed for 
urgent humanitarian reasons there is the possibility of a regional humani- 
tarian intervention, subject to the conditions developed above In view of 
the lacking pracnce by the Council, and the difficulty to abstractly define 
cases m which enforcement action may be generally authorized, it is 
preferable to restrict authorizations under Article 53 to specific cases 
The necessity to clearly define the conditions of the authorization may 
also be illustrated by the authorization in the Kuwait crisis When Saddam 
Hussem, after the invasion of Kuwait, did not comply with the demands 
by the Council to withdraw immediately from the country 242 , the Security 
Council authorized the member states of the United Nations in resolution 
678 (1990) "to use all necessary means to uphold and implement resolution 
660 (1990) and all subsequent relevant resolutions and to restore interna- 
tional peace and Security in the area” When the Iraqi forces were driven 
out of Kuwait the question arose whether and to what extent thcresolunon 
allowed for military actions on Iraqi territory Could it be read as justifying 
military action to remove Saddam Hussein from office 2 The allied forces 
stopped their actions at a point where they could be sure that a second 
invasion of Kuwait shortly afterwards was excluded The authorization 
was criucized for its imprecision in literature 243 The reasoning of the 
criticism also applies to authonzationsfor regional organizations It is hard 


242 S/RES/660 (1990) of 2 August 1990 

43 B H Weston, "Security Council Resolution 678 and Persian Gulf Deci- 
sion Making Precarious Legitimacy”, AJIL 85 (1991), 516 (525 et seq ), 
Y Le Bouthilher/M Morin, "Reflexions sur la validnc des operations 
entrcprises contrc l’lraq en regard de la Charte des Nations Unies et du 
drmt canadicn”, CYIL 29 (1991), 142 (155 et seq ), H FreudcnschuB, 
Between Unilateralism and Collective Security Authonzations of the 
Use of Force by the UN Security Council', EJIL 5 (1994), 492 (524) 
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to imagine that a general authonzation could be drafted in a way that 
misunderstandings are excluded and the authorization remains applicable 
to an indefinite number of different cases without the Security Council 
losing control over the possible actions 

5 Control on the Field 

The above-mentioned example of the authorization m the second Gulf 
War also raises the question of United Nations control on the field 
Chapter VIII does not explicitly require such control It could be argued 
that control in this respect is exercised through the necessity of reporting 
all measures to thcUnitcd Nations under Article54 However.it is obvious 
that these reports may not provide first-hand information They are 
presented by the regional organization concerned and hence questions as 
to their objectivity might arise In this respect the combined approach 
taken by the United Nations and ECOWAS in Liberia 244 might serve as a 
new model of ensuring control on the field On 25 July 1993 the paraes 
had agreed to a new peace agreement (Cotonou Peace Agreement 245 ) in 
which earlier agreements were reaffirmed and a peace-keeping operation 
by the United Nations was asked for 246 This United Nations Mission was 
to be charged with supervising the application of the agreement not only 
by the parties but also by ECOMOG 242 In resolution 866 of 22 September 
1993 the Security Council inter aha gave the following mandate to 
UNOMIL 

“b) to monitor compliance with other elements of the Peace Agreement, 

[ ] and to verify its impartial application" 

The reference to impartial application contains the control of UNOMIL 
over the actions taken by ECOMOG The combined approach taken in 
Liberia allows for United Nations monitoring of regional action on the 
field This provides the Council with first-hand information on the devel- 
opments and may be viewed as a new means of United Nations controlling 
regional organizations 

Since the sending of UNOMIL into the Liberian civil war in 1993, m 
Georgia and in Tajikistan parallel missions of United Nations and the 
Commonwealth of Independent States (CIS) are in place While the 
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mandate of UNMOT 248 does not contain any reference to monitoring the 
CIS forces in Tajikistan 249 , the UN Mission UNOMIG in Georgia was 
expressly given the mandate to control the CIS peace-keeping force in 
resolution 937 (1994) of 21 July 1994 

“The Security Council, [ ] 

decides also that the mandate of an expanded UNOMIG, based upon 
the recommendations in the Secretary-General’s report, shall be as 
follows [ ] b) to observe the operation of the CIS peace-keeping force 
within the framework of the Agreement [ . ]” 

Reports of the Secretary-General in the time after the resolution reveal 
that UNOMIG was fulfilling the task of control In a report of 6 Januai y 
1995 the Secretary-General reported the following results of UNOMIG 's 
observations of the CIS-Forces 

“37 The CIS peace-keeping force has been conducting its operations 
within the framework of implementation of the 14 May agreement Any 
variation from its agreed tasks has been made in consultation with the 
parties* 250 

UNOMIG has witnessed difficult developments which endanger the 
proper fulfillment of its monitoring functions Its freedom of movement 
is restricted by dangerous landmines Because of its limited demining 
capacity UNOMIG is compelled to use only roads which have previously 
been declared to be mine-free by the CIS peace-keeping force 251 It is 
obvious that this dependence on the CIS force limits UNOMIG s ability 
to control that force Nevertheless, the developments demonstrate that 
United Nations observers may serve as a useful source of information for 
controlling regional action on the field In both cases, in Liberia as well as 
in Georgia, they are perceived as a parallel sending of pcace-kecpmg forces 
by the United Nations and a regional organization But the Liberian 
example, in particular, where the regional force fulfills peace-enforcement 
functions reveals that a transfer of the combined approach to enforcement 


248 S/RES/968 (1994) of 16 December 1994 

249 See m this respect the cntical statement by the representative of the Czech 
Republic in the Security Council, Doc S/PV 3482 of 1 6 December 1994, 
8 

250 Doc S/1995/10 of 6 January 1995, para 37 

221 See the report of the Secretary-General of 15 April 1996, Doc S/1996/ 
284 
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action might provide the United Nations with a new means of control over 
regional peace enforcement 


III. Control over Regional Non-Military Measures 


Following the interpretation of "enforcement action” in Article 53 para 1, 
developed above, the term does not comprise non-military measures 
Hence, such measures do not require an authorization by the Council But 
how are such measures then controlled by the Council At first sight it is 
not obvious how universal and regional non-military sanctions might 
conflict with each other But the issue is of potential practical relevance 
This may be demonstrated by the following hypothetical example 
In contrast to the current practice of unlimited non-military sanctions 
there is good cause to assume that in future non-military sanctions under 
Article 41 might be limited m time Those members of the Council which 
accepted such sanctions rather hesitatingly might realize that their influ- 
ence increases with a time limit A precedent of a limitation in ume has 
already been set with respect to military measures in resolution 929 of 22 
June 1994 concerning Rwanda In this resolution the Security Council 
authorized the member states cooperating With the Secretary-General to 
use all necessary means to achieve the humanitarian objectives set out in 
the resolution This authorization, however, was limited to a period of two 
months following the adoption of the resolution 252 Furthermore, the 
General Assembly is putting pressure on the Council to set time limits on 
Chapter VII decisions A time limit would require a majority in the 
Council to prolong the measures once the date of expiration approaches 
Could it be legally possible that in a given case, where the majority for 
prolonging the universal measures is not reached in the Council, a regional 
organization decides to apply similar or even identical sanctions^ 

A second example where a regional organization might be tempted to 
substitute universal measures by regional sanctions could be seen in a case 
where the Council lifted its sanctions under Article 41 stating express y 
that the conditions of Article 39 where not met any more Could, m such 
a situation, a regional organization decide to apply sanctions because, in 
the understanding of its members, there was still a threat to the peace in 


In both cases the interpretation of "enforcement action in Article 5 
leads to the conclusion that the regional measures are lawful under • tn 
Charter of the United Nations For the first example of expiring umvers 
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sanctions the result is rather obvious The Council did not decide on the 
legality of regional sanctions and hence the situation is quite similar to one 
where no universal sanctions had been applied before the regional meas- 
ures came into force It is m the logic of the restrictive interpretation of 
‘enforcement action” in Article 53 that regional organizations may decide 
on regional sanctions if the Council is unable to decide on universal 
measures, irrespective of whether or not such universal measures had been 
in place before 

The second example, where the universal sanctions are lifted because 
the Council considered the threat to the peace to have ceased, is more 
difficult to argue Can it be correct that regional sanctions may be applied 
where no threat to the peace exists* This points to the relationship between 
Article 53 and the conditions for the application of Chapter VII laid down 
in Article 39 Article 53 does not contain any conditions under which 
regional enforcement action may take place Therefore, the preconditions 
of Chapter VII have to be applied to activities under Article 53 253 Such an 
interpretation is all the more conclusive since it is difficult to sec how the 
authorization by the Council which is required in Article 53 should be 
obtained in the absence of at least a threat to the peace However, the 
interpretation of Article 53 resulted in excluding non-military-enforce- 
ment action from its scope of application Hence, for such measures the 
reference to Article 39 is not applicable 

Does this solution imply that there is no Security Council control over 
regional non-tmlitary sanctions* A certain control can be seen in the 
possibility that the regional measures might themselves be qualified as 
threat to the peace by the Council This would open the possibility for the 
Security Council to enforce the lifting of the regional sanctions under 
Chapter VII However, such a way of controlling regional non-military 
measures will be difficult to proceed in a case where one of the permanent 
members of the Council is also member of the regional organization 
concerned The veto would seem inevitable in such a case 

The result may seem somewhat surprising at first sight However, it fits 
perfectly well into the general principles applicable to non-military sanc- 
tions Non-military sanctions are not subject to the same rigid system as 
military enforcement action is. Customary internauonal law is applicable 
to non-milttary measures even when they are applied by regional organi- 
zations The result underlines the distinction between measures according 
to Article 41 and actionunder Article 42 Military action has to stop when 
the Council so decides In contrast to this no member of the United 
Nations is under an obligation to restart bilateral trade with the addressee 
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of a trade embargo once the Security Council has lifted that embargo In 
conclusion, measures under Article 41 may be applied unilaterally after 
the embargo has ended Even in cases where bilateral or multilateral trade 
agreements arc in place and the refusal to restart trade violates these treaues 
there is no competence of the Security Council to enforce those obliga- 
tions An exception may again be made when the Council considers the 
unilateral measures to constitute a threat to the peace and requires that 
they be lifted 


D. Conclusion 

The end of the Cold War allowed the reopening of Chapter VIII of the 
Charter, the provisions of which had remained without application for a 
considerable period of time The practice since the beginning of the 1990s 
shows several possibilities of shanng the burden of maintenance of inter- 
national peace and security between the universal and the regional level 

1 The activities of NATO in the Yugoslav crisis could be described in 
management tci ms as "outsourcing" While the overall crisis management 
rests with the Security Council the military part is given to a regional 
organization From a political point of view this describes the “utilization” 
of regional organizations envisaged by Article 53 para 1 Legally speaking, 
the mandate for NATO may rather be seen as an application of Chapter 
VII, especially of Article 48, since neither the former Yugoslavia nor the 
successor republics were members of NATO 254 But the case may be 
viewed as an example for leaving the military part of an operation to a 
legional organization 

2 The Yugoslav experience may also be interpreted as an example for 
substituting an unsuccessful universal mission by a regional operation The 
political implications of the failure of UNPROFOR certainly included 
that a new United Nations mission would have faced serious problems of 
authority The regional option provided for a new start and IFOR was 
therefore able to act without the political handicap which a direct United 
Nations successor operation to UNPROFOR would have faced 

3 The cooperation between the United Nations and ECOWAS in 
Liberia may be seen to repiescnt a slightly different type of burden shanng 
In' the eyes of some factions to the civil war in Liberia the regional 
intervention through ECOMOG cast some doubt on the neutrality of 
ECOWAS Therefore, the parties to the conflict asked for a United 
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Nations observer mission which had inter alia the task to monitor the 
activities of ECOMOG In doing so, enforcement operations (if they were 
necessary) could be left to ECOMOG, while the United Nations mission 
was charged with monitoring that ECOMOG did not use its enforcement 
competences excessively In addition to that both missions jointly were 
asked to supervise the maintenance of the Cotonou-Agreement 255 The 
possibility of combined peace-keeping with the United Nations mission, 
not only monitoring the activities of the parties to the conflict, but also 
those of the respective regional organization is also evidenced by the UN 
observers m Georgia and m Tajikistan 

4 Finally, the Liberian civil war highlights the dilemma which may be 
created by an inactive Security Council Had ECOWAS not intervened in 
the civil war, the disastrous situation for the civilian population would 
certainly have continued since action on part of the Council was not very 
probable After an active phase in the beginning 1990s the Council seems 
to become more and more reluctant towards military involvement in civil 
wars The option of filling a possible lacuna created by Security Council 
inaction by collective regional humanitarian action should be taken into 
serious consideration as an alternative 


255 Supplemented by the Abuja Agreement of 19 August 1995, Doc 
S/1995/742 of 28 August 1995 
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The Search for Subsidiarity: 

The UN, African Regional Organizations 
and Humanitarian Action 

DAVID O’BRIEN 


This article focuses on the subsidiarity debate on restructuring the operational 
relationship for humanitarian action between the UN and regional intergovernmental 
organizations The principle of subsidiarity favours decentralized control within a 
tiered governance system In light of financial and political pressures to regionalize 
humanitarian action, this article explores the competencies of prominent African 
regional organizations This comparative examination illustrates that while the call for 
subsidiarity is alluring, the search for a working model endures Should signs of 
Western disengagement continue, the tegional mechanisms for peace and security 
operauons or humanitarian assistance would be unable to cope An effective 
architecture for humanitarian action is feasible but this will require rethinking current 
patterns of international assistance and collaboration 


This article examines current efforts to revive and bring into action the 
principle of subsidiarity in the ‘tiered regime’ 1 of the UN, regional and 
subregional intergovernmental organizations It is motivated in part by 
recent UN Secretary-General reports that call for such a re-examinatton and 
a concent that political pressures to regionalize humamtanan action may 
weaken international efforts to prevent and respond to crises In the new 
context where peace and security operations and relief assistance are 
increasingly integrated, it is important that the future debate on subsidiarity 
incorporates a broad understanding of humamtanan action 2 To date, 
however, attention has largely concentrated on reworking the division of 
responsibility and resources ra the peace and security sector The 
humanitarian assistance field has been largely overlooked It is equally 
critical that the current debate be informed by an empmcal grounding of the 
capacities of regional and subregional intergovernmental organizations As 
“us article demonstrates m die case of African orgamzauons, many lack the 
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requisite mandates, financial and organizational capacity to go it alone If 
these organizations are to be bolstered m the name of subsidiarity, a careful 
balance needs to be struck between their military and civilian roles 
Furthermore, donor efforts to increase the operational capacity of regional 
organizations should be clear about how responsibility is to be shared 
between member states, regional organizations and the UN system 

Subsidiarity, a principle of power allocation, favours delegating power 
to a lower tier of authority 3 For W. Andy Knight and others who employ the 
concept pragmatically, subsidiarity is an elastic concept that can legitimize 
‘both the expansion and restriction of authority by linking governance to the 
issue of competencies ’ 4 A related term, burden-shanng, is frequently 
evoked in management and financial policy debates Burden-shanng and 
subsidianty are often used synonymously but this obfuscates an important 
distinction burden-shanng is concerned with the exchange of resources 
among authorities to realize common objectives whereas subsidianty refers 
to the site of decision making authority within a tiered governance system 
Two agendas appear to be competing in the search for subsidianty One 


vanant is based on burden-sharing which seeks to build a new cooperative 
and complementary division of labour between the UN and regional 
organizations The coupling of external financial assistance and logistical 
support to strengthen regional and subregional organizations could over time 
enhance international collaboration for humanitarian action This assumes of 
course that governments and intergovernmental organizations m the affected 
regions are committed to preventing and responding to emergencies 5 
Burden-shi/nug, on the other hand, has the opposite intent It seeks to 
devolve responsibility for humanitarian response without due concern for 
whether the capacity exists to respond effectively Transfemng the burden of 
action to countries or regions affected by humanitarian emergencies appeals 
to Western governments that either are reluctant to commit military or 
civilian personnel to politically volatile and physically dangerous situations, 
or are unwilling to underwrite the costs of assistance in regions where their 
narrowly defined national interests do not he Shifting the burden of action 
in this manner will not result m effective humanitarian action 

This article is organized into four sections The first section highlights 
several previous efforts and criteria to structure responsibility m tiered 
international regimes In the section that follows, the financial and political 
forces driving the subsidianty debate are illustrated In light of pressure to 
regionalize humanitarian action, section three presents a comparative 
survey of Africa’s principal regional and subregional organizations 
sec bon reports several encouraging initiatives to widen ^deepen regton 
cooperation. Nevertheless, the current institutional mechanism an 
financial resources in Africa are insufficient to meet current and projected 
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humanitarian needs without international assistance. The following section 
examines different approaches by the international community to enhance 
African institutional capacities for humanitarian action This review finds 
considerable effort devoted to developing Africa’s peacekeeping role to the 
neglect of instruments for humanitarian assistance In the final analysis, a 
burden-shanng approach could strengthen international cooperation for 
humanitarian action The burden-shifting option, on the other hand, 
represents an affront to humanitarian principles and an abrogation of global 
responsibility 

Subsidiarity 

Arguably, the first formal and consensual attempt to allocate political 
authority m a tiered regime comprising sovereign states and an 
intergovernmental body dates to the creation of the Central Commission for 
the Navigation of the Rhine in 1815 Its ‘principle of local control’ placed 
primary authority for determining trade and transport rules among adjacent 
states However, a small secretariat was charged with overall coordination 
and standard setting 6 

More recently, the Treaty of Rome establishing the European 
Community invoked the principle of subsidiarity Article 3b determined that 
decision-makmg power should be assigned according to the following 
catena 

In areas which do not fall within its exclusive competence, the 
Community shall take action, in accordance with the pnnciple of 
subsidianty, only if and in so far as the objectives of the proposed 
action cannot be sufficiently achieved by the Member States and can 
therefore, by reason of the scale or effects of the proposed action, be 
better achieved by the Community 7 

The subsidianty debate in Europe has since centred on which tier of 
government, from local to supranational, represents the appropnate site of 
authonty in a given issue area 

In contrast, the tiered regimes envisioned by the League of Nations 
Covenant and the UN Charter are more formulaic by design For example, 
Article 24 of the Covenant of the League of Nations states that all then 
existing international bodies be placed under its direction * Likewise, the 
architects of the UN Charter sought to order international relations but in 
contrast to the League’s direct control, the UN sought ultimate authonty in 
a more decentralized framework 

This preference is evident in both Chapters VI (Pacific Settlement of 
isputes) and VIII (Regional Arrangements) of the UN Charter In the 
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former, the parties to any dispute threatening international peace and security 
‘shall, first of all, seek a solution [and] .resort to regional agencies or 
arrangements, or other peaceful means of their own choice’ * Failure to 
resolve the dispute would then justify action by the Security Council as per 
Article 37(2) Again in Chapter VIII the bottom-tier approach to conflict 
prevention is highlighted ‘Such agencies shall make every effort to achieve 
pacific settlement of local disputes through such regional arrangements or by 
such regional agencies before referring them to the Security Council " 10 As if 
to remove any doubt of the preference for a lower-tier approach, the Charter 
stipulates that the Security Council should actively promote regional 
solutions to regional problems." In practice, member states of the UN and 
regional organizations have not lived up to the Charter’s anticipated response 
sequence. However, unfolding events in the 19 90s brought the role of 
regional organizations back into focus Increasingly, the donor community 
and member states of regional organizations are promoting the role of 
regional organizations as crisis managers 


Subsidiarity, Why Now? Why African Organizations? 

Renewed interest in redefining relations with regional organizations signals 
the UN’s midlife crisis brought on in part by the stress resulting from 
African conflicts Increasingly, permanent Security Council members 
appear intent on retiring the UN’s role as peacemaker m Afhca 12 In the 
presence of repeated humanitarian crises there are mounting political and 
financial reasons why donors are calling for greater participation of regional 
organizations The one glimmering sign of hope radiates not from New 
York or Geneva but from Africa under the rubric of the African renaissance 
While there is some evidence of greater regional cooperation in Africa, 
applying subsidiarity to humanitarian action will require an enhancement of 
African intergovernmental capacities and strengthened operational and 
political cooperation with the UN system 

To better understand the current context, the principal drivers behind tne 
subsidiarity debate are examined On the one hand, recent events have 
clearly illustrated the limits of global multilateral commitment to Africa and 
die decline of Western engagement On the other hand, there is renewe 
interest within Africa in addressing the causes and consequences o 
humanitarian crises on that continent 


Peace and Security Operations 

Simply stated, the UN agencies responsible for peace andsecmty ^_ 
humanitarian affairs are currently overstretched When UN SecreW 
General Javier Perez de Cudllar began his two-term tenure (1982 91). 
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Cold War had severely rusted the UN’s peace and security machinery The 
spheres of influence carved by the US and the USSR impinged on the UN s 
security mandate and its ability to cooperate with regional organizations At 
the time of Boutros Boutros-Ghali’s Secretary-General appointment 
(1991-95), the Reagan Doctrine’s anti-communist offensive and the 
East-West ideological conflict had abated, but lamentably, it was followed 
by a new generation of conflicts the international community was ill- 
prepared (or unwilling) to address 

Evan Luard describes the implication of the Cold War transition in the 
following terms ‘The concept of a network of regional organizations 
complementing the work of the UN was somewhat hypothetical for Perez 
de CuSllar, [but] it assumed a practical urgency for Boutros Boutros- 
Ghali ,u This urgency was caused by state collapse and armed conflict in 
Yugoslavia, Somalia, Mozambique, Angola, the Great Lakes, and tragically, 
in numerous other areas The increasing number of intrastate conflicts, their 
destabilizing regional consequences, and the escalating expense of 
deploying Blue Helmets to more places for larger, costlier missions brought 
into focus burden-sharing between the UN and regional organizations 

The financial imperative of sharing the costs of the UN’s burgeoning 
peacekeeping operations was only partly alluded to in Boutros-Ghali s 
influential Agenda for Peace He acknowledged in 1992 that ‘regional 
action as a matter of decentralization, delegation and cooperation with 
Umted Nations efforts could lighten the burden of the Council’, but 
emphasized a more laudable motivating factor - to ‘contribute to a deeper 
sense of participation, consensus and democratizauon in international 
affairs’ 14 Six years following die publication of Agenda for Peace, Kofi 
Annan still held to Boutros-Ghali's democratizing intentions but the UN s 
burgeoning peacekeeping burden created an even greater sense of urgency 
- cooperation with regional arrangements was by now ‘necessary’ In 
Annan’s words, ‘providing support for regional and subregional initiatives 
in Africa is both necessary and desirable Such support is necessary because 
the Umted Nauons lacks the capacity, resources and expertise to address all 
problems that may arise in Africa " s As the next section demonstrates, the 
search for alternative resources and partnerships also pertains to 
humanitarian assistance 

Humanitarian Assistance 

The numerous civil and interstate wars of the 1990s created a humanitarian 
crisis that overwhelmed the humanitarian community Not only did the 
principal humanitarian actors have to alter their operating guidelines from 
one based on a natural disaster model to one informed by the complexities 
of operating in a theatre of war, they also experienced increasing difficulty 
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icaching the numbers of people in need For the major donors and 
humanitarian agencies responding to ever moie refugees, displaced persons 
and shattered communities, funding became a pressing issue Many UN 
operational agencies explored new burden-shanng arrangements For 
instance, the 1998 UNHCR Annual Executive Committee meeting 
specifically examined burden-shanng 16 Meanwhile UNICEF, UNHCR and 
the UNDP all began to probe private sector support " 

Three trends in humanitarian relief illustrate the deficiencies of 
multilateral cooperation First, there is insufficient financial commitment to 
meet current and projected humanitarian needs The UN Office for the 
Coordination of Humanitarian Affairs (OCHA) reports that global 
humanitarian needs decreased gradually from their peak in 1 994 to 1997 but 
rebounded sharply in 1998 Meanwhile, funding declined continually 11 
According to OCHA data, the percentage of global estimated needs met 
through the UN inter-agency appeals process deteriorated steadily, from 
75 8 per cent in 1994, to 64 per cent m 1997, and to just 32 9 per cent mid- 


way m 1998 15 

Second, when international assistance is provided, its distribution is 
uneven This is owed to the fact that agencies are unlikely to recoup 
operational expenses from the donors if there is media and political 
disinterest 30 Sudan, a country that has continually been the subject of UN 
agency appeals, receives the African average, with 32 per cent of projected 
needs covered mid-way through 1998 Appeal responses for Sierra Leone, 
Liberia and Guinea-Bissau fell below this average while the 1997 appeal for 


the Republic of Congo received only 7 9 per cent of estimated requirements 
Third, there is an imbalance among humanitarian contributors In 
1995-96, ten donors accounted for 92 per cent of total funds coordinated by 
OCHA’s funding mechanism, the top 20 (all OECD countries, plus the 
European Commission) contributed 99 per cent Within the regions in which 
cnses occur, on the other hand, only a few governments have responded to 
CAP appeals In Africa, only Libya, South Africa, Tunisia, and Mauritius 
reported making financial contributions in 1995 and 1996, amounting to 
0 02 per cent of total donor funding for those years In the same time penofl, 
emergencies in Africa consumed almost 50 per cent of donor assistance 
African countries do contribute by other means (such as resettling refugees 
and bilateral support) but the depth and extent of recent humanitarian 
tragedies m Africa are immense and survival for many is dangerous y 
dependent on the uncertain flow and direction of external funds 


African Renaissance and Western Retrenchment 

The scope of humanitarian emergencies and the decline of ' resources ^ 
a pressing case for renewed international commitment One hop 
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realigning responsibility for humanitarian action is couched in South 
African President Thabo Mbeki's notion of an ‘African renaissance’ More 
of a rallying call than a current leflection of reality, the renaissance message 
seeks to inspire African leaders to create the conditions for peace, security 
and development President Mbeki argues that the response to Africa’s 
challenges must be pan-Afncan m character because of ‘the fact that none 
of our countries is an island which can isolate itself from the rest, and that 
none of us can truly succeed if the rest fail’. 11 Secretary-General Salim 
Ahmed Salim of the Organization of African Unity (OAU) has similarly 
uiged African governments to work within the context of the OAU and 
increase their efforts to prevent and respond to emergencies 22 

How the African renaissance message resonates in Afncan capitals is 
important, but so too is its interpretation in the West In the view of a former 
Mauritanian foreign minister, ‘African solutions for Afncan problems’ has 
been used as ‘a pretext for western military disengagement’ 23 One close 
observer of US policy m Africa concurs with this assessment, arguing that 
the ‘new mantra’ in US foreign policy towards Africa is informed by the 
belief that the US does not wield influence there and therefore should 
disengage u In the words of then Deputy Secretary of State Strobe Talbott, 
the UN, too, cannot bnng peace to Africa ‘even with every imaginable 
reform and improvement’ 25 This cultivated view of waning UN and US 
influence clearly provides a rationale for greater African involvement 
While the US, as illustrated below, provides military training to enhance 
Afncan peacekeeping, it has been a reluctant supporter of UN intervention 
in Afnca, 26 and it has not leveraged its considerable resources to nurture 
greater UN-regional partnerships Such actions reflect a position intent on 
shifting the burden of responsibility to Afnca 

Burden-shifting represents a conundrum to multilateral efforts to uphold 
international peace and security The voice of Sir Kieran Prendergast, UN 
Under-Secretary-General for Political Affairs, is one among many m the 
diplomatic community that is quick to point out that the Afncan 
renaissance message signals a window of opportunity to build new 
cooperative partnerships between the UN system and African 
organizations 22 However, the UN does not have the resources to develop 
operational ties with regional organizations, and Afncan governments 
cannot afford to wait As an OCHA report candidly observes, the lesson of 
wanda for African leaders was that they ‘should no longer wait for action 
> the international community or the Security Council ’" Either taking a 
cue from Salim Salim or Thabo Mbeki, or preparing for Western 
^engagement, some Afncan governments are coordinating their actions 
1 m re 8ional organizations to develop new, or re-invigorate old 
msututional arrangements 
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As the next section illustrates, however, intergovernmental capacities to 
pi event and respond to the causes and consequences of humamtanan 
emergencies vary significantly among Afnca’s subregional organizations 
There is a need to strengthen intergovernmental competence and authonty 
within the subregions and link subregion arrangements m a working 
partnership with the OAU and the UN system While this represents an ideal 
framework of subsidiarity, this framework for international cooperation is a 
distant reality 

Regional Responses to Regional Problems 

A working model of subsidiarity requires greater participation of African 
governments and their intergovernmental organizations in addressing the 
causes and consequences of humanitarian crises Historically, the 
involvement of African intergovernmental organizations has been on an ad 
hoc basis and reliant on extra-regional resources This section explores the 
institutional capacities of several prominent regional arrangements to create 
a baseline survey of what exists and to draw attention to emerging 
developments and subregional variations 

The focus on regional organizations as opposed to national or local 
government stems from the recognition that both peace and security and 
relief operations are frequently transnational in character Even when this is 
not the case, successful prevention, preparation, reaction and rehabilitation 
initiatives often require, or benefit from, intergovernmental cooperation 
Finally, regional organizations have the potential ability to pool resources 
and to coordinate action with a regional outlook These elements are 
required to respond to large-scale humanitarian emergencies * 

The following analysis concentrates on existing and emerging 
humanitarian mechanisms at the regional and subregional level This survey 
brings peace and security and humamtanan assistance within a single 
framework Separate treatments of these two forms of assistance or 
subsuming one under the other is problematic As Adam Roberts observe, 
‘many peace-keeping operations in the 1990s have had as central tasks 
assistance to, and protection of, humamtanan action’ 50 Considering i 
convergence, it is surpnsmg that UN documents calling for subsidianty 
not address the conceptual link between peace and secunty operations ana 
humamti nan assistance 51 For Afncan intergovernmental organizations 
play a constructi ve role in the future they will require greater policy maio g, 
coordination and operational capacity in both these sectors 

Regional Capacity Profiles for Humamtanan Action t 

The OAU is Afnca’s pnncipal political forum It is also Afnca s o 
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intergovernmental organization with an existing mandate for both peace and 
security operations and humanitarian assistance Since its founding in 1963, 
the OAU has upheld ns Charter's principle of non-interference in the 
domestic affairs of member states and respect of their territorial integrity. 
Consequently, the OAU’s peace and security mandate has been primarily 
restricted to peacemaking and peacebuilding initiatives in interstate 
conflicts The OAU’s 198 1 Inter-African Force to Chad was its first military 
response to an intrastate conflict The financial, legal and political problems 
resulung from this mission cast serious doubt on the organization's capacity 
for such action 32 And yet, insufficient international response to subsequent 
African crises has forced the OAU’s hand to act Recent examples include 
the OAU peacekeeping missions to Rwanda following the Arusha 
Agreement, and the OAU Military Observer Mission to Burundi (OMIB) 
Although the OMIB has been cited as a success story, the OAU’s inability 
to carry the financial burden for this mission and other initiatives indicates 
its limits for independent action 33 

Seeking to improve upon its ad hoc and crisis-driven reaction to regional 
crises, in 1993 the OAU established the Mechanism for Conflict Prevention, 
Management and Resolution The draft declaration founding the 
Mechanism emphasized its conflict early warning and preventive role in the 
hope (hat this would ‘obviate the need to resort to the complex and resource 
demanding peace-keeping operations, which our countries will find difficult 
to finance’ 31 Latterly, and largely due to external pressure, the OAU has 
debated developing a standing peacekeeping force The second meeting of 
the OAU Chief of Defence Staff recommended that a force should be 
composed of a bngade-size contingent from each of the five African sub- 
regions The feasibility of creating this regionally representative force was 
cast quickly in doubt because ’not all sub-regional organizations are in a 
position to conduct Peace Support Operations'.” The Chiefs of Defence 
Staff agreed to pursue this idea but ruled out the OAU’s involvement m 
peace-enforcement operations For these, the OAU would continue to defer 
jo subregional initiatives, following the precedent set by ECOWAS’ 
Military Observer Group (ECOMOG) 

The OAU’s machinery for humanitarian assistance was revamped twice 
u> the 1990s Pnor to these reforms, humanitarian assistance was restricted 
o refugees which involved three bodies, the Commission on Refugees, the 
oordinating Committee on Assistance to Refugees and the Bureau for 
efugees Currently, responsibility for refugees and displaced persons is 
Dtvisio ^ *** ^ utnamtanan Affairs, Refugees and Displaced Persons 

The Commission on Refugees was established in 1964 to examine 

nca 5 re fugee problem and make recommendations to the Council of 
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Ministers, the OAU s policy making body The Commission provides 
assistance to refugees and conducts fact-finding missions Together with the 
Coordinating Committee, the Commission coordinates relief assistance 
among other OAU member states, UN agencies and NGOs and develops 
capacity building projects The principal duties of the Humanitarian Affairs, 
Refugees and Displaced Persons Division include upholding the OAU 
refugee convention, undertaking education and training activities, and 
keeping the international community informed on Africa’s refugee 
situation While this framework represents the most comprehensive 
arrangement for humanitarian action, it has been largely ineffective in nsing 
to the challenge of civil wars and large-scale humanitarian crises 

In contrast to the OAU's overarching mandate, the majority of Africa’s 
subregional organizations were created to promote economic development 
The maxim that peace and stability are the sine qua non of economic 
development was belatedly accepted as a justification by some subregional 
arrangements to expand their scope of cooperation. To date, only the 
Economic Community of West African States (ECOWAS) and the Southern 
African Development Community (SADC) are in the process of developing 
a basic structure to undertake humanitarian action Subregional 
organizations in north, central and east Africa, such as the Arab Maghreb 
Union, the Entente Council, the Central African Customs and Economic 
Union, the Economic Community of Central African States’* or the 
Common Market for Eastern and Southern Africa” have neither the 
mechanisms in place for humanitarian action nor have they indicated a 
move in this direction 

The Intergovernmental Authority on Development (IGAD)” represents 
the most recent subregional effort to develop regional capacity for 
humanitarian action IGAD was founded in 1986 to counter famine and 
coordinate international development initiatives This initial focus was 
revived and expanded in 1996 to include political and humanitarian affairs 
and economic cooperation 

Member states have displayed a genuine interest in moving beyond 
political dialogue to address the sources of conflict and humanitarian needs 
IGAD presently operates the Early Warning Food Information System for 
Food Security and acts as a contact point for information on desertificauon 
control IGAD's Division of Political and Humanitarian Affairs promotes 
regional dialogue to prevent and mediate regional conflicts This Division is 
developing a Program on Conflict Prevention, Resolution and Management 
that seeks to institutionalize consultations and decision-making processes, 
create a conflict early-warning mechanism and coordinate peace-building 
efforts ” Support for this and other operational projects is reliant on external 
aid An important source of financial assistance comes from the 
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Partnership Forum, which was established in 1997 by 15 OECD countries 
and multilateral development agencies 

On an ad hoc basis 1GAD has become increasingly active in mediating 
interstate and intrastate conflicts, such as in Sudan and Somalia conflicts It 
has yet to play an operational role by either providing or coordinating 
humanitarian relief" In Sudan or Somalia relief assistance has been 
dominated by international agencies The scale of these relief operations, 
such as Operation Lifeline Sudan or copmg with the approximately 600,000 
refugees of the Ethiopian-Entrean war, greatly exceed IGAD’s operational 
and financial capacity It is unrealistic to suggest that IGAD would be able 
to mount a multi-million dollar relief operation m the medium to long term 
Despite its lack of resources, its recent creation, long standing rivalries 
among its members and recent armed conflicts, Sudan, Ethiopia and Eritrea, 
and Somali factional rulers have called on IGAD to mediate their disputes 

In comparison, ECOWAS 4 ' and SADC" have relatively advanced 
capabilities for humanitarian action The ECOWAS treaty, signed in 1975, 
had the primary objective of creating an economic and monetary union 
although its activities extend to agriculture, industry, natural resource 
management, health and social programmes Interestingly, its original treaty 
was silent on the issue of regional security The 1981 Protocol on Mutual 
Assistance on Defence (MAD) changed this, calling for collective action m 
the event of interstate and domestic conflicts The MAD Protocol entered 
into force in 1986 Twelve years following, ECOWAS members established 
concrete guidelines for the development of a conflict prevention and 
peacekeeping mechanism 

In October 1998, ECOWAS Heads of State endorsed a proposal to create 
the ECOWAS Mechanism for Conflict Prevention, Management, 
Resolution, Peace-Keeping and Security Among its recommendations was 
the transformation of the ad hoc ECOWAS Military Observer Group 
(ECOMOG) into a permanent stand-by force In creating the Mechanism, 
the authors drew attention explicitly to the importance of relief assistance as 
a prevention and conflict-management tool For this reason, the Mechanism 
makes a direct link between peace and security operations and humanitarian 
assistance The decision making authority for humanitarian assistance will 
come under the mandate of the new Department of Operations, Peace- 
Keeping and Humanitarian Affairs Pending the full implementation of the 
provisions of the Protocol of Non-Aggression (1978), MAD (1981), and 
Article 58 of the ECOWAS Revised Treaty, the ECOWAS Mechanism’s 
implementation date is scheduled for late 2000 On 9 December 1999, 
COWas members agreed to protocols on a security and mediation 
council, four observation bureaux and a council of wise men Implementing 
what has been agreed to, arguably ECOWAS’ weak point, remains 45 
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The absence of a permanent mechanism with conferred powers and 
procedures has not prevented ECOWAS from undertaking peace and 
security operations in the interim Led by Nigeria, ECOMOG undertook 
peace-enforcement and peacekeeping operations m Liberia and Sierra 
Leone. ECOWAS was also called upon by the government of Guinea Bissau 
to stop a rebellion and, most recently, to restore Cote d’Ivoire’s President 
Bcdic to power after he was dethroned by a bloodless military coup on 24 
December 1999. ECOWAS did not respond to President Bedie’s call but 
ECOMOG was re-deployed to Sierra Leone 

ECOMOG is receiving considerable attention because it is the first 
sizeable force to be controlled and financed by an African subregional 


organization On humanitarian grounds, there was a clear need to intervene 
in Liberia and Sierra Leone, but some member states, particularly 
Francophone ones, were concerned by Nigeria's dominant role and its 
motives for military intervention Additionally, the draft document 
proposing the ECOWAS Mechanism cited these critical shortcomings the 
use of force was not legally authorized, ECOMOG was not sufficiently 
multinational, and the ECOWAS Secretariat did not have proper command 
and control over the operation" Implementing the Mechanism might 
enhance regional security but it is too early to state whether it will advance 
international and humanitarian law in the process Moreover, the return to 
democratic politics in Nigeria might have a significant impact on 
ECOMOG's future As Adekeye Adebajo and Chris Landsberg have 


recently noted, President Obasanjo is responding to parliamentary pressures 
to scale down Nigeria's financial contribution to ECOMOG Their 
prediction that ‘it is unlikely that Nigeria will continue its sub-regional fire- 
fighting role unless the burden is more equitably shared with other regional 
and extra-regional actors’, does not bode well for ECOMOG’s future 45 
SA DC has taken the opposite approach to ECOWAS It first created 
programmes on and infrastructure for enhancing food security and then it 
initiated dialogue on creating a peace and security arrangement SADC s 
initial mandate advanced regional economic cooperation among southern 
African states while simultaneously solidifying a political bloc against the 
then-apartheid regime m South Africa In the early 1990s, the po itica 
context in South Africa changed and in 1992, the ‘frontline states adoptee 
a new vision for regional cooperation that took into account South Atnc 
transition and the new challenges facing the region. It then reorgaiuzeai 
distribute the gains from economic, social and political cooperation 

moved away from a security alliance . ve lop 

SADC has several agricultural and environmental agencies that de P 
and promote sustainable agricultural practices These fences > 
geared towards responding to emergencies, rather they emp 
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preventive action and promote agricultural production The Food Security 
Technical and Administrative Unit (FSTAU) and the Regional Early 
Warning Unit have considerable technical experience in food security and 
early warning systems They work with government agencies to monitor 
climatic conditions and food reserves to predict food shortages This 
information is disseminated widely to member states, external governments 
and international organizations by SADC's communication centre Despite 
discussions following the 1992 southern African drought to create a 
regional disaster-management system and emergency fund, SADC 
members have not given it serious attention The folly of eight years of 
macuon on this matter was tragically demonstrated by SADC’s non-action 
during the massive flooding in Mozambique beginning February 2000 46 
SADC’s Organ on Politics, Defence and Secunty was established in 
June ’1996 after several failed efforts to create a common secunty regime 
The Organ is responsible for mediating conflicts and coordinating 
diplomatic negotiations” More recently the Organ revisited plans to 
develop a regional peacekeeping force Building on regional peacekeeping 
training exercises, delegates to the 20th Inter-state Defence and Secunty 
Committee recommended that SADC should develop a permanent SADC 
multinational peacekeeping force * The planned inauguration date of the 
SADC peace force is January 2001 The March 1999 announcement 
followed a year-long feasibihty study that examined operational and legal 
issues relating to the use of force Alert to the sensitive nature of 
establishing a peacekeeping force, the agreement calls for a joint UN-OAU 
monitoring role This check on SADC’s deployment echoed a 1998 South 
African government White Paper proposing a legislative framework for 
potential peacekeeping deployment elsewhere in Africa " 

Even before the creation of the proposed SADC peace army, member 
states debated whether it should intervene collectively to back the 
Democratic Republic of Congo in repelling armed incursions from Rwanda 
and Uganda No consensus was reached during the 1999 SADC Summit but 
some members backed Kabila’s regime after the OAU was unsuccessful in 
secunng a ceasefire agreement and unwilling to launch a peace-enforcement 
operation The division in SADC pits the hawkish position of President 
ugabe of Zimbabwe (current chair of the Organ) against the more 
iplomatic track of South Afnca Under President Mandela, South Africa 
proceeded very cautiously in dealing with regional conflicts. Under the new 
eadership of Thabo Mbeki, he is taking a more activist position that twins 
‘™ c y backed by the potential use of military assets Coverage of the 
C s 88th birthday celebration quoted ANC Chairman Moiuoa Lekota 
ah m ° f ssem * 3 * e d guests not to be surprised if 'the President sends our forces 
mad A South Afnca taking a lead m addressing conflicts that threaten 


572 


Collective Security Law 


70 INTERNATIONAL PEACEKEEPING 

international peace and security would begin to narrow the gulf between its 
position and that of Zimbabwe’s Like ECOWAS’ first military deployment, 
selected SADC member state intervention in the Congo remains a source of 
internal disagreement The new role South Africa carves for itself, the speed 
that South Africa and Zimbabwe settle their differences, the tenor of public 
opinion (a variable that arguably applies only to SADC’s democratic states) 
are several determinants that will influence the operational future of SADC’s 
Organ on Politics, Defence, and Security 


Financing Regional Responses to Regional Problems 
For regional organizations to assume a greater responsibility for 
humanitarian action, member states will have to address the seemingly 
endemic condition of under-funded core budgets ECOWAS members, for 
example, have a relatively strong tradition of regional cooperation but after 
two and a half decades the executive-secretary still finds it necessary to 
chide government leaders for their partial financial support Exact 
budgetary details are unknown but one recent account esumates that 
member states owe $30 million in arrears, approximately three times the 
organization’s annual operating budget 51 

Financial liquidity can be met by launchmg successful appeals for 
particular purposes This practice is characteristic of nearly all international 
relief assistance In circumstances where implementing capacity of the 
agency is low, this method of financing can be of limited use The principal 
reason is the difficulty agencies face of scaling-up their operational capacity 
or being able to coordinate multinational efforts without prior investment in 


standby arrangements 

Earmarked emergency funds are another method to finance humanitarian 
action When response systems are in place, earmaiked funds can improve 
reaction times Over the last 25 years several development banks and regioml 
organizations (m the North and South) have established emergency funds to 
highlight several examples, the Caribbean Development Bank disbursed over 
$50 million for disaster rehabilitation (1974-97) It has created two additions 
funding windows for emergency relief The Asian Development Ba as 
two earmarked emergency rehabilitation assistance windows, one for sma 
island states and die other open to all borrowing member states In 
South Asian Associauon for Regional Cooperation (SAARC) createda 
Security Resen e for emergencies, and the South Pacific Forum Smew* 
Regional Natural Disaster Relief Fund provides immediate « 
assistance » the wake of natural disaster In addition to these 
defined sources of financing, a few inter-regional ^nds ex^ sudi a 
Islamic Development Bank’s Special Assistance Account and OPEC 
for International Development 
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In Afnca, IGAD and SADC have contemplated developing a disaster 
relief fund but currently only the African Development Bank (ADB) and the 
OAU have dedicated funds for humanitarian assistance In 1973, the ADB, 
then wholly African in its membership, created the Special Relief Fund 
(later renamed the Special Relief Fund for African Countries Affected by 
Drought) As of June 1998, the Fund’s cumulative contributions total $34 
million In 1984 the OAU created the Special Emergency Assistance Fund 
for Drought and Famine (SEADF) The SEADF provides loans and grants, 
typically not exceeding $1 million for relief assistance and food production 
As of June 1998, it disbursed close to $25 million, the majority generated 
on a voluntary basis by African governments Also at its discretion is the 
OAU’s Special Contingency Fund for Assistance to African Refugees 
(SCFAR) This Fund finances the operations of the Bureau of Refugees, 
Displaced Persons and Humanitarian Affairs. The SCFAR has a $600,000 
annual operating budget provided by a two per cent allocation of the OAU 
regular budget Like the majority of financial arrangements, it is open to 
voluntary contributions and international contributions 

Compared to humanitarian assistance funds, peacekeeping has attracted 
more external support Shortly after the OAU established the Mechanism 
for Conflict Prevention, Management and Resolution, it created the Peace 
Fund to finance the Mechanism’s operational activities Although the 
Mechanism and the Peace Fund met with considerable enthusiasm from 
some member and non-member states, the Peace Fund relies increasingly on 
non-African support and has had difficulty keeping a positive balance From 
Us inception m 1993 until March 1996, the Peace Fund received 
approximately $115 million but had a deficit As of that time, half of the 
Peace Fund’s resources came directly from the OAU’s budget, and 
voluntary contributions, non-African states contributed the remaining half “ 
“flowing Salim Salim’s appeal for support at the 1996 OAU Summit, the 
und attracted considerable resources As of March 1998, the Peace Fund 
ad approximately $6 million in reserves, raising close to $26 million to 
ate This cumulative total includes SI 5 million from African voluntary 
contributions, $6 6 million from the 6 per cent annual contribution from the 
AU s regular budget, and $17 6 million from outside of Africa 55 The 
eace Fund collected more money in four years than the OAU’s SEADF 
fund did over the course of its 14 year existence 

Non-African contributions to the Peace Fund rose sharply from 50 per 
cent in 1996 to 68 per cent by 1998 This presents two related problems 
irst it creates the perception that African countries are less commuted to 
st TT g ^ eace Food than donors despite the fact that OAU member 
a es have set an important precedent by supporting the OAU Peace Fund 
rec * y from the OAU's regular budget In contrast, UN humanitarian 
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assistance is voluntary The second related problem, to quote Salim Salim, 
is the ownership of initiatives which will ‘become questionable if non- 
Afncan resources outstrip African ones for conflict management 
activities' 54 In mirror fashion, IGAD created its Peace Fund, but unlike the 
OAU Peace Fund, it solely depends on external contributions IGAD 
members do raise sufficient funds to cover secretariat overheads but project 
funding remains reliant on external donors In sum, African organizations 
require more resources but the source of this funding and its reliability will 
continue to limit the ability of regional organizations to assume a direct 
operational role 

This section has illustrated important regional and subregional 
developments that deepen and widen the humanitarian capacities of several 
African intergovernmental organizations At present the OAU offers the 
most comprehensive institutional framework for managing and mobilizing 
resources for humanitarian action Importantly, some OAU member states 
have begun, however tentatively, to endorse the view that intrastate conflict 
represents a threat to regional security and economic growth and in turn 
appear willing to prioritize human security over national sovereignty Also 
significant are initiatives within SADC and ECOWAS to build on their ad 
hoc responses to humanitarian emergencies Once the ECOWAS 
Mechanism and SADC peace force are operational, west and southern 
Africa will have the basis of a complementary system for preventing and 
reacting to humanitarian emergencies Similar developments have yet to 
materialize m north and central Africa but there is hope among donors that 
IGAD will play a more significant role in the Horn 


Assisting the Development of Subsidiarity 

This section investigates multilateral and bilateral assistance designed to 
enhance regional capacity for peace and security operations and 
humanitarian assistance This survey is representative of emeigmg trends - 
it is not a comprehensive list of donor projects As noted earlier, funding tor 
international humanitarian assistance rose sharply m the 1990s, and most o 
this assistance was reflexive in nature During the same period, a chorus o 
international efforts sought to influence donors to adopt a preventive ratne 
than a palliative approach 55 Responding to cntics and experimenting wim 
new modalities, some donors developed institution-building projects 
enhance government and intergovernmental capacities for humamtan 
action Several features of these approaches stand out In the humam 
assistance field, prevention is stressed, whereas for peace ^and I seOT 
donors tended to emphasize response mechanisms Moreo^ 
attention is paid to promoting each within an integrated regional frameworx 
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Finally, the bilateral nature of most programmes side-steps the issue of 
clanfying lines of responsibility among the UN agencies, regional and 
subregional organizations and governments 

Capacity Development for Peace and Security Operations 
As mentioned earlier, the model of subsidiarity envisioned in the UN 
Charter did not materialize during the Cold War period When Boutros- 
Ghali revisited the working of the tiered relationship between the UN and 
regional organization m his Agenda for Peace, he trumpeted the virtues of 
a subsidiarity model, not least because of its potential to ‘lighten the burden 
of the [Security] Council’ While that model is conceptually appealing, 
making cooperauon work will test the commitment of the international 
community. As one recent UN document underscores, the international 
community will have to invest ‘significantly’ to develop an African 
peacekeeping capacity before the burden on the Security Council is lifted 56 

Following the consultative process initiated by Boutros Boutros-Ghali in 
July 1998 , Kofi Annan convened the third high-level meeting with 
secretanes-general of regional organizations to rethink cooperative 
strategies in the field of peace and security In keeping with the meeting’s 
focus, the UN Security Council subsequently passed Resolution 1197 
recommending financial and technical assistance to strengthen African 
regional and subregional arrangements for conflict prevention 37 The UN 
Department of Peacekeeping Operations' (DPKO) contribution to this 
dialogue has m certain respects shifted the emphasis of debate from conflict 
prevention to peacekeeping DPKO’s review of principles and precedents in 
the field of joint UN-regional organization peacekeeping operations began 
to channel the debate into programme activities “ The peace and security 
agenda it forwards returns to the Charter wherein the UN maintains its 
control and command authonty At the same tune, regional organizations 
316 to take a lead diplomatic role and, in the event of armed conflict, mount 
a peacekeeping operation 

Concretely, the UN has lent pohucal, material and financial support to 
several regional and subregional organizations for preventive action, but it 
lacks sufficient resources to contribute to the development and maintenance 
°f a peacekeeping force in the region The primary UN funding mechanism 
p lts Tn ist Fund for Improving Preparedness for Conflict Prevention and 
eacekeeping in Africa The Fund's sole supporter is the UK, and from its 
establishment in July 1996 to February 1999 the trust fund received a paltry 
5266 , 561 , of which $ 151,105 has been spent* Cognizant of its limited 
resources, the UN is proceeding modestly In April 1998 , the UN established 
a P°“tical liaison office at OAU headquarters The UN has also proposed 
several other capacity-building exercises a scholarship programme, a 
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system of secondment, placing UN liaison officeis with regional 
organizations and officers of regional organizations to the UN; developing 
standby arrangements, improving systems for exchanging information, and 
training African police units to increase the civilian composition of 
peacekeeping operations " All of this indicates a desire to build regional 
capacity and competencies - a crucial link of a subsidiary strategy 

In the few circumstances where regional organizations have launched 
peacekeeping and peace-enforcement operations, leadership control and 
accountability problems were evidenced" There remains, however, 
considerable interest in increasing the role of regional organizations The 
main backing for bolstering African peace and security capacity comes from 
France, Britain and the US, three of the five permanent members of the 
Security Council Their motives have been criticized in light of their 
Security Council voting records in delaying or preventing the authorization 
of preventive or reactive UN action Yet at the same time, these 
governments are providing bilateral military training to selective African 
militaries to enhance their peacekeeping capacities 

‘Guidimakha 98’ was a pilot peacekeeping training exercise hosted by 
France The February 1998 exercise brought together 3,000 west African 
soldiers and involved the US and the UK This was the beginning of what is 
known as the ‘Strengthening of African Peace-keeping Capacity’ 
(RECAMP) programme A follow-on training operation took place in 
January 2000 m Gabon where eight central African militaiy conUngents 
were involved The British Army and the Foreign Office are also providing 
peacekeeping training and material to military colleges in Ghana and 
Zimbabwe under their African Peace-keeping Training Support Programme 
The US programme, the African Crisis Response Initiative (ACRI). aims 
to tram ten peacekeeping battalions The ACRI project began in 1997, and by 
March 1998 Senegal, Uganda, Malawi and Mali had completed the first stage 
Ghana and Ethiopia were scheduled for joint training exercises in 1998, each 
receiving approximately $1 2 million to cover training and equipment costs. 
During US Secretary of State Madeleine Albnght’s 1998 six-country tnp to 
Africa, she enlisted the support of Kenya The decision to participate by 
President Moi, whose democratic credentials lo participate in the ACRI 
programme are highly questionable, represents a reversal of his earlier 
opposition to ACRI He had held the opinion that ACRI was a means to 
absolve UN obligation to respond to Africa’s international conflicts in 
addmon to US military training, the Pentagon launched in Dakar in 1999 a 
strategic studies centre to promote thinking on security in the continent The 
US Defence Department has set aside $42 million to fund the centre, a sumtha 
is higher than the entire annual operating budget of the OAU and 14 tunes the 
amount which the UNDP was able to raise to support the OAU Mechanism 
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Salim Salim’s 1998 Annual Report to the 34th OAU Summit argued that 
external peacekeeping support needs to be channelled through the OAU’s 
Mechanism for Conflict Prevention, Management and Resolution In 
addition, African peacekeeping needs to be embedded within an overall 
multinational peacekeeping framework speai headed by the UN Security 
Council “ For the US at least, the authority issue is not a central concern 
The US coordinator for ACRI described the logic of US efforts m these 
words ‘What we are doing and others are doing [is] training units that 
would be able to respond to a crisis . .The political legitimacy of a 
particular operation would come ft om the structure of the opeiation We are 
not dealing with that at this point Salim Salim and the Chief of Defence 
Staff have also criticized US, French and British military support on the 
basis of its selectivity which introduced a destabilizing dynamic among 
neighbouring countries 65 Despite donor interest and the receptiveness 
among participating African militaries for training, the scale of these 
exercises will not significantly alter the peacekeeping burden Meanwhile 
the political controversy and future costs of maintaining the foreseen 
standing peacekeeping force argues for an alternative approach - one that 
enhances the coordinating role of regional organizations m conflicts 
threatening international security and de-emphasizes, for the time being, 
their direct military role 

The appropriateness and effectiveness of regional organizations in 
maintaining regional peace and security is a contested subject Mark 
Zacher’s early study of regional arrangements finds the OAU effective only 
during its first three years in defusing regional conflicts Nevertheless he 
accredits the organization with propagating the norm of non-interference “ 
Keeping in mind this contribution, it is relevant to question the merits of 
transferring military response capacity to Africa MacFarlane and Weiss, m 
eir study of regional security mechanisms elsewhere, debunk the notion 
at regional organizations are more adept at managing regional conflicts on 
t e grounds of their nuanced perspective, greater self-interest and ability to 
accommodate sovereignty issues They observe that these attributes are 
1 ely more than offset by the disadvantages resulting from partisanship and 
ma ihty to mobilize political and financial resources Consequently, they 
recommend that the UN maintains its pre-eminent role in security issues ” 
SAnr eXampleS sup P ortin 8 thesis are the political divisions evident in 
. ^ resulting from its Congo intervention, contested land claims and 
°r er disputes affecting all Maghreb countries, and the Francophone- 
ngiophone division within ECOWAS 

in th 6 P artIsans ^'P local rivalries that MacFarlane and Weiss refer to 
ma * mi ^ ltar y fold have parallels m other aspects, including the 

uagement and delivery of humanitarian assistance There is, however, a 
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need for a icgional relief response capacity in Africa Such capacity would 
have several merits, not least of which would be the ability to respond if 
timely and adequate external assistance is not forthcoming Currently, 
though, international assistance seems more inclined to finance and support 
regional peace and security operations than to build capacities for 
humanitarian assistance “ 


Capacity Development for Humanitarian Assistance 


Existing initiatives to enhance African capacity to undertake relief 
operations (prevention, relief, rehabilitation and mitigation) are 
predominately bilateral efforts between governments To date, regional 
arrangements have been largely overlooked as potential collaborators In a 
context where national relief systems are weak, easily overwhelmed, and 
the causes and consequences of humanitarian emeigencies are shared there 
is a strong case for developing a regional humanitarian system 

The few partnerships that have emerged focus on prevention, including 
famine prevention projects, food security initiatives and early warning 
systems In the UN system, the operational agencies (for example, WFP, 
FAO and UNDP) have taken the lead in collaborating with regional 
organizations OCHA, with its responsibility for humanitarian coordination, 
has not taken an active role in integrating humanitarian issues into the peace 
and security agenda pursued by DPA and DPKO OCHA’s collaboration 
with regional organizations is limited in scope As expressed in its 1999 
workplan, OCHA seeks to ‘promote the participation of African institutions 
m the development policy on humanitarian issues by organizing three 
workshops in regional centres in Africa during 1999 with specific 
recommendations for resulung follow-up action’.® In light of the few 
regional organizations that have existing humanitarian instruments, OCHA, 
with its limited resources, is not well positioned to promote or coordinate 
capacity development. The recently established UN liaison office at OAU 
headquarters will hopefully create an opening for OCHA to enhance 


regional humanitarian coordination 

The peripheral role of regional organizations m planning, implementing 
or coordinating relief assistance is partly the consequence of bilateral ai 
that reinforces the centrality of national and non-governmental institutions 
Two notable exceptions are the Club du Sahel’s assistance to the Permanent 
Inter-State Committee for Drought Control in the Sahel (CILSS) m w 
Africa, and the US Greater Horn of Africa Initiative (GHAI) programm 
which involves IGAD GHAI, launched in 1994, represents a considerabl 
investment in supporting the development of a regional humamt 
system GHAI seeks to coordinate various US government ag 
working with IGAD, its member states and civil society organizations 
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region Interestingly, this programme is premised on the synergistic benefits 
of an integrated regional network 

The promotion of 1GAD as a regional instrument mirrors a long-mnnmg 
partnership between the CILSS and the Club du Sahel, a forum of OECD 
donors CILSS was founded by the Francophone members of ECOWAS 
after the 1972-73 Sahel drought and is now one of the most developed 
institutions of its kind in Africa It has developed operational and research 
capabilities in food security, natural resource management and agricultural 
development When CILSS was established it was in a similar posiuon to 
IGAD today with uncertain political and financial support In die case of 
CILSS, the Club du Sahel provided ongoing technical and financial 
assistance. CILSS’ contribution to reducing food insecurity gradually 
improved but it was ill-prepared to respond to the 1985 Sahelian drought 
The emphasis had been on prevention but when an international response 
was required, both CILSS and the international community failed to 
coordinate relief assistance with a regional perspective Left undirected, 
donor food aid was not coordinated, it arrived late and undermined gram 
markets the following year 

As a result of the 1985 failures and at the request of CILSS Ministers, a 
Network for the Prevention of Food Crisis in the Sahel was created. The 
Network is a permanent but informal mechanism for information exchange 
between CILSS and the Club du Sahel The Network links CILSS’ 
specialized agencies with Club du Sahel members and their multilateral 
relief and development agencies to exchange food security projecuons, 
discuss mitigation strategies, and coordinate relief assistance The Network 
is recognized by the World Food Program as a model of institutional 
cooperation for strengthening humanitarian action The evolving 
partnership arrangement between CILSS and Club du Sahel demonstrates 
that strengthening CILSS’ own technical capacity is as important as 
nurturing collaborative ties among governments and other organizations It 
also points to the danger of relying too heavily on prevention mechanisms 
and the penl of not having a follow-up strategy for emergency assistance 
should prevention and early warning systems fail 

The donor emphasis on strengthening prevention strategies is logical^ In 
cory, early-warning systems can provide timely and accurate information 
°/* P° ten ba! or actual disasters that, in turn, can improve the reaction time and 
c overall response This is the motivation behind FAO’s Global Information 
®»d Early Warning System on Food and Agriculture (GEEWS)™ and OCHA’s 
integrated Regional Informanon Network (IRIN ) 71 OCHA describes its 
network as a humanitarian information system that updates and alerts actors 
institutions on a wide range of humanitarian, political, economic and 
°cial issues from a regional perspective While regional, these networks are 
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not embedded in the structures of existing regional and subregional 
organizations Miskcl and Norton argue that early-warning systems are 
conceptually sound but their case studies of the Rwanda, Burundi and Zaire 
crises of 1996 indicate that early warning is not sufficient * In light of the 
tragic repercussions of the international community’s belated response to the 
Great Lakes crisis and recognizing that early warning systems do fail as 
evidenced m the 1985 Sahelian famine, partnership arrangements should 
ensure that regional organizations have at a minimum the capacity to 
coordinate efforts with local and international agencies 

The ability of regional organizations to prevent or respond to 
humanitarian needs, either independently or m concert with the UN, would 
be enhanced if they had the capacity for peace and security and relief 
operations This balanced approach recognizes the current interdependence 
and potential complementarity of military and civilian assets However, 
donors are not pursuing this approach Rather, the major bilateral donors are 
supporting regional peacekeeping arrangements, which is expensive, 
politically divisive within subregional groupings and may aggravate 
tensions between regional clubs While armed conflict is a source of grave 
human suffering and death, natural disasters affect even more people in 
Africa" Thus, donor assistance could make a lasting impact by increasing 
their support to existing and emerging humanitarian instruments m CILSS, 
IGAD, SADC and within the humanitarian component of ECOWAS’ 
Mechanism for Conflict Prevention, Management, Resolution, Peace- 
Keeping and Security While the donor community should build on these 
promising developments, subregional mechanisms in north and central 
Africa present a more complicated problem It is one thing for an 
organization to widen its mandate but it is quite another when no mandate 
exists and those that do are not supported by member states 


Conclusions 

Realigning responsibility within the tiered regime of the UN and regional 
organizations holds many consequences for regional organizations and their 
member states Principally, they will be under increasing pressure to provide 
more leadership, personnel and financial resources Movement in 0115 
direction is congruent with recent African leadership statements calling on 
Africans and African organizations to assume greater responsibility tor 
meeting humanitarian needs and achieving development objectives 
However, the forces driving the subsidiarity debate do not indicate that 
major actors are committed to burden-sharing so as to create the reqm 
competencies among African intergovernmental organizations 

The survey of Africa’s regional and subregional organization 
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demonstrates that the principal ones have neither the institutional 
mechanisms nor sufficient financial resources to undertake humanitarian 
action at the level recent emergencies have required Some organizations 
have developed particular niches, however, and several others are seeking 
to expand their capabilities In an encouraging development, cnsis-dnven 
ad hoc responses are being replaced by more institutionalized humanitarian 
mechanisms The response of the donor community and UN agencies has 
been mixed There have been some innovative and longstanding 
partnerships to prevent and respond to the multidimensional causes and 


consequences of humanitarian emergencies On balance, however, the track 
record of major bilateral donors (and the US m particular) demonstrates that 
they are intent on leaving Africa to its own resources To date, Afncan 
militaries have received support to groom them for their future 
peacekeeping role Many important issues remain outstanding, such as 
whether or not regional arrangements will adhere to international law 
governing the use of force, the need to clarify governance issues at the 
regional level concerning authorization and control over the use of force, 
and, what role, if any, regional instruments will have in coordinating 
regional and international humanitarian action. 

The call for subsidiarity foresees an increased involvement of regional 


organizations in humanitarian affairs Whether the regionalization of 
humanitarian action results m more effective action will depend on whether 
the burden-sharing or burden-shifting approach prevails Noting the 
resources currently available at the regional level, it is not overstating the 
influence of bilateral and multilateral donors to claim that they could play a 
significant part in fortifying Africa’s emerging instruments The burden- 
shifting option would lift what is a very small financial contribution for 
ECD countries and relocate it to the emerging humanitarian efforts in 
tea with potentially disastrous effect If the burden is shifted m this 
manner, the international humanitarian system will be dealt an additional 
set ack that it can ill afford In that framework, burden-shifting would be an 
ont to humanitarian principles and an abrogauon of global responsibility 
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